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(A)  Penalty  of  killing  Game  ;  and  hdw  to  be  re-  hV'p-  '' 

covered,  and  Pleadings. 

I.  np^RESPASS  quare claufumfregit :  the  plainrifF  declared  that 
X  the  defendant  being  an  inferior  iradejman^  to  wit  aa 
apothecary,  fuch  a  day  committed  the  trefpafs  by  hunting  in  the 
pUintifPs  clofe  :  the  defendant  pleaded  the  general  iflue,  not 
gailty ;  and  upon  the  trial,  a  verdi£k  was  found  for  the  plaintifF, 
damages  !/««  ^nd  cofts  40/.,  fubje£l  to  the  opinion  of  the  court, 
upon  a  cafe  which  dated,  that  the  defendant,  at  the  time  of  the 
trefpafs,  was  a  furgeon  and  an  apothecary,  and  not  quatified  to 
hunt,  or  kill  game  within  tlie  intent  of  the  (tatutes ;  that  on  the 
day  mentioned  in  the  declaration,  he  was  hunting  with  divers 
others  not  qualified,  in  company  with  a  perfon  who  was  properly 
qualified  to  kill  game,  and  committed  a  trefpafs  in  the  plaintiff's 
clofe.  And  the  quedion  for  the  confideration  of  the  court  was, 
whether^  upon  thefe  fads,  the  defendant  (hould  be  deemed  an 
inferxQT  trade/man  within  the  meaning  of  the  ftatute  4  &  5  ^.  & 
M,  c^  23- y*  10-^  The  court,  being  equally  divided- in  opinion^ 
deltvcTcd  the  f^mc  feriatim ;  Noel^  Juft.,  and  IVilUs^  L.  C.  J.  for 
the  defendant,  were  of  opinion  "  that  the  defendant  could  not  be 
*'  faid  to  be  an  inferior  tradefman,  nor  a  diflblute  perfon ;  and 
**  confequently  that  the  plaintifTooght  to  have  no  more  cods  than 
"  damages."  Baihurji  and  Clive^  Jufl.  conU'a^  *>  all  qualified 
<'  tradefmen  are  not  inferior  tradefmen,  but  all  unqualified 
"  tradefmen  are  inferior."  Buxton  v.  Mingayj  C.  J5.  Trin,  30  iff 
3 1  Geo*  2.    2  Wilf.  70, 

2.  In  an  aftionof  debt  on  the  (lat.  ^  Ann^  c.  14.)  made  per-* 
pctaal  by  the  ftat.  9  Jnny  c*  i;.,  to.recover  a  penalty  for  killing 
game  without  being  duly  qualified  ;'it  was  held,  that  a  diploma^ 
conferring  the  degree  of  do^or  of  phyfic,  granted  by  either  ^  of 
the  univerfities  in  Scotland^  docs  not  give  a  qualijication  to  kill 
game,  under  the  22^23  Can,  2.  r.  25.  Joms  v.  Smarts  K.  B, 
MicL   26  Gio.  3.    I  Durnf.  iff  Ea/l's  Rep.  44. 

3«  The  lord  of  a  hundred^  or  wapentake,  cannot  grant  a  depu- 
tatidi  to  a  gamekeeper.  7T?i  Earl  of  Ailejburj  v.  Pattifon,  K.  jff- 
Mid,  19  Geo*  3.  Doug.  28. 

Vol.  V.  B  "      .     4.  In 


4*  In  trefomfs  agatnft  a  juftice  of  the  peace  for  taking  and  car- 
rying away  the  plaintiflfs  gun  from  him  ;  upon  the  general  iflue, 
not  guiltji  the  facls  proved  at  the  trial  were,  that  the  lord  of  the 
manor  oft  R.  duly  appointed  the  plaintiff  his  gamekeeper  within  the 
faid  manor;  that  the  plaintiff  hunted  and  beat  for  game  within 
the  manor,  and  purfucd  a  covey  of  partridges  out  of  the  manor, 
but  could  not  find  them ;  and  as  he  was  returning  to  the  manor 
of  R.  he  was  met  by  the  defendant  out  of  that  manor,  who  de- 
manded his  gun,  and  took  it  from  him.  It  alfo  appeared,  that 
the  plaintiff  was  neither  a  qualified  perfon  to  kill  game  by  the 
laws  of  the  realm,  nor  was  properly  a  menial  fervant  to  the  lord 
of  the  manor :  and  upon  thefe  fads,  two  queftions  were  referred 
for  the  opinion  of  the  court ;  firft,  whether  the  plaintiff  was  a 
perfon  qualified  to  receive  a  deputation  from  the  lord  of  the  manor 
to  be  a  gamekeeper  $  and  fecondiy,  fuppofinghe  was,  whether  the 
juftice  of  the  peace  (the  defendant),  under  the  Hat.  5  yfff/i,  r.  14. 
Ji  4.  had  a  right  to  take  the  plaintiff's  gun  from  him  while  he  was 
fporting  for  the  purpofe  of  killing  game  in  another  mamr^  out  of 
the  manor  of  R.  ?  As  to  the  firil  queftion^  the  court  were  of 
opitiion,  th^t  the  plaintiff  was  a  perfon  properly  qualified  to  re- 
ceive a  deputation  from  the  lord  of  the  manor  to  be  a  gamekeeperi 
although  he  was  neither  a  qualified  perfon,  nor  a  menial  fervant 
to  the  lord  of  the  manor;  that  the  ftat.  3  Geo,  i.  r.  11.  never 
wsi  meant  to  check  or  hinder  lords  living  at  a  diftaiice  from  their 
manors  from  appointing  any  perfon  whatfocver  to  kill  game  for 
the  immediate  ufe  of  the  lord  ;  if  it  was  otherwife,  this  %&  would 
take  away  the  right  of  every  lord  living  at  a  great  diftance  from 
his  manor ;  the  court  were  therefore  of  opinion,  that  the  plaintiff 
was  well  qualified  to  kill  game  in  the  manor  of  R.  and  confe- 
quently  to  carry  a  gup  for  that  purpofe.  And  upon  the  fecond 
queftion,  the  court  faid,  that  the  gamekeeper  was  neither  within 
the  words  or  meaning  of  the  ftat.  5  Ann^  c,  14.  /  4.  And  were 
alfo  of  opinion,  that  tlie  gun  of  a  gamekeeper  of  a  manor  cannot 
be  feized  either  eundo^  or  redeundo^  or  any  where  elfe^  and  that  the 
defendant  had  no  right  to  take  away  the  plaintiff's  gun  from  him. 
Rogers  V.  Carter^  C.  B.  Mich.  Term.  9  Geo.  3.  2  Wilf.  387. 
•  5.  it  is  no  defence  to  an  adion  of  debt  for  penalties  on  the 
{^me  laws,  that  the  defendant  adied,  honafde^  as  gamekeeper  to 
the  manor  in  which  the  offence  was  committed  under  a  void 
deputation.  .Caicrafiyf.  GMs,  Mich,  j^Geo.  3.  K.  B.  ^  Durnf% 
lifEoJfsRep.\^. 

6.  In  a  declaration  on  the  ftat.  5  Ann^  c.  14*  /  4*  for  keeping 
a  gun  to  kill  and  deftroy  the  game,  not  being  qualified,  it  is  fuN 
ficient  to  aver  generally  that  the  defendant  is  not  qualified  Jo  to  doty 
the  laws  rf  the  realms  without  (hewing  that  he  had  not  ioo/» 
a-year.  Bluet^  qui  tarn  v.  Needs^  C.  B.  Eaft.  7  &  Geo.  2.  Cvm. 
Rep.  522. 

7.  But  in  a  conviQion  on  the  above  ftatutci  it  is  neceffarj  to 
Ibew  fpecially,  that  the  defendant  had  riot  any  of  the  Qualifica- 
tions mentioned  in  22  &  23  Car.  2.  c.  %K.    The  King  v.  Hilt^ 

14  Hil. 


HU.  12  Geo.  I.  Ld.  Raym.  1415.     S/m.  t6.     i  A^rr.  153.  EjT     vje  Rex 

-Q«ff-  34?.  v.Crowther, 

*    ^^^  iDornf.& 

£aft*»  Rep.  xa/*  where  it  w»t  faid  by  the  coort,  <<  that  there  Is  no  cafe  in  which  it  bat  been  6\itGdy 
*'  decided  that  the  evideoce  ihould  oe^atite  every  particular  qiiaUficatioa*  It  cannot  be  fo  from  the 
'<  Datureof  thecafe.** 

8.  In  an  zQXon  on  the  flat.  5  Ann^  c.  14.  for  keephig  and  ufing 
a  dog  to  kill  and  deftroy  the  game,  not  being  qualified,  the  decla- 
ration mnft  ft  ate  what  fort  of  dog  the  defendant  kept  and  ufed* 
Reafrn  t.  Lijle^  C.  B.  Trin.  1 1  G.  2.  Com.  Rep.  576. 

9.  A  declaration  on  the  above  ftatute  ftating,  that  the  defen* 
dant  ufed  a  gun  being  an  engine  to  hill  and  de/lroj  tbegame^  without 
arerring  that  he  ufed  it  for  the  deftruBion  of  the  game,  was  held  to 
be  good  after  verdifi ;  though  it  might  have  been  different 
perhapa  if  this  ^imbiguity  had  been  afligned  as  fpecial  caufe  o£ 
demurrer.     Avery  v.  Hoole,  Eafi.  18  G.  3.  B.  R.,Cowp.  82^. 

10.  Debt  on  8  G*.  1.  r.  J9.  for  the  penalty  of  30/.  for  ufing  4 
hound  to  deftroy  game.  After  verdid  for  the  plaintiff^  the  judg- 
ment was  arrcftedy  for  5  Ann^  r*  14.  has  not  the  word  hound ,  and 
the  words  other  engines  come  after  netSf  &c.  and  are  applicable  only 
to  inanimate  things.  And  this  being^  a  penal  law  cannot  be  ex- 
tended.    Hooker  V.  JVilksy  L3  G.  2.  Stra.  1 126. 

11.  In  an  a£tion  of  debt  on  the  fame  ftatute,  fo  recover  feve- 

ral  penalties,  for  feveral  offences  committed  on  the  Time  day^  the  Soacon?ic* 

pUiotifFcan  only  recover  one  penalty •     Molton  v.  Cheefeley^  Sittings  ^'^onfuprr 

after  Eaf.  Term,  28  G.  3.  Efp.  Caf  Ni.  Fri.  I  Fef  i2j.     Seealfo  ^hllT^'nlu 

Cowp.  640.  (Sf  3  Durnf  i^  EaJPs  Rep.  509.  tiet  of  five 

poonda  e^ch 
f^r  kUIin^  three  hares,  where  it  appears  that  it  was  done  at  the  fame  time,  U  bad ;  for  the  ftatatt  dou 
aot  give  five  pounds  (ot  every  bate,  it  being  all  but  one  offence.     Com  Rep.  274* 


12.  If  a  perfon^  not  qualified  to  kill  game,  kills  a  pheafant,  or 
game  bj  accident,  he  on  not  take  it  away,  without  fubjeding  him« 
fclf  to  tlie  penalty  for  having  game  in  hispoflelfion.     Ibid»  124* 

13.  A  man  was  convicted  of  killing  rabbits  in  a  private  war- 
ren, by  inquifitlon  taken  before  a  juftice  of  peace,  and  was  fined 
20/.  a  rabbit :  but  this  inquificion  was  afterwards  quaflied  by  the 
court,  upon  the  ground  that  the  juilico  had  rto  authority  to  fet  a 
fine  upon  a  man  for  fuch  off^ence ;  for  the  ftat.  22  &  23  Car.  2. 
r.  25.71  4.  gives  treble  cofts  and  damages,  but  no  finer  and  the 
ftat.  4  &  5  H^.  &  M.  c.  23;  extends  only  to  game,  which  cannot 
be  extended  to  rabbits  kept  in  a  private  warren.  Rex  v»  TaiteSp 
Kl.  S  i^9  IT*  3.B.  R.  Ld.  Raym.  151. 

14.  To  a  convi£lion  on  the  ftat.  5  Ann^  c.  14.  for  keeping  a 
lorch^  to  dcftroy  game,  uot  being  qualified,  exception  was  taken 
that  it  did  not  fiiew  the  defendant  made  ufe  of  the  dog  to  deiiroy 
game ;  but  this  exception  was  not  allowed  ;  for  the  ftatute  is  in 
the  disjunAive,  keep  or  ufe,  fo  that  the  bare  keeping  a  larcher  ie 
an  offence.     Rex  v.  Filer,  HiL  8  G.  i.    Stra,  ^96. 

15,  But  a  conviction  on  the  fame  ftatute*  for  keeping J^^gun,  was 
quaflied ;  for  it  was  faid  by  the  court,  that  a  gun  differs  uom  nets 
and  dogSj  which  can  ohiy  be  kept  for  an  iU  purpofe,  and  therefore 
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a  man  cannot  be  conviQed  for  the  bare  kcepinpr  of  a  gan.     Re^t 
V.  Gardner^  Trin,  1 1  G.  2.  Stra.  1098.    I  If^iff.  315.  S.  P. 

16.  A  convidion  on  the  like  (latute  dating,  that  the  defendant 
did  keep  and  ufe  a  gun  to  kill  and  dijiroy  the  game,  was  held  fuf^-. 
ficient.  Rex  v.  Thompfon,  Trin.  27  G.  3.  JST.  B.  2  Durnf^  li 
Eaft's  Rep.  18.     See  aljo  6  Durnf.  {5*  Eaji*s  Rep,  177. 

17.  Two  perfons  cannot  be  convid^ed  in  feparate  penalties  un- 
der the  above  itatute  for  ufing  a  greyhound  to  dedroy  game, 
without  being  qua1ified|  it  being  but  one  ofience.  The  King  v.  P» 
Bleafdale  and  another,  Trin.  32  G.  3  B.  R.  ^  Durnf.  faT  EaJFs 
Rep.  809.     See  alfo  Bull.  N.  P.  1 89.  S.  P. 

18.  If  a  convidion  under  the  31  G.  3.  r.  21./  4.  which  ena£lS| 
that  all  convictions  againd  that  a61  may  be  made  out  **  in  the 
form,  or  to  the  cffcd  following,"  (giving  the  form)  contain  all 
the  fubdantial  parts  of  that  prefcribcd,  it  is  good,  though  it  alfo 
contain  fomcthing  more;  for  furpl»jf.»ge  will  not  vitiate  a  convic- 
tion. The  King  v.  J.  Jeffreys^  Trin.  32  G.  3.  B.  R\  4  Durnf. 
£5*  EaJTs  Rep.  767. 

19.  A  certiorari  was  brought  for  reiioving  a  conviSlion  upon  the 
game  laws,  for  the  mere  purpofe  of  pleading  it  in  bar  uf  an  adiion 
brought  for  the  fame  offence^  and  not  with  any  view  of  objediing 
to  the  convifiion,  the  defendant  having  I'uhmitted  to  it  and  paid 
the  penalty  ;  but  having  applied  to  the  juUice  of  peace  for  a  copy 
of  the  conviction,  and  being  refufed,  he  had  no  other  means  of 
obtaining  the  fanie  but  by  rfr/iWari .'  the  profccutor  however  af- 
terwards fet  it  down  in  the  paper,  and  got  it  affirmed  ;  and  the 
qucdion  was^.  whether  he  was  entitled  to  cods  ?  The  court  faid» 
that  this  was  not  a  cafe  within  the  intention  of  the  a£l  of  par- 
liament of  5  Amij  c.  14.  /I2  ,  for  this  certiorari  was  not  brought 
for  vexation,  nor  to  over-haul  the  conviQion,  but  merely  from  ne- 
ceflity ;  and  therefore  the  profecutor  was  not  entitled  to  his  cods 
upon  affirmation  of  the  convi£tion.  Rex  v.  Midlam,  Trin,  5  G.  3, 
B.  R.   3  Burr.  1720. 

20.  An  indiAmcnt  for  killing  a  hare  was  quafhed,  this  not 
being  a  matter  indidiable,  the  datute  of. ^/7/7  appointing  a  fum- 
mary  proceeding  before  judices  of  the  peace.  Rex.  v.  Butk^  HiL 
12  G.  I.    Stra.  679. 

21.  By  10  G.  2.  c.  32.  /.  7.  **  Any  perfon  who  fliall  be  con- 
**  vi£ted  of  unlawfully  courGng,  hunting,  taking  in  toils,  killing, 
<<  wounding,  or  taking  away  any  red  pr  fallow  deer,  in  any  open, 
**  or  uninclofed  fored  or  chafe,  where  deer  are  ufually  kept,  fliall, 
*'  during  the  continuance  of  the  ^6t  9  G.  i.  r.  22.,  be  guilty  of  a 
<<  fecond  offence  of  the  like  nature,  and  fliall  be  thereof  lawfully 

ThU,  ma     <*  convi£^ed,  upon  indiAment,  or  information,  fuch  perfon  fliall 
•n*  feairn    **  ^^  tranfported  for  the  fpacc  of  fcvcn  years." 

are,  bjp  the  i6Ge6.  3.  c.  30.  f.  27.,  refpefiively  repealed. 

Se&.  9.  ^<  If  any  perfon  armed  fliall,  during  the  continuance  of  the 
"  faid  a£t  of  9  G.  i.,  come  into  any  foreft,  chafe,  or  park» 
<<  wherein  deer  are  ufually  kept,  with  an  intent  to  bunt,  or  take 

*«  »way. 


**  away,  any  red  or  fallow  deer,  and  (ball  there  unlawfully  beat  or 
**  wound  any  keeper)  or  page  of  any  fuch  foreft,  &c.  thtrir  fer- 
*^  vants,  or  aflidantSt  in  the  execution  of  bis  or  their  office,  or 
*'  offices,  and  be  thereof  lawfuHy  convidcd,  every  fuch  perfon 
"  (hall  be  tranf ported  for  feven  years." 

SeS.  lo.  '*  If  any  perfon  (hall  in  any  year  between  the  i(l  day 
*'  of  June^  and  the  ift  day  of  O^ober^  by  hays,  tunnels,  or  other 
**  nets,  drive,  and  take  any  wild  duck,  teal,  widgeon,  or  ary  other 
<*  water  fowl,  in  any  marfhes,  fens,  or  other  places  of  refort  for 
<*  wild  fowl,  and  {hAX  be  thereof  con vi£led,  he  (hall  be  liable  to 
'*  the  fame  penalties  as  by  virtue  of  the  9  Ann,  c.  25.  he  wquld 
*<  be  liable  to,  if  fuch  offsnce  was  committed  between  the  ift 
««  July,  and  ift  September:' 

22.  By  2  G.  3.  c,  19.     **  No  perfon,  after  the  ift  June  1762,  See  the  two 
'*  (hall,  upon  any  pretence  whatforvtr,  take,  kill,  dcftroy,  carry,  foJ^o«»'n« 
*•  fell,  buy,  or  have  in  his  poflefTion,  or  ufe,  any  partridge,  between  which wptal 
**  the  1 2th  February  ^nd  the  ift  September  in   any  year  i  or  any  tkiiia. 

•*  pheafant,  between  the  ift  February  and  ill  05lober\i\  any  year; 
<*  or  any  heath  fowl,  commonly  called  black  game^  between  ift 
<f  January  zn^  2oth  Auguji  in  any  year  ^  or  any  groufr,  com- 
*<  monly  called  red  game y  between,  ift  December  and  25  th  July  in 
•«  any  year.'* 

Sek.  2.  **  If  any  perfon  (hall  tranfgrefsthis  a£l  in  any  of  the  afore- 
•*  faid  cafes,  every  fuch  perfon  (hall,  for  every  partridge,  pheafant, 
*'  heath  fowl,  or  groufe  fo  taken,  &c.  forfeit  five  pounds  to  the 
"  perfon  who  (hall  inform  or  fue  for  the  fame." 

23.  By  13  G.  3.  c.  55./  1 .  *'  No  peifon  (hall,  upon  any  pre-  Sec.  i?.  of 
**  tence  whatfoever,  wilfully  take,  kill,  deftroy,  carry,  fell,  buy,  '*'•*  '^  "• 
•*  or  have  in  his  pofftflion,  or  ufe,  any  heath  fowl,  commonly  ^tVf the 
<<  called  black  game^  brtween  idth  December  an4  20th  AuguJI  in  iG.  ^.c.  19. 
•*  any  year  \  nor  any  groufe,  commonly  called  red  game ^  between  '»W«I>'«^««« 
*•  loth  December  and  12th  Auguji  in  any  year  ;  nor  any  buftard,  ^\bsx^ 
•*  between  ift  March  and  ift  September  in  any  year.'* 

SeR*  2.  '*  If  any  perfon  (hall,  in  any  of  the  cafes  aforefaid,  offend, 
<*  contrary  to  the  true  intent  and  meaning  of  this  adt,  he  (hall 
*<  forfeit,  and  pay  any  fum  of  money  not  exceeding  twenty 
<*  pounds,  nor  lefs  than  ten  pounds ;  and  for  the  fecond,  and 
<<  every  fubfequent  offence,  any  fum  of  money  not  exceeding 
'<  thirty  pounds,  nor  lefs  than  twenty  pounds." 

24.  By  36  G.  3*  c.  39.  (after  repealing  part  of  the  2  G.  3. 
Cm  19.)  tti8ena£led,  ^*  That  no  perfon  fliill,  on  any  pretence 
*<  whatfoever,  take,  kill,  deftroy,  carry,  fell,  buy,  or  have  in  his 
*'  poffefEon, -or  ufe,  any  partridge,  between  t  2th  isr^ri^ry  and 
^  I4tb  September  in  any  year;  and  if  any  perfon  (hall  tranfgrefs 
**  this  aft  in  the  cafe  atorefaid,  every  fuch  perfon  (hall  be  liable 
<*  to  the  fame  penalty  as  mentioned  in  the  above  recited  aQ.'' 

25.  By  28  G.  2.  r.  12.  (after  reciting  5  Ann^  c.  14.}  it  is 
cnafted,  <*  That  if  any  perfon  whatfoever,  whether  qualified  or 
*<  not  qualified  to  kill  game,  (hall  fell,  expofe,  or  offer  to  fale,  any 
*<  hare,  pheafant,  partridge,  moor,  heath  game,  or  groufe,  every 
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^*  fuch  perfon  fliaU,  for  every  fuch  offence,  be  fubje£l  and  liable 
^*  to  the  fame  forfeiture$,  pains,  and  petialties  as  are  in(ii£):ed  by 
**  the  faid  recited  z(\  upon  higglers,  &c.  for  buying,  felling,  or 
•*  offering  of  game  to  falc.*' 

Siff.  2.  ?'  If  any  hare,  &c.  (hall  be  found  in  the  (hop,  houfe,  or 
^  pofleffion  of  any  poulterer,  falefman,  fiflimonger,  cook,  or 
'*  pa(lry*cook,  the  fame  fliall  be  adjudged,  deemed,  and  taken  to 
*^  be  an  espofing  thereof  to  fale." 

26.  By  5  G.  3.  c.  14./  0.  **  If  any  perfon  (hall,  from  and  after 
••  xft  June  1765,  wilfully  and  wrongfully,  Jn  the  night  time,  en- 
^*  ter  into  any  warren  or  grounds  lawfully  ufed  or  kept  for  the 
*<  breeding  or  keeping  of  conies,  although  the  fame  be  not  in- 
<*  clofed,  and  (hall  take  or  kill,  in  the  night  time,  any  coney, 
^*  again  ft  the  will  of  the  owner  or  occupier  thereof,  or  (hall  be 
<'  aiding  and  aflifting  therein,  every  fuch  perfon  fo  offending  (hall 
**  and  may  be  trs^nfported  for  feven  years,  or  fuffer  fuch  other 
*'  lefler  puni(hment,  by  whipping,  fine,  or  imprifonment,  as  the 
<*  court,  before  whom  fuch  perfon  (hall  be  tried,  (hall  in  their  dif- 
**  cretion  award  and  direft." 

Seff.  8.  enafls,  *^  That  nothing  in  this  z€t  contained  (hall  extend 
^<  to  prevent  any  perfon  from  killing  and  deftroying,  or  from 
<*  taking  and  carrying  away,  in  the  day  time,  any  conies  that  (hall 
'<  be  found  on  any  fea  or  river  banks,  ereded  or  to  be  ere£led  for 
**  the  prefenration  of  the  adjoining  lands  from  being  overflowed^ 
<c  or  upon  any  land  within  one  furlong  diftance  01  fuch  fea  or 
**  river  banks ;  but  that  it  (hall  and  may  be  lawful  to  and  for  any 
^*  perfon  to  enter  upon  any  fuch  banks  or  Unds,  within  the  county 
*<  of  Lincdin,  and  to  kill,  deftroy,  take,  and  carry  away,  in  the  day 
*'  time,  to  his  own  ufe,  any  conies  found  thereon,  he  doing  as 
<<  little  damage  as  may  be  to  the  owner  or  tenant  of  fuch  banks  or 
"  lands.'* 
By  t  «.  9f  27.  By  13  G.  3.  c.  80.  (after  reciting  the  i<3  G.  3.  r.  19.)  it  is 
!he  rovi"  cnaScd,  ««  That  if  any  perfon  (hall  knowingly  and -wilfully  kill, 
fio*nr™f  the  "  tdkc,  or  dcftroy  any  hare,  pheafant,  partridge,  moor  game,  or 
joG.  3.  «  heath  game,  or  ufe  any  gun,  dog,  fnare,  net,  or  other  engine^ 
<'  with  intent  to  kill,  take,  or  deftroy  any  hare,  &c.  in  the  nighty 
«  that  is  to  fay,  between  the  hours  of  feven  at  night  and  fix  in 
«  the  morning,  from  12th  OBoberio  i2ih February :  and  between 
<'  the  hours  of  nine  at  night  and  four  in  the  morning,  from  12th 
««  February  to  r2th  Offober  ^  every  fuch  perfon,  being  convi£led 
*<  thereof,  (hall  forfeit  and  pay,  for  the  firft  offence,  any  fum  not 
<<  exceeding  twenty  pounds  nor  lefs  than  ten  pounds  ;  and  for  the 
«  fecond  offlrnCe,  any  fum  not  exceeding  thirty  pounds  uor  left 
**  than  twenty  pounds." 

Se^.  6.  ena£ls)  **  That  if  ^ny  perfon  (hall  upon  a  Sunday^  or  on 
<<  Chr'tjimas^day^  in  the  day  time,  knowingly  and  wilfully  take, 
«  kill,  or  deftroy  any  hare,  pheafantj^  partridge,  heath  game,  or 
<'  moor  game,  or  (hall'  upon  a  Sunday^  or  on  Chriflmas-day^  ufe 
<<  any  j^un,  dog,  net,  or  engine  for  taking,  killing,  ordeftroying 
*<  any  hare,  &c.  every  fuch  perfon^  being  convi£led  thereof,  (hall 
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"  be  fub]e£l  to  the  like  forfeitures  and  penalties  as  are  herein* 
**  before  cnafled  to  be  infli£led  for  other  oflFences  againft  this 
«  aa." 

28.  B7  25  C  3.  c.  50*/  I.  (after  repealing  the  (latute  24  6.  3. 
€•  43.)  it  is  enadcd,  <*  That  every  perfon  in  Great  Britain^  who 
<*  ihall  ttfe  any  dog,  gun,  net,  or  other  engine  for  the  taking  or 
'^  deftruAion  of  game,  not  a£ting  as  a  gamekeeper,  under  or  by 
**  virtue  of  a  deputation  or  appointment  duly  regiftered,  (hall  an-*  ^Vr  3x0.3. 
*<  nually  take  out  a  certificate  thereof;  that  every  deputation  or  ^-^'- 
"  appointment  of  a  gamekeeper,  granted  to  any  perfon  by  any 
<*  lord  or  lady  of  a  manor  in  England  or  Wales,  (hall  be  regiftered 
**  with  the  clerk  of  the  peace  of  the  county,  riding,  or  place  in 
<<  which  the  faid  manor  lies,  and, the  gamekeeper,  fo  appointed, 
^'  ihall  annually  take  out  a  certificate  thereof." 

Seff.  8.  **  If  any  perfon  (hall  ufe  any  greyhound^  hound^  pointer, 
*'  fetting  dog,  fpaniel,  or  other  dog,  or  any  gun,  net,  or  other 
<<  engine  for  the  taking  or  dellruaioo  of  any  harr,  pheafant,  par« 
•**  tridge,  heath  fowl,  or  groufe,  or  any  other  game  what- 
**  foever,  without  having  obtained  fuch  certificate,  every  fuch 
**  perfon  (hall  forfeit  and  pay  the  fum  of  twenty  pounds." 

SeB»  9*  '*  If  any  perfon,  to  whom  any  deputation  or  appointment 
**  of  a  gamekeeper  (ball  have  been  or  wall  be  granted  as  aforefaid, 
'<  fliall,  for  the  fpace  of  twenty  days  next  after  fuch  deputation 
**  (ball  thereafter  be  firfl  granted^  negled  or  refufe  to  regifter  the 
**  fame,  and  take  out  a  certificate  thereon,  in  the  manner  herein- 
<<  before  dirc£^ed,  every  fuch  perfon  (hall  forfeit  and  pay  the  fum 
*<  of  twenty  pounds." 

* 

(B)  Profecution;  when,  and  how^and  by  i^hom  tried.  '^^'"•^' 

I.  nY  2  &•  3-  r.  19./ c.  (after  reciting  tht  ftatute  8  G.  i.  ^.  19.) 
^  it  it  ena£led,  **  That  all  pecuniary  penalties  under  the  faid 
<'  9£k  may  be  (ued  for  and  recovered  to  the  fole  ufe  of  the  profe- 
**  Ctttor  \  and  if  he  recovers  the  fame  by  uCtlon  or  information^ 
*'  he  (hall  be  entitled  to  double  cofts." 

teS»  6*  '*  That  no  a^ion  or  information  (hall  be  brought  or  ex« 
"  hibited,  bat  within  the  fpace  of  fix  months  next  after  the  mat* 
^  ter  or  thing  done,  for  which  the  fame  (hall  be  commenced  or 
<*  exhibited  as  aforefaid." 

2.  By  a  G»  3.  r.  29.  (after  reciting  the  ftatute  i  Jac.  i.  c.  27.) 
it  is  enaAedj  **  That  if  any  perfon  (hall  (hoot  at,  with  an  intent 
**  to  kiU,  or  (hall,  by  any  means  whatever,  kill  or  take,  with  a 
**  wilful  ioteiit  to  deftroy,  any  houfe  dove  or  pigeon,  and  (hall  be 
^  thereof  convidled  before  any  juftice  of  the  peace  of  the  county 
*'  wherein  any  f«ch  offence  (hall  be  committed,  every  perfon  fo 
**  offending  (hall,  for  every  fuch  oflrnce,  forfeit  and  pay  the  fum 
^  of  twenty  (hillings  to  the  informer ;  and  in  cafe  the  money  (h^ll 
f*  not  be  finrthwicb  paidt  the  offender  to  be  committed  to  gaol  for 
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<<  any  time  not  exceeding  tbreo  calendar  months,  nor  lefs  than  one 
<«  calendar  month." 

Se£i,  2-  **  Provided  always,  that  nothing  in  this  a6l  contained 
*<  (hall  be  conflrued,  deemed,  or  taken  to  hinder  any  owner  of  a 
«*  dove  cote,  pigeon  houfe,  or  other  place  crc^ed  for  the  prefer- 

vation  or  breeding  of  pigeons  from  taking,  killing,  or  deflroying 

all  or  any  houfe  doves  or  pigeons  which  Ihall  at  any  time  be 
««  taken  therein." 

Sen.  3.  «*  Provided  further,  that  no  perfon,  who  (hall  be  con- 
*<  vi£ked  of  any  offence  again  ft  this  a£i,  (hall  be  liable  to  be 
••  convi&ed  for  any  fuch  offence  under  any  former  or  other  ad; 
*'  and  that  no  perfon  (hall  be  profecuted  for  any  offence  againd 
f  this  a£i,  unlefs  the  profrcution  (hall  be  comnaenced  and  carried 
<<  on  with  tffc€t  within  the  fpace  of  two  calendar  months  after 
M  any  fuch  offence  (hall  be  committed." 


CD]  (I5amtn5^ 


mv^P'*'         (A)  Reftrained  by  Commoa  Law  or  Statutes* 


If  DT  18  G.  2.  c.  34*  If  any  perfon  (hall  win  or  lofe  at  play,  or 
^  by  betting,  at  any  one  time,  the  fum  or  value  of  10/.,  or 
within  the  fpace  of  24  hours,  the  fum  or  value  of  20/.1  he  (hall  be 
liable  to  be  indidted  for  fuch  offence  within  fix  months,  cither  in 
S»  R*  or  at  the  a(fize8 ;  and  being  convided,  (hall  be  iined  five 
times  the  value  of  the  fum  loft  or  won,  which  (after  fuch  charges 
as  the  court  (hall  judge  reafonable  allowed  thereout  to  the  profe- 
CUtoT  and  evidence)  fliall  go  to  the  poor. 

2.  By  fame  ftatute,  the  penalties  of  12  G.  2«  c.  28.  are  extended 
to  the  game  of  roulet,  alias  roly  poly,  and  all  prohibited  games 
with  cards  or  dice. 

3.  By  30  G.  2.  c.  24.  /.  14.  perfons  keeping  public  houfes,  &c. 
fuffering  gaming  ihere  by  journeymen,  labourers,  fervants,  or  ap- 
prentices, and  convtded  by  juftices  of  peace,  (hall  forfeit  40/.,  and 
for  every  offence  afterwards  40/. 

4.  By  25  G.  2.,  r.  36.  any  houfe,  room,  garden,  or  other  place 
kept  for  public  dancing,  mufic,  or  other  entertainment  of  the  like 
kind,  in  London  or  within  20  miles  thereof,  without  licence,  ac- 
cording to  that  ftatute  (except  Drury  Lane,  Covent-Garden,  and 
Hay^Market  theatres,  and  other  entertainments  exercifed  by  let- 
ters patent  or  licence  of  the  crown  or  lord  chamberlain)  (hall  be 
deemed  a  diforderly  houfe  or  place,  and  the  keeper  thereof  (hall 

forfeit 
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lorfeit  lOo/.  witK  full  cods  to  htm  who  {hall  fuc  (in  fix  months) 
in  any  of  the  courts  at  Weftmlnfler.     And  the  perfon    who  (hall 

appear  to  a£l  as  mafter,  or  as  having  the  manajsrement^of  fuch  dif- 

orderly  faoufe,  (hall  be  deemed  a  keeper  thereof. 

5.  27  G.  3.  r.  I.  which  takes  away  the  fummary  jurifdi£kion  of 
magiftrates  over  ofiences  concerning  the  lottery,  extends  only  to 
ftate  lotteries,  and  does  not  repeal  their  power  over  games  of 
chance  or  lotteries  prohibited  by  12  G.  2.  r.  28.  Rex  y.Lifton^ 
5  Term  Rep.  B.  R.  338. 

(B)  What  Gaming  is  within  the  feveral  Statutes.     14  vin>  <> 

I*  I3LATING  at  bowlsy  out  of  Chrijlmas^  fubje£ls  every  labourer 

^  to  the  penalty  of  40/.  under  33  H,  8.  c.  9.  f.  16.  but  does 
not  make  him  an  idle  and  diforderly  perfon  under  1 7  G.  2.  r.  25. 
Rex  V.  Clarke^  Cowp.  36. 

2.  Horfe*racing  is  gaming  within  \6  Car., 2.  r.  7.,  and  money 
w^oQ  as  a  wager  on  it  cannot  be  recovered.  Goodburn  v.  MarUy^ 
2  Sira.  1 1 59.  Blaxton  v.  Pye^  2  Wiif,  309.  John/on  v.  Baun^ 
4  Term  Rep.  B.  R.  1.  See  alfo  Bonner  v.  ^icly  cited  per  AJlon^  J. 
2  Black.  Rep.  708. 

3*  A  foot-r;icc  is  within  9  Ann^  c.  i^.»  But  if  A.  lays  a  wager 
with  B.  that  C  cannot  run  on  a  certain  day  four  miles  in  twenty- 
one  minutes  and  an  half,  and  C.  does  run  it^  and  the  money  was 
paid  to  B.^  if  it  is  not  laid  that  C.  was  playing  at  a  game  called  a 
loot-race,  fucli  wager  is  not  betting  within  the  ftatute.  Lynell  v. 
Lengtattamf  2  JTif  36. 

One  perfon  running  alone  againft  time  is  a  foot-race  withia 
the  ftaitute.     Brown  v.  Berkley^  Cewp.  281.      ^ 

4*  Cricket  is  a  game  within  9  Ann^  and  a  bond  given  as  a  col- 
lateral fccurity  for  money  won  at  it  is  void.  Jeffreys  v.  Walter^ 
1  WVJ.  220. 

5*  Affumpfit  on  a  wager  of  100  guineas  and  theexpenees  of 
travelling,  that  A.  would  perform  a  journey  of  240  miles  in  a  pod: 
cbaife  and  pair  of  horfes  in  24  hours,  is  an  illegal  wager,  and 
judgment  was  arrefted  on  that  account  after  plaintiff  had  obtained 
a  verdiA.    Ximenes  y.  Jacques ^  6  Term  Rep.  499. 

6.  A  horfe-race  for  25/.  a  fide,  play  or  pay,  though  one  gives 
the  other  5/.  to  make  the  match,  is  a  match  for  50/.  and  legal  within . 
13  G.  2.  c.  19.    Bidmead  v.  GaU^  4  Burr.  2432. 

7.  Tumbling  is  •  not  an  entertainment  of  the  ftage  within  the 
meaning  of  10  G.  2.  c.  28.     Rex  v.  Handy ^  6  Term  Rep.  286. 

8.  Bat  dancing  at  the  opera  houfe  is,  and  therefore  no  aftion 
can  be  maintained  for  the  breach  of  an  agreement  <*  to  dance  at 
the  king's  theatre  in  the  Hay^Martet,  or  at  fuch  other  place  as 
the  plamtiflF  (hould  appoint,^  if  it  appear  that  no  licence  for  tfiat 
theatre  was  granted  by  the  Lord  Chamberlain  as  required  by 
loG.  2.  r.  28.  and  that  the  plaintiff  did  not  requeft  the  defendant 

to 
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to  dancer  at  any  other  place  that  was  Co  licenfcd.    Galltmy^ 
Laborii^  5  Term  Rep.  B.  R.  242. 

9.  No  a^ion  will  lie  on  a  wager  refpe£ling  the  mode  of  play- 
ing an  illegal  game ;  therefore  the  judge  at  nifi prius  ordered  a 
caufe  to  be  flrock  out  of  the  paper  in*  which  the  wager  was 
«<  whether  there  were  more  ways  than  fix  of  nicking  feven  on  the 
dice/'  allowing  feven  to  be  the  main,  and  eleven  a  nick  to  feven, 
bepaufe  all  games  with  dice  are  prohibited*  Brown  v.  Leefin^ 
9  Hen*  Blach  Rep.  43. 

10.  If  the  parties  play  from  Monday  evening  to  Tuefdaj  evening 
without  any  interruption)  except  for  an  hour  or  two  at  dinner, 
this  is  all  one  fitting ;  for  to  lofe  at  one  fitting  is  to  lofe  in  a  courfe 
of  play  where  the  company  never  parts,  though  they  may  not 
a£lually  be  gaming  the  whole  time.  Bovfesw.  Booths  2  Black.  1226- 

11.  If  five  guineas  be  betted  againft  ten,  the  party  who  wins  the 
five  guineas  cannot  recover  them,  becaufe  by  9  Ann  the  other 
could  not  have  recovered  the  ten,  and  therefore  there  is  nolmutu- 
llity.     Clayton  v.  Jennings^  2  Black*  706. 

12.  Money  lent  at  play  on  a  man's  bare  word  may  be  recovered, 
for  it  is  not  within  ftat.  9  Ann^  r  i6.  which  has  not  the  word 
Contra£t.     Barjeau  v.  Walmjley^  H*  19  G.  2.  Stra.  1249* 

13.  A*  gives  a  bill  of  exchange  drawn  by  himfelf  on  bimfelf^ 
and  accepted  by  himfelf,  to  B* ;  part  of  the  confideration  is  money 
loft  at  play,  the  reft  money  lent  at  the  time  and  place  of  play ;  B* 
cannot  recover  any  thing  on  the  bill  of  exchange,  but  he  can  re« 
cover  the  money  lent  on  the  contrad,  and  fliatl  have  intereft  from 
the  time  the  bill  became  payable  to  the  judgment.  RAinfin  r» 
Bland,  M.  i  G.  3.  2  B.  M.  1077.     Vide  Dong.  741,  (714O 

14.  If  ^.  gives  a  note  to  B*  for  money  by  him  knowingly  ad- 
vanced to  A*  to  game  with  at  dice^  and  S*  indorfes  it  for  a  full 
confideration  to  C  who  is  igrforant  that  any  of  the  money  had 
been  lent  for  gaming,  yet  C.  cannot  maiotain  an  aAion  for  it.  And 
Lee,  Ch.  J,  faid  the  diBum  of  Holt,  C.  J.  in  Hu/ey  v.  Jacob,  was 
not  the  point  adjudged,  and  all  the  bar  wondered  at  it.  Bowyer 
V.  Bampton,Tr.  14  G.  2.  Stra.  11  $5* 

'  1 5.  A  wager  that  A.  had  porchafed  a  waggon  of  A  is  not  void 
at  common  law,  nor  prohibited  by  ftatute  14  G.  3.  e*  48.  and  an 
a£lion  may  be  maintained  on  it.  Per  three  jufticeSy  BteUer,  J. 
contra*     Good  v.  Elliot,  3  Term  Rep*  693. 

16.  That  wagers  are  legal  by  tbe'law  of  England,  nnlefe  forbid- 
den  by  ftatute.  See  J^ef  v  Rendatt,  Cowp.  37.  Da  C^a  n 
Jones,  ib*  729.  and  the  Cafes  cited  in  Gdodr*  ElSot^utfipm^ 

>4  vm.  7.  (C)  AdioDS  and  Pleadings. 

I.  1 F  defendant  is  convlfied  on  9  Ann^  c.  14,  which  gives  five 

^  tioies  the  value  to  the  common  informer,  the  judgment  is 

See  7  T.      only  mioli  convi8us  eft,  and  an  aAioo  for  the  forfeiture  muft  be 

Rep.  461.    brought  on  the  judgment.    Ren  v*  Luckup^  %  Stra.  1048* 

^-  ("•)  a.  Debt 
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2.  Debt  on  bond — Plea  that  part  of  the  fum  mentioned  on  the 
condition,  fdiicet  1500/.  was  won  by  gaming  contrary  to  the 
^2iVLXCy  per  quod  the  bond  became  void.  iPlaintifFreplieSy  thatithe 
bond  was  given  for  a  juft  debt,  and  traverfes  that  the  1500/.  was 
voo  by  gaming  contra  formamjl at uti  modo  et  forma^  as  the  defen<« 
dant  has  pleaded,  demurrer  inde.  The  replication  was  held  bad  \ 
for  the  material  part  of  the  plea  is,  that  part  of  the  money  for 
which  the  bond  was  given  was  won  by  gaming,  znd /cilicet  £0 
much  is  only  matter  of  form  of  which  no  notice  (hould  be  taken 
on  the  replication.  But  two  objcAions  were  made  to  the  plea* 
ift.  The  words  of  the  (latute  are  not  purfued  :  the  ftatute  faySy 
the  bond  fhiil  be  void  when  it  is  given  for  money  won  by  gaming; 
whereas  the  plea  is,  that  the  money  for  which  the  bond  was  given, 
was  won  by  gaming.  Sed per  Cur.  it  amounts  to  the  fame  thing, 
and  is  good  to'a  common  intent.  2d.  It  is  not  (hown  at  what 
play  or  game  the  money  was  loft,  and  that  ought  to  appear  to  the 
court,  that  they  may  judge  whether  it  is  fuch  gaming  as  is  con- 
trary to  the  ftatute«  And/^r  Cf/r.  it  ought  to  be  mentioned,  for 
it  is  matter  of  law,  and  not  evidence,  and  the  faying  in  general^  . 
that  it  was  contra  formam  Jlatuti^  will  not  be  fuflicient.  Wherefore 
the  plaintiff  had  judgment.     Colbornc  v.  Stocida/e,  1  Stra.  492* 

(D)  Cafes  in  Equity.  [F] 

14  Via.  8. 

I.   A    Mortgage  ordered  to  ftand  as  a  fecurity  for  the  money   '         ' ' 

*^  hondfide  advanced,  but  to  be  forfeited  as  to  the  money  won 
at  pisy.  The  enforcing  the  gaming  afi  is  of  great  confequence 
to  the  public,  and  not  confined  to  the  iAtereft  of  private  perfons. 
Nw,  29th,  1742.     Pleetmjood  r.  J^fen  and  another^  2  Atl,  467. 

2.  Bond  for  money  won  at  play,  and  part  of  it  paid.  Court 
ordered  the  money  to  be  repaid,  and  relieved  againft  the  bond. 
Afril  24th,  1755*    ^tk^den  v.  Sbadwell^  jtmb,  269. 

3*  The  right  to  fue  for  money  loft  at  play,  given  by  ftatute  9  jinn, 
c.  14.  to  the  lofer,  is  a  ve(|ed  intereft  ;  and  upon  his  bankruptcy 
pafles  to  his  aflignees.  Dec,  i^th,  1794.  Brandon  v.  Sands f 
2  Vef.jun.  514. 

4*  A  bill  for  difcoverj  of  money  won  at  play,  by  a  common  in- 
former, will  not  lie,  till  he  has  commenced  fome  fuit  for  relief. 
Eafi.  32  G.  3.  Mjndv.  FrancUt  i  Anftr.  5. 

5.  Bill  for  difcovery  of  monty  and  relief  on  9  Ann^  for  penal- 
ties againft  the  winner  of  more  than  10/.  at  play.  The  plaintiff 
did  not  ftate  himfelf  to  have  been  the  lofer,  nor  that  three  months 
had  clapfed  before  the  bill  filed,  which  is  required  by  the  ftatute 
before  aTuit  can  be  commenced  by  a  common  informer.  And  a 
demurrer  was  allowed.  Mich.  35  G.  3.  4iudfon  y.  Davis^ 
2  Anfi,  504. 

6.  Bill  for  an  injunAion,  and  to  have  certain  bills  of  exchange^ 
Dpon  which  an  awon  bad  been  conuaenced  at  lawy  delivered  up^ 

having 
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having  been  (;iven  for  money  won  at  play,  ruled  |;oocl  upon  de- 
murrer     HiL  35  G.  3.     Netvman  v.  Franco^  2  Anflr,  519. 

7.  A  bill  lies  to  have  a  difcovery  of  the  confideration  of  a 
fecurity  alleged  to  have  been  given  for  money  won  at  play,  and  to 
have  It  delivered  up.    Mich.  36  G.  3.    Andrenviv.  Berry ^  3  Anjir. 

8.  In  a  bill  of  difcovery  to  fupport  an  a£tion  by  a  common  in- 
former for  money  won  at  play,  it  is  fuQicient  to  (late  that  the  de- 
fendants, or  fome  of  them,  for  the  benefit  and  on  account  of  all, 
played  and  won.  And  it  is  not  neceHary  to  (late  the  nature  of  the 
a£lion  brought,  but  that  an  adlion  was  brought  on  the  (tat.  9  Anti^ 
to  recover  the  money,  and  to  (hew  by  the  faSs  that  an  a£tion  lay. 
Hili.  37  G.  3.     Cowan  wPhiUips  and  others ^  3  Anjlr,  843. 

9.  Injundlion  granted  to  prevent  the  negociaiing  a  note  ob- 
tained at  play,  upon  affidavit,  before  fervice  of  fubpoena.  Htl^ 
37  G.  3. v.  Blackwood  and  others.     3  AnJlr.  851. 


CG]  <15aol. 


»4^"»9-  (B)  Belong,  to  whom. 

I.  DY  27  6.3.  c.  17.  it  is  enajledf  <'That  from  and  immedt- 
*^  **  atcly  after  the  payment  of  10,500/.  to  certain  pcrfons 
<'  therein  named,  the  prifon  of  the  mar(halfea  of  the  court  of 
<<  king's  bench,  and  the  power  of -granting  the  cuftody,  of  the  faid 
<<  prifon,  and  the  office  of  marlhal  of  the  marlhalfea,  (hall  be  re- 
«  vefted  in  his  majeily,  his  heirs,  and  fucceflbrs^  and  (hall  for  ever 
<<  thereafter  remain  and  be  unalienable.*' 

f4Vin.  10,  (C)  Repaired ;  at  whofe  Expence, 

\ 

I.  'T'HE  lord  of  a  franchife  is  not  bound,  merely  as  lord,  to  re- 
^     pair  the  gaol  within  it,  without  an  immemorial  ufage  to 
charge  him.     Rex  v.  the  Earl  if  Exeter^  Trin*  35  G.  3.  6  Durnf. 
isr  EaJTs  Rep. 'i^3. 
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(C.  2)  Punilhable  for  other  Offences  than  Efcapes.  uvm.  w. 

I.  DY  24  G.  2.  r.  40.  yi  13.  It  is  ena&edy  *«  That  if  any  gaoler, 
^  "  keeper,  or  officer  of  any  gaol,  prlfon,  or  houfe  of  cbrrec- 
'*  tion,  (hall  fell,  ufe,  lend,  or  give  away,  or  knowingly  permit,  or 
"  fuffer  any  fpirituous  liquors,  or  (Irong  waters  to  be  fold,  ufed, 
^<  lent,  or  given  away  in  any  fuch  gaols,  prifons,  or  houfes  of  cor- 
"  re£lion,  or  broi^gnt  into  the  fame,  other  than  and  except  fuch 
"liquors  as  fliali  be  prcfcribed  by  the  phyficim,  furgeoii,  or 
*'  apothecary,  every  fuch  gaoler,  &c.  fhall,  for  every  fuch  offence, 
"  forfeit  the  fum  of  one  hundred  pounds ;  and  for  the  fecond  of- 
"  fence,  it  fliall  be  deemed  a  forfeiture  of  his  office." 

2.  By  32  G.  2.  c^  28.  /  II.  it  is  enafted,  "  That  upon  the 
**  petition,  in  term  time,  of  any  prifoner,  complaining  of  any  est- 
*•  tortion  by  any  gaoler,  or  of  arty  other  abufe  whatfoever  com- 
•*  mitted  by  fuch  gaoler,  unto  any  of  his  majcfty's  courts  of  record 
"  at  Wtfitninfier^  from  whence  the  procefs  iffucd  by  which  any 
•*  perfon,  who  (hall  fo  petition,  was  arrefted,  or  under  whofc 
"  poweror  jurifdidion  any  fuch  gaol,  prifon,  or  place  is;  or,  in 
*<  vacation  time,  to  any  judge,  or  to  the  judges  of  affizeor  juflicetf 
"  of  great  fedions  j  every  fuch  court,  judges  of  aflizc,  and  juftices 
*<  of  great  feflions,  are  hereby  authorized  and  required  to  hear  and 
*'  <lttermine  the  fame,  in  a  fummary  way,  and  to  make  fuch  order 
''  hereupon  for  redreffing  the  abufes  which  fliall  be  complained 
"  of,  and  for  punifhing  fuch  officer  or  perfon  con^lained 
"  agaioft,  and  for  making  reparation  to  the  party  injured,  as  they 
"  (hall  think  juft,  together  with  the  full  co(ts  of  every  fuch 
^  complaint." 

(D)  Allowances. 

I.  nY  32,  G.  2.  c.  28./  12.  it  isena£led,  <<  That  00  gaoler  (hall 
^  •*  demand,  take,  or  receive,  dire£lly  or  indiredly,  of  any 
*'  prifoner  for  debt  any  other  or  greatet  fees  whatfoever  for  his 
*'  commitment  or  coming  into  gaol,  chamber  rent  there,  releafe 
*'  or  difcharge,  than  what  (hall  be  mentioned  or  allowed  in  the 
*'  table  of  fees,  which  (hall  be  fettled  in  the  manner  hereinbefore 
**  dircAed ;  and  that  every  perfon,  who  Aall  oiTend  againft  this 
*'  aft,  ihaU  forfeit  to  the  party  griercd  fifty  pounds." 

a.  The 


14  (fi^oolec* 

2.  The  warden  of  the  Fleet  prifon  cannot  demand  an  additional 
fee  for  expedition  in  returning  a  writ  of  habeas  corpus.  Johnfin  r* 
Smith,  I  Hen^  BL  Rep,  105. 
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14  vin.  19  (A)  Glebe  in  general ;  and  in  what  Cafes  it  fliall 

pay  Tithes. 

I.   A  Mill  is  cre£(ed  upon  glebe  land,  parcel  of  a  parfonage,  which 

^  came  to  the  kint;  by  the  (latute  of  diflblutions.  The  vicar, 
who  is  endowed  with  fmalt  tifhes^  fues  the  parfon  for  the  tithes 
of  the  mill.  The  parfon  applies  for  a  prohibition  :  fft»  becaufe 
the  glebe  upon  which  the  mill  is  ered^ed  was  difchargcd  of  tho 
payment  of  tithes :  2d,  becaufe  the  vicar's  endowment  does  not 
extend  to  the  tithes  of  a  mill.  But  the  prohibition  was  denied  ; 
'  for  the  mill,  being  lately  ere£led|  tithes  ought  to  be  paid  for  it, 
and  the  extent  of  the  endowment  is  a  matter  triable  in  the  fpiritual 
court.  The  difcharge  of  the  glebe  cannot  extend  to  a  mill  creeled 
de  nevo^     Anon,  Tr.  1 5  Jac,  l  •     i  Gwil.  on  Tithes^  286. 

2<  In  an  a£lion  of  trefpafs  upon  the  opening  of  the  caufe  upon 
demurrert  it  was  holden  by  the  court,  that  a  re£lory  might  be 
without  glebe.  For  by  Hyde,  the  parfon  may  convey  away  all  hi» 
glebe;  and  he  faid,  that  he  had  feen  feveral  compofitions  between 
the  vicar  and  the  parfon,  by  which  the  parfon  gare  all  his  tithes 
and  glebe  to  the  vicar,  and  referved  a  rent  only  for  himfelf.  And  ^ 
*  by  JThitlocke,  originally  a  parfon  might  be  without  glebe.     For  tho 

common  law,  upon  creating  a  parfon,  gave  him  tithes  only^  and  the 
glebe  is  only  an  additament  to  him  ex  dono  fundatoris,  Edgar  and 
others  v»  Sorre/  and  others.  Tr,  5  Car,  i.  2  Gwii.  435. 

3;  Bill  by  vicar  for  tithes.— Defendant  infiftedhe  was  tenant  dt 
the  glebe  lands  under  Eaton  college,  and  that  no  tithe  for  that  land 
was  due  to  the  vicar.  Fer  Cur.  In  regard  the  glebe  land  of 
which  the  plaintiff  demands  tithe  is  not  of  common  right  tithable 
to  the  plaintiff,  and  the  plaintiff  has  not  made  any  fuffictent  proof 
of  payment  of  tithes  to  him  for  the  fame,  let  the  bill  be  difmiffed'. 
iireatort  v.  Downes,  Tr,  2  Tf^.  i^  M.    2  Gtuil.  536. 

4*  A  vicar,  endowed  with  the  glebe»  has  a  right  to  the  great . 
tithes  growing  thereon,  although  he  had  no  right  to  the  great  tithes 
ih  general  in  the  parifh.     So  held. 

y.  B.  In  this  cafe,  the  vicar  had  let  his  glebe  which  was  fowed 
Hfiih  cotti,  and  he  then  died.  The  court  decreed,  that  the  next 
vicar  (hould  h^ve  tli«  tithe  of  the  corn,  and  not  the^impropriaton 
Sanders  Y.  Rja/l,  H.  2  isr  4  jr.  (^  M.   2  GwiV.  537, 
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See  Suffl.  tit.  Bills  rf  Excban^e^  (B),  ^c.  i4  Vm-  it*    ♦ 
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(B)  In  what  Cafes^  and  of  what  Perfons,  and  by  uVm-M' 

whom. 

I.  I N  the  caf«  of  a  libel,  no  furety  of  the  peace  or  bail  can  be  re« 
*  quired:  ^ni  per.Prartf  Ch.  Juft.  <<  I  cannot  find  that  a 
**  libeller  is  bound  to  find  furety  of  the  peacci  in  any  book  what- 
*'  ever^  nor  ever  was  in  any  cafe,  except  one,  v/z.  the  cafe  of  the 
*'  fereu  bifliops,  where  three  judges  faid,  that  furety  of  the  peace 
'*  waa  required  in  the  cafe  of  a  libel :  Judge  Powell^  the  only 
<*  hoDcft  man  of  the  four  judges,  diflemed,  and  I  am  bold  to  be  of 
**  hi$  opinioa,  and  to  fay  that  cafe  is  not  law.**  Rex  v.  WUkes^ 
Ea^,  3  G.  3.  C.  B.   t  TVUf.  Rep.  160. 

(D)  Difcharged,  or  fuperfeded. 

I.  nT  confent,  the  recognizance  may  be  difchai|;ed.     Roc  r* 
"  Earl  Firrtrst  Mich.  32  (?.  2.    Bur.  Rip.  703. 


<l5rant0«  c  f  ] 


Nofte  I  to  Co.  Lift.  384r  b.  contains  a  Adl  drfcuffitfn  of  the 
operation  of  the  word  «  Grant*  to  imply  a  warranty.  The 
legal  impdrt  of  this  term  appeats',  in  conveyantts  in'  fee 
Cmple,  te  have  changed  with  the  alteration  mad^e^  in  the 
iclatiTe  firuations  of  grantor  and  mntee  by  the  ftatute  of 
J^aa  Empiares;  but  it  may  be  oMerVed^  as  to  \Xt  etymon» 
that  it  is  merely  a  contra£Uoa  of  the  rcrb  ^^  gaaruntiri*  to 
warrant. 


\ 


1 6  (Brant0. 

i4Vinjr^.    ^R,  a)  Grants  made  good  in  Equity^  though  not 

flridly  good  in  Law. 

I.  rrENDERSONy  the  plaintiff,  being  aflignce  of  a  Icafe  of  a 
'*'  '^  public  houfpy  without  any  covtnant  reftridlive  of  aliena- 
tion without  licence,  agreed  for  the  grant  of  a  leafe  of  the  famcy 
with  proper  and  ufual  covenants.  A  covenant  not  to  affign 
without  licence  doe$  not  come  within  a  contraft  to  grant  a  leafe 
with  common  and  ufual  covenants.  Jan»  i)^2>  Henderfinv*  Hoj^ 
3  Bro.  632. 

2.  Grants  are  to  be  taken  as  (Irongly  in  favour  of  the  objeds 
and  againft  thegrantor»  as  fair  inference  will  allow.  Feb.  1796. 
Swann  v.  FoHnerau^  3  Vef.jun.  48. 

3.  When  a  bill  is  filed  for  an  acco^int  of  tithes  againfl  one  who 
had  a  leafe  of  his  own,  and  the  other  tithes  in  the  pariQi,  and  the 
whole  queftion  in  the  caufe  turns  on  the  validity  of  the  leafe,  and 
of  the  notice  given  to  determine  it,  equity  will  not  proceed  till 
thofe  points  are  fettled  at  law.  Hil.  34  G.  3.  Bou/ber  v.  Mor^ 
gan,  3  ji>jfir.  404. 

Vide  Faits.     (T.a) 

>4Vin.  160.    [S*  a)  Relief  in  Equity,   in  rcfped  of  the  Cb«- 

Jideration. 

I.  'T^HE  court  will  not  fet  afide  an  agreement  for  an  annuity, 
*'    though  the  annuity  was  fold  too  cheap,  if  there  is  no  im- 
poCtion.  1743.  Floyer  v.  Sir  Brownlow  Sherrard^  Amb.  18. 

2.  A  conveyance,  for  canfideration,  not  to  be  fet  up  as  a  gift,  and 
where  it  was  for  zJiSitious  confideration  inferted  by  the  grantor 
himfelf  though  found  to  be  a  gift  by  a  jury,  it  was  fet  afide  in 
equity.     July  9th,  1755.     Brtdgmanv.  Green^  1  Fef.  627. 

3.  Grant  of  a  reverfionary  rent  charge  after  the  death  of  plain- 
tiflPs  father,  who  was  old  and  infirm,  upon  unreafonable  terms  fet 
afide,  but  to  remain  as  a  fecurity  for  the  money  really  advanced, 
and  cods  to  be  paid  as  in  redeeming  a  mortgage.  18  6.  3.  1778. 
Gwynne  v.  Heaton  and  9thirs^  I  Bro.  I. 

4*  A  deed  entered  into  by  parties  apprized  of  their  rights,  in 
order  to  put  an  end  to  a  fuit,  although  upon  i$mdequate  confidera- 
tions,  (hall  not  be  fet  afide.  Mict.  19  G.  3.  1778.  Stephens  y. 
Lerd  Vifcount  Bateman,  i  Bro,  %2. 

5*  Leafes  for  lives  obtained  by  agents  of  a  deceafed  perfon 
having  been  of  weak  intelleAs,  and  upon  inadequate  confidera- 
tioBS,  fet  afide.     July  1783,  Gartfide  v.  IJbemvooa^  iBro.  558. 

6.  Bill  to  fet  afide  an  agreement  for  an  annuity  (which  had 
been  paid)  during  the  uncle's  life  time,  in  confideration  of  a  fum 
payable  at  bis  deaths  fans  ijfue^  difinifled.  HU.  lySd.  Henley  v. 
AffoM^  2  Bro.  l^. 

7.  An 


7.  Ap  annuity  purchafed  {ox  four  years  pur ch^t^  on  a  life  of  30, 
fabjcd  (lightly  to  the  gout,  fct  afide  for  ifudequacy  of  coufidcra-^ 
tioo.     Eafl^  ^1^1  •     Healhcote  v.  Paignon^  2  Bro.  1 67. 

8.  A  irujlee  for  the  falc  of  cftatcs,  for  payment  of  debts,  pur- 
chafrd  them  himfclf  by  taking  advantage  of  the  confidence  repofed 
ill  Jiim,  and,  previous  to  the  completion  of  the  contract,  fold  them 
at  a  isgi/y  aJvancfJ  price ;  he  was  decreed  a  truftee  for  the  fums 
produced  by  the  fecond  Me,  for  the  original  vendor,  nth  Z)/- 
^emier  1 788.     Fox  v.  Maclrtth^  a  Bro.  400. 

For  more  of  this  title,  fee  Supplement,  tit.  CovenanU,  Dtedsi 
tVttSf  and  Warrants. 
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(N.  3)  Who  may  be  appointed  Guardian,    and   by  uvmii». 
whom,  and  what  (hall  be  faid  an  Appointment 
within  the  12  Car.  2.  c.  24*  - 

1*   A   Preibyterian,  who  had  three  infant  daughtew  bred  up  tliat 

^  viray,  and  had  three  brothers  pre^yterians,  makes  his  will 
and  appoints  his  brothers  and  a  clergyman  of  the  church  of 
fA^/s/r^/ guardians  to  the  three  infant  daughters,  and  dies,  having 
fent  his  cldeft  daughter  to  his  next  brother ;  the  clergyman  gtts 
the  two  other  daughters  into  his  cuRody,  and  places  them  at  a 
boarding-fchool  where  they  are  bred  according  to  the  church  of  , 

England  i  and  brought  his  bill  to  have  the  eldeft  daughter  placed 
out  with  her  two  fifters.  The  teftator's  three  brothers  brought  their 
bill  to  have  the  two  daughters,  delivered  to  them,  offering  parol 
ruidencf  that  the  ttftator  dire£\ed  and  intended  to  have  his  chil- 
dien  brought  up  prefbyterians ;  but  the  court  declared  that  no 
proof  ought  to  be  admitted  in  the  cafe  of  the  devife  of  a  guardian- 
(hip,  any  more  than  in  cafe  of  a  devife  of  land.  Trin.  1730. 
SrorJU  V.  S/orii,  3  P.  ^T.  51. 

a.  The  mother's  appointment  of  a  guardian  to  her  fon  by  wiU 
is  void,  the  (latute  confining  the  power  of  appointment  of  a  tef* 
tamentary  guardian  to  tlie  father  only.  Junf  18,  I747«  Ex  parti 
Edwards^  3  Ath.  519.  • 

3.  A  dire£lion  in  a  will,  that  the  wife  (hould  have  the  educa- 
tion of  the  children,  may  amount  to  a  guardian  (hip.  Per  Hard* 
vncki^  Cbanallor^  March  1747-8.    Mendes  v.  Mendes^  l  Vef.  yx. 

4*  On  a  devife  of  a  guardianfliip,  the  court  ^  admitted  pariA 
evidence  to  {hew  the  bthei*s  intention  as  to  the  education  of  hit 
children*    JHovmhir  1750.    Anun.  2  Vef.  57. 

Vol.  V«  C  5*  a  grand- 
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5*  A  grandfather  cannot  appoint  guardians  of  his  grandfon,  hut 
he  may  give  his  eftate  on  what  condition  he  pleafes^  and  the 
father  fubmitting  is  bound  by  it.  3d  April  1756.  Blaie  r*. 
Lffgbf  jimb.  306. 

6.  There  is  no  decided  cafe  that  guardiat7S  can  be  appointed  for 
a  child  (by  a  ftranger)|  during  the  life  of  the  parent ;  but  tho 
court  will  take  care  that  the  child  (hall  be  educated  according  to 
his  eipefiations.  1789*  Pov;el  v»  Cleaver^  2  Bro.  4^9.  Ex  parte 
Warmr^  /^  Bra.  |02.  o.  P. 

uvm. f 7s.  (N,  j)  What  the  Infant  may  do  yvithout  a  Guardian. 

I.    A  N  infant   may  bind   himfelf  in  this  court  by  a  marriage 
'^■^  contra£^»   cfpeeialiy  if  the    wife   accepts  pin*money^  or 

after  the  huiband's  death  accepts  her  jointure  undtr  that  contradi. 

Smith  V.  Lo%Oi  f  jith,  489.     Ji^f*^  1 739* 

%.  If  an  infant,  who  contraded  a  debt  during  his  qiinorityi 

confirn;)s  it  after  he  comes  of  age,  it  will  bind  him,  though  it  was 

voidable  at  his  eledion^     Smith  v.  French^  2  Ati.  245.     February 

174'- 

^   3.  Where  an  agreement  appears  upon  the  face  of  it  to  b^  pre- 

*      judicial  to  an   infant,  it  is  void  \  but  if  for  his  advantage,  thea 

voidable  onlv.     Harvey  v.  AJbiey^  3  Atb,  6 10*  March  I748r 

4*  An  infant  may  execute  a  power,  where  he  is  a  mere  inftru* 

menronly.     Hearles,  Greenbank,  3  Ath.  710.     May  1749^ 

5.  He  may  prefentto  a  church  ;  and,  as  it  isfaidf  be  may  de- 
clare the  ufes  of  a  fine  or  recovery,  where  he  fiiflPers  it  without  a 
privy  feal ;  and  the  ufe  is  good,  and  the  fine  and  recovery  dial} 
ftand.     Ibid. 

6.  But  an  infant  cannot  difpofe  of  his  real  eftatCt     Ibid*  712. 

14VID.175.  (N,  6)  jijjigned  or  appointed   by  the  Court  i  who 

may  be,  and  in  what  Cafes. 

I.  TT7HERE  a  father,  by  his  will,  names  guardians  to  hi% 
^^    natural  children,  the  court  will  appoint  them  gruardians, 
without  reference  to  the  mafter.    April  28,  1789-     Ward  v.  £/• 
PW,  2  5fi^.  583. 

2.  The  court  refufed  to  appoint  a  partnerfliip  guardians.  1799* 
De  Mazar  v.  Pybus^  4  Fe/,juft.'64g. 

hviii.17?*  (N.  7)  Afligned  or  admitted  j  how. 

I.  pER  Lord  Hardwichf  TIi€re  may  be  an  application  tp  the 

^   court  in  the  cafe  of  a  guardianfbip  of  children^  though  there 

fie  no  caiife  depending,  and  a  te/tawentary  guardianjhip  is  not 

^igoable.    Micb.\'\xi.    Milli/b ^ . Dt Cojla^    3^/1. 14. 
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2.  A  guardian  may  be  appointed,  though  no  caufe  depending. 
Nfwmber  1754.     Ex  parte  Birchell^  3  M.  813. 

)•  Petition  that  a  guardian  may  be  alTi^^ned,  unlefs  to  carry  on 
a  fuit  or  protc£l  an  intere(l»  mud  be  purfuant  ^o  the  iUtute*  1 783. 
Ex  parte  Bee  her 9  I  Br§.  556* 

(0)  Guardian  in  Socage  ^  who  (hall  be  Guardian.    ^4^'"  '77- 

A  N  infant,  where  there  is  qo  teftamentary  guardian  or  mother, 
**"  li^ivtng  focige  land,  may  chufe  a  guardian  at  12  if  a  female^ 
4<  14  if  a  male.     July  175K     Anon.  %  ^ef.  374. 

(O.  2)  Guardian  removed.  i4Vin  179. 

I.  A   Guardian^ip  pf  an  infant,  notwithflanding  he  marries, 
^*     docs  not  determine  till  ai.     Mendes  v.  Mendes^  3  Ath* 
615.     March  1747. 

2.  Two  young  ladies  petitioned  to  be  taken  out  of  the  cuflody 
of  their  mother,  who  had  been  appointed  guardian  of  rhem  by  the 
court,  upon  affidavits  of  her  putting  them  to  feparatc  fc^ools,  ^ind 
endeavouring  to  marry  the  younger  to  one  Sparry,  A  Frenrkman 
of  the  name  of  ^an^  whofe  father  had  the  care  of  the  two  in- 
fants at  parisj  married  the  elded  when  (he  was  1 1  years  of  age 
only ;  he  petitioned  for  a  decree  of  cohabitation,  and  to  have  fome 
of  her  money  paid  him.  And  the  mother  petitioned  for  a  rei.m-* 
burfement  of  her  expences  in  bringing  them  over.  The  court  re- 
fttfed  to  remove  th.e  guardian,  but  made  orders  reg^Iatin^  her 
coadu£l,  and  placed  the  infants  in  the  care  of  another  perfon, 
and  allowed  the  mother  a  liberal  ooaintenance  to  reiniburfe  her 
the  expences  which  fte  cjaimed ;  and  refufed  the  petition  of 
^^  entirely.     Nov»  1748.    Moach  v.  Garvan,  i  f^ef,  158. 

3.  A  guardian  will  not  be  appointed  after  marriage,  nor  di& 
charged  becaufe  of  a  marriage.  ^  Ibid. 

4.  On  the  application  of  an.  infant,  and  by  confetit  of  his  rcf 
latiotts  and  the  guardians,  other  perfons  wer<e  appointed  to  have 
the  care  of  bim  till  further  order.  And  the  court  faid,  that  though 
it  was  reafonable  to  do  fo  in  this  oaf«*,  yet  in  general  it  ou^ht  not 
to  be  done  ;  and  if  guardians  bad  taken  the  truft  upon  themfclves, 
the  court  in  general  would  compel  theoa  to  aifi.  May  1752; 
Spencer  v.  Ear/  ef  Chejierfitldy  Ami.  1 4(Sf . 

(P*  a)  Guardian  in  Socage  removei.  ^♦yin.iso. 

r^  (O.  %) 


«* 


2Q  (S^uatDtan  anU  WiatH. 


i4Viii.i8i.  (P,  2)  Power  of  the  Guardian  gver  the  Eftate  of  the 

infant. 

1.   A   Guardian  cannot  change  the  nature  of  thee(late«  by  turn« 
^^     ing  money  into  land,  nor  a  leafe  for  years  into  a  free- 
hold.    Hil.  1730.     ITittrr  V.  ITitter,  3  P.  m  lOo* 

2.  A.^  who  had  a  biOiop's  leafe  to  her  and  her  heirs  during 
three  lives,  devifes  the  fame  to  her  daughtcri  an  infant,  and  directs 
^he  guardians  and  truftees  to  mnke  purchafcs  for  the  infant's  bene* 
ftt.  The  guardian,  upon  the  dcceafc  of  one  of  the  three  lives, 
took  a  new  leafe  for  three  nevv  livrs.  The  infant  dies,  the  leafe 
fliall  go  to  the  heirs  ex  parte  p^itemd :  for  tlie  new  Icufe  is  to  be 
conCdered  as  a qew  acquifitiony  und  to  vcfl  in  the  infantas  a  pur« 
chafe.  The  reafoa  why  an  infant's  perfonal  citate  turned  into 
real  is  fttll  conGdered  as  perfonal  is  on  account  of  the  difFtrent 
ages  at  which  an  infant  can  difpofe  of  his«  perfonal  and  his  real« 
and  not  in  favour  of  one  reprefentative  more  than  another.  July 
17^9.     Pierfon  v.  Shore^   x  Ati,  4^0.  - 

3.  The  zik  of  a  guardian,  where  a  reaJonahU  one,  will  bind  the 
infant,  and  will  have  the  fame  confeqiiencea  as  if  done  at  full  age, 
otherwife  if  wantonly  done  by  the  guardian  without  any  real 
benefit  to  the  infant,     Ih'td* 

4.  Richard  Lloyi  devifed  fome  land  and  houfes  built  thereon 
to  his  fix  children ;  the  mother  a£ltng  as  guardian  to  the  children, 
who  were  all  infants,  demifed  the  premifes  for  41  years;  the 
cMeft  fon  joined  in  the  leafe,  and  covenanted  that  the  reft  of  the 
children,  when  of  age,  Ihould  confirm  it.  They  all  attained  2  if 
and  accepted  the  rent  for  above  )  o  years  after  the  youngeft  came 
of  age.  The  court  eftabliflied  the  leafe  for  the  refiduc  of  the 
term.     Smithy.  Lo^v^  i  Atk>  489.     Jum  1739. 

5.  Where  a  perfon  of  age  when  he  makes  a  leafe,  and  has 
nothing  in  the  premifes,  but  they  afterwards  defcend  to  him,  the 

,  leafe  (hall  enure  by  way  of  cftoppel,  othexwiic  if  he  were  an 
infant*    Ibid. 

6.  Where  there  is  an  application  to  the  court  to  lay  out  part 
of  an  infant's  perfonal  eftate  in  land,  if  he  dies,  or  does  not  approve 
when  of  age,  the  property  will  not  alter.  Serge/on  v.  Sealey^ 
2  Atk.  413.     Ocfober  1742. 

n.  Where  an  infant  is  under  guardianOiip,  his  real  eftate  ought 
to  be  taken  care  of,  and  applied  according  to  the  nature  of  it ; 
and  the  court  will  take  care  it  (hall  be  fo,  and  will  not  fuffer  his 
real  property  to  be  changed  into  perfonal  dui^ing  his  infancy,  or 
his  perfonal  into  real ;  in  order  that  the  perfons,  v^ho  are  to  come 
into  fucce(rion,  may  find  the  property  in  the  fame  ftate,  and  with* 
out  being  altered  by  thofe  who  had  na  power  to  alter  it.  May  1 750* 
Rock  V.  Worth ,  i  Vef.  461. 
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(P.  4)  Power  as  to  the  Perfon  of  the  Infant ;  and  in  ^♦V'"  «^i* 
what  Cafes  the  Court  will  deliver  the  Infant  to  the 
proper  Guardians  \   and   how  far   rellraiaed   by 
Chancery. 

|.  A  'Rich  uncle  takes  his  niece  into  his  houCe,  maintains  her 
therci  and  die^,  having  left  her  iO|00oA;  the  executor 
continues  to  keep  the  niece  in  the  houfe,  where  he  and  the  teftator 
Itved.  The  father  of  the  child  petitions*  that  (he  may  be  delivered 
to  him*     The  child  (of  the  age  of  13)  appears  in  court,  and  being  Qasre  wke" 
examined,  denies  that  fhe  is  under  any  reftraint.     The  court  of  ^'"'S*^'' 
opinion   that  the   gu^rdianfhlp  of  the  child  does  by  the  law  of  7/^J^^^ 
nature  belong  to  tlie  father,  hut  that  the  right  thereto  is  not  to  be  ^,  wnitptkt 
determined  with'Ut  a  bill;  that  the  father  may  take  his  child,  but  ^f^^'^ 
not  by  force,  nor  in  her  going  to  or  returning  from  court ;  and  f^ig^  ^^wtf 
tb^t  the  father  at  all  reafon  ible  times  may  have  accefs  to  the  child,  thtt^ardt 

f>)ep»i%6o  amA  hibeu  CArpu«»  {nvbkh  lafi  ^jutially  Jeemt  esUmlaffd  only  fir  tbt  liberty  tf  tbe  fmhjtff\)  If 
the  p€fiie$  b  9*ffki  mp  ike'ttm  tvUi  Mfmaint  thi  court ^  that  tbfy  #'r  wstr  no  fofti^  tht  tcurf  wii  let  tbem 
r9  t^ck  tn  the  fUtcei  from  tuhince  tkey  came ;  or  ij  thty  s^itt  to  bt  under  reftra  vr,  ^Uiii/er  tbem  «r  liberty g 
Iw  mr  dfRver  them  f  tbt  cu/iody  ofiin^her^  nor  in  a  p*bCeei^ing  tf  ttat  rmturCf  dtterndne  private  rights 
M  m  rif^hr  if  g¥ar^ta»-frip  rvidently  is  \  for  tben  tbe  parties  tvt'uU  be  c'r.etnJed  ft'm  any  af>f€ai  or  itvrtt  of 
errw  ikertom,  Poffihly  in  an  affion  dc  ejeAtune  ciidofllae  the  ^*ry  riglu  ef  gnardtarfip  might  properly  come 
iafm^iom,     Hex  v  Smitbl  B.  Jt.  Thn   y  &  %  Co.  a.  in  nous. 

2.  Children  have  a  natural  right  to  the  care  of  their  mother ; 
and  Lord  ///#n/t(/'Vi/ ordered  the  grandfathfr,  who  was  a  defendant 
in  the  caufe,  t'»  deliver  them  up  to  the  mother,  who  was  the  plain- 
tiff's wife.     Muh.  1737.     Melli/b  v.  De  Cofia,  2  Alk.  15. 

3*  A  guardianfhip  ot  an  infant,  notwithltanding  he  marries, 
docs  not  determine  till  his  age  of  2k  March  1747<  Mtndis 
T.  Mendes^  '^  Atk,6\^. 

4.  Application  to  compel  a  ward  to  return  to  fchool*  The 
court  faid  that  the  guardian  is  the  proper  judge  at  what  fchool  to 
place  his  ward ;  and  the  court  will  not  induli^p  the  infant  in  being 
pot  to  a  private  tutor,  or  going  to  another  fchool ;  and  if  he  re« 
fufe  to  go,  will  take  a  proper  coi^rfe  to  compel  him.  As  where 
a  young  man,  having  been  plactrd  at  the  univerfity,  abfented  him- 
felf  and  refufed  to  return,  Lord  Maccksfield  fent  him  back  in  the 
cuftody  of  his  own  tipftaff.  July  31,  1749*  Hall  v.  Hall^ 
3  Atk.  721. 

5*  llie  goardianfhtp  of  daughters  determines  by  marriage,  but 
not  that  of  the  fons.  March  1747-8.  Mendts  v.  Mendes^  i  VeJ, 
91.  l6o. 

6.  On  a  qaeftion  with  whom  a  female  infant  of  17  years  of 
age  (hould  rifidt^  the  court  paid  fome  attention  to  her  inclination, 
the  teftamentary  guardian  having  renounced,  though  the  Chrnceli. 
\ot,iAndHardwicki^  faid  he  (hould  have  laid  no  weight  00  the  defire 
of  a  fchoiar.     An  infant^  where  there  is  no  teftamentary  guar- 
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dun  or  mother,  having  focage  land,  may  chufe  a  guardian  it  if 
if  a  female,  at  14  if  a  male,  and  it  is  frequently  done  upon  the 
circuit.     Jtily^li  iTS^"     Artotu  ^  Vef.  ^^i^, 

'J.  Upon  petition  by  a  father,  who  hasi  been  lately  conTerted  to 
the  protcilant  religion,  to  have  the  guarciiarfOiip  of  his  fon,  whtcK 
by  his  cbr.fent  had  been  repofcd  in  another  perfon,  upon  atten- 
dance bf  A\  parties  before  the  mailer  in  a  caufe  inllituted  by  the 
father  and  the  fon  to  edablifli  the  will  of  the  grandfather,  by 
which  he  had  drL^ifed  the  guardianihip  to  ftrangers,  who  refuied 
to  zSt :  The  court  f^id^  that  there  was  no  la^  to  take  a  guar- 
dianfhip  from  papifts  ;  but  the  court  could  refufe  to  appoint  them. 
Whereupon  Sir  Cotdfll  Firebrna  and  Sir  Ribert  Ladbroke^  by  con- 
'  lent,  were  appointed  guardians,  and  the  infant,  whofe  relations 
were  papifts,  was  put  to  Harl^o^  fchool ;  and  it  was  ordered  that 
hone  but  protcAants  (hould  have  accefs  to  him  ;  but  the  mother^ 
who  was  a  papift,  wag  to  fee,  and  correspond  with  him  under  re- 
ftri£lions.     3d  jlpril^  iTS^*     ^taki  v.  Lltigb^  Aihb,  308. 

^4ViH. iS6.  (0^3)  Allowances.  What  Allowances  he  fhall  have^ 

I.  ^HE  allowance  to  be  made  for  maintenance  to  a  guardlad 
^  mud  have  regard  to  what  the  infant  then  had,  and  not  td 
What  may  fall  in  afterwards,  and  till  the  contingency  happens, 
(hall  not  exceed  the  income  of  his  original  portion.  TH/i.  1735* 
Chaplin  V.  Chaplin^  3  P.  Wms,  368. 

2.  The  court,  upon  ex  parte  applications)  may  allow  mainten« 
ancc  for  infants,  where  no  caufe  is  depending;  It  is  at  the  peril 
.of  the  guardian  in  focage  what  he  applies  for  maintenance ;  and 
the  court  faid^  the  convenience  in  thefe  applications  is,  the  induce- 
ment to  perfons  of  worth  to  accept  of  the  guardianfliip,  in  which 
cafe  they  have  the  fan£lion  of  the  court  for  every  thing  they  do  on 
account  of  maintenance.    June  1742*    Ex  parte  Whitjield^  2  Ath» 

315- 

3.  There  being  a  borrowing  and  lending  in  the  cafe  of  a  mort-* 

^age,  the  reai  eftate  is  confidered  only  as  a  pledge,  and  the  per*- 
fonal  liable  in  the  firft  place  \  but  this  rule  bas  never  been  carried 
fo  far  as  to  extend  it  to  a  proviGon  in  a  fettlemetit  charged  on  real 
eftates  for  maintenance  for  a  child  during  her  minority,  N^vem^ 
bet  1 744.     Lanoj  v.  Dake  and  Duchefs  (f  Athol^  2  Atk,  4'44. 

4.  In  the  cafe  of  an  eider  brother,  the  court  will  direA  tht 
.    mailer  to  make  a  larger  provinon  for  him$  that  he  may  be  able»  as 

the  head  of  the  familyi  to  maiittain  younger  brothers  and  fillers* 

ibid. 

5.  The  court  will  not  dircft  intereft  for  a  cohtiilgent  legacy, 
to  be  applied  for  the  child's  maintenance,  unlcfs  from  the  poveitj 
of  the  parent  he  is  in  danger  of  periQiing  for  want*  A  parent 
tnufl  nnair)iaia  his  child,  unlefs  totally  incapable,  or  by  having 
many  children,  borders  On  neccllity*  Jum  l^^l•  Butlers.  Fret^' 
lBM/7|  3  AlL  Do*  ^ 
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&  tn  the  cafe  of  a  child^  let  a  teftator  give  a  legacy  hoitr  he 
will,  either  at  21  or  marriage,  or  payable  at  21  or  marri^ige,  and 
the  child  has  nb  other  provifioiii  the  court  will  give  intcrtft  bj 
way  of  maintenance*  Ju^y  9>  1744*  Heath  v.  Prfry^  ^Atk. 
102.  716. 

7.  Where  maintenance  i$  allowedi  it  is  always  paid  to  th^ 
father  out  of  the  child's  eftate ;  and  there  is  no  indnnce  of  its 
beini;  deducted  out  of  a  legacy  left  by  a  father  to  the  child.  Trin. 
itG,  2.   Jefftriei  v.  Jefferies^   3  Atk.  1 23. 

6.  A  grandfather  is  not  bound  to  maintain  a  grandchild.  Roomi 
y.  RjQome^  3  Ali.  i8f. 

9.  Upon  an  application  for  maintenance  for  an  elded  foOj  the 
court  will  m^ike  him  a  liberal  allowance  to  enable  him  to  main- 
Cain  his  brothers  and  (iders.     May  I747»    Petre  v.  Pittey  3  Atk. 

10.  A  father  by  will  appoints  his  wife  guardian  of  his  eldeft 
fon  till  %.i  ;  a  petition  on  the  mother's  behalf  to  confirm  her 
guardian,  ahd  to  be  juftified  in  what  die  diould  expend  for  main* 
tcnance.  No  in  dance  where  there  is  a  tejtamentary  guardian  of 
the  court's  confirming  it  in  this  futnmary  way,  or  fending  it  to  a 
m4der  to  afcertain  the  allowance  for  the  infant's  maintenance  i  a 
bill  is  neceflary  for  this  purpofe^  June  I747.  Ex  parte  Richardf^ 
3-AI.  518. 

I  !•  A  guardian,  before  he  had  pafled  hif^  accounts,  bfought  atl 
a&ion  agaibft  an  infant  for  board ;  the  court  continued  the  in* 
junAion,  which  was  prayed  by  the  infant's  bill^  till  the  bearings 
and  faid,  in  taking  the  accouift,  the  court  Would  allow  the  guar- 
dian aceordwg  to  the  maintenance  allotted  to  the  infant ^  to  which  thfS 
jury  would  have  no  regard.     March  1 747.     Anon.  3  Ail.  618. 

J  2.  Where  legacies  are  givcui  payable  at  a  certain  time,  thef 
carry  no  intered,  for,  till  the  day  of  payment  comes,  it  is  nojt  de* 
mandable  ;  but  if  given  to  a  child,  the  court  will  allow  it  by  way 
of  maintenance.     May  1749*     Hearle  v.  Greenbani^^  Atk,  6{)$. 

13.  Where  it  appears  that  a  guardian  or  a  father  it  in  didreffed 
circumfliaces,  the  court  will  make  a  liberal  allowance  to  iiifanta* 
A/irv.  1748.     Mooch  v.  Garvan,  i  Fef.  l6o. 

14.  IVftator,  by  his  wUlf  gave  maintenance  to  his  fecond  foa 
out  of  his  real  edate ;  he  afterwards  gives  large  legacies  to  his 
younger  children,  with  maintenances  out  of  the  intered,  the  fecond 
(bo  is  tntitled  to  both.     178a*     C/ive  v.  fTal/b,  i  Broi  146. 

15.  Motion  for  an  increafe  of  allowance  to  an  eldeft  fon^and 
torzjpecial  direAion  to  the  mader  to  confider  the  birth  of  a  poft* 
humous  fon  \  but  the  latter  part  of  the  motion  was  refufed.  1782* 
Byrnet  T.  Burnet^  i  Bro.  1 79. 

16.  A  fecond  hud)and  is  not  bound  to  malntaiki  the  children  of 
the  firft,  but  (hall  have  an  allowance  from  the  income  of  their  for* 
tones.     1733*     BiUstigstey  y.  Critchet^  i  Bra.  268* 

17.  Maintenance  not  allowed  by  the  court,  where  the  parent. 
if  of  afaiiitf  to  mauuin  his  children^  although  directed  by  the 
will  i  and  where  he  is  reported  not  of  abilityi  the  fums  allowed 
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(hlH  be  only  from  the  time  of  the  report,  not  of  the  deeree.  1784. 

Hughes  ▼.  HughiSi   l  Bro.  387. 

1 8.  No  allonirance  made  to  a  parent  for  maintenance  of  the 
child  for  time  paft.     July  1787.     Hill  v.  Cinprnan,  1  Bro.  23  f* 

19.  On  very  particular  circumftances  the  court  will  give  mam« 
tenance  for  the  time  previous  to  the  report*  1796.  Andrews  v. 
Partington^  3  Bre.  60. 

20.  The  court  will  grant  maintenance,  though  no  caufe  in 
couft.     1790.     Ex  parte  Rint^ '^  B^o,  Zo. 

21.  A  guardian  may  be  appointed  and  maintenance  allowed 
without  futt  upon  petition,  and  the  cofls  allowed  htm  in  his  ac^ 
Counts.  Alarcb  1 792.  Ex  parte  Slater^  3  Bro.  500,  and  the  Cafes 
there  cited* 

22.  No  maintenance  allowed  where  the  parent  is  of  ability  to 
maintain  his  child.      1792*     Puhfond  \.  Hunter^  3  Bro.  41 J^ 

23.  Where  there  was  no  gift  of  the  intered  to  legatees,  and  the 
teftator  has  directed  the  money  to  l|t:  remitted  in  a  w;i^  that  he 
knew  made  intfrefly  there  is  a  very  fiood  ground  fov  contending 
that  they  being  infants  are  entitled  to  maintenance  only.  179^* 
De  4doZanv.  Pybus^  4  ^ej  jun*  648. 

% 
« 

'i^ilJ^"  (0:^4)  Guardian  charged  or  favoured* 

VidM  (C.  a) 

t4Via.toi.  (B^  a.  4)  Anions.     Proceedings  in  Aflions  or  Suits 

by  or  af3;ain(l  Infants  fuiog  or  defending  by  Guar« 
dian^  \^c. 

0%ert  t  de*  u  aV  infant's  anfwer  cannot  be  given  in  evidence  againft  him, 
fimlantpmtt  r\  bccauffc  It  IS  not  thc  Infant^s  anfwer  but  the  £uardiiin*8t 
fam^  •"^  *^c  guardian  is  fworn  and  not  the  infant.  HU.  1733.  WrU* 
^MjAi  hf     tejley  V.  Stndi/b^  3  P.  Wms.  237. 

«»A«  ivtfi  iMT  Ttptf  *  IT,  \m  /atk  eafi  it  ftmx  the  gnfukr  witft  it  taken  tt  ie  frs#,  h  re/^  tie  itfmia^t 
Jer  m>mmt  efs  r/f/itrntMip  ii  4t^i^«d  •/ »m  effertmmity  rf neamnitii  mntn^  tefnve  bk  0mfw*rf  mi  kt 
%9gkt  mt  te/ffferfitjueb  emiffm  efikt  pUitnif^^n  noiit,     Sed  fitegru 

2.  A  perfon  who  married  a  ward  of  the  court  clandeflinely  wtf 
reftrained  from  proceeding  in  the  ecclefiiftical  court  oi\  an  ex- 
communication againft  the  infant  or  bis  guardian.  Dec•l^i^• 
Hill  V.  Turner t  l  Atk.  517. 

3.  Though  a  ward  of  the  court  be  married  with  the  confent  of 
friends,  there  muft  be  application  in  Chancery  for  increafe  ef 
maintenance^  and  not  in  the  ecclefiaftical  court.     Uid. 

4.  Where  a  mother  fecrctes  her  childreo.  who  are  infants,  fer** 
Tice  of  the  fubpoena  ttpon  her  is  fufficient,  as  (he  is  the  natural 
guardian  of  her  childfen.  Nvv.  1744.  Smith  r«  i^arfiallp 
%AtLi^ 
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J.  If  an  infant  plaintiff  does  not  reply  to  the  anfweTi  he  is  not 
aflrdecf  b?  it,  as  he  cannot  admit  any  thing.  Juij  1742.  Ligard 
r.  Stffield^  2  jfti.  377* 

6.  it  was  doubted  by  Lord  HarJwiriff  Chancellory  whether  an 
infant,  before  he  comes  of  age,  can  put  in  a  new  anfwer.  jBm- 
naw.  Lee^  ^Ati  487.     Dee.  1742* 

7.  But  afterwards  he  may,  and  m^t  a  new  defence.  March 
1743.     Ex  parti  Bettfutf  2  Jlti.  531. 

8.  Where  an  infant  brings  a  bill  for  land,  and  tp  have  an  ac- 
count of  the  mefne  profits,  the  court  may  t\e€k  him  to  proceed  at 
faw,  and  retain  the  biH  for  the  mefne  profits.  Jpril  1744*  Dor^ 
mtr  f.  Fortefcuf^  3  Atk.  130. 

9.  Where  a  guardian  has  been  guilty  of  ill  praftices  in  the 
pro&cution  of  a  fuit  to  obtain  a  vrrdifb,  though  it  was  not  the 
ad  of  the  infant  himfcif,  yet  the  ill  pra£lice  may  be  given  in  en- 
dcnce.     yuiy  1 747*     Caverfy  v.  Dudlty^  3  AtL  544. 

10*  An  infant  plaintiff  is  bound  by  a  decree.  March  1747* 
Gregtry  v.  Mokfworth^  3  Aik.  626. 

1 1.  An  infant,  aftt;r  being  of  age,  is  not  allowed  by  a  new  bill 
to  difpiite  any  thing  that  was  done  during  his  minority  about 
maintenance.     March  1 747.    Gregory  v.  Molcfnvortb^  3  Atk.  62 7« 

t2.  Mo%iey  in  the  funds  belonging  to  wards  of  the  court,  can* 
not  be  transferred  into  the  name  of  the  Accountant-General  to  the 
aedit  of  the  caufe,  until  the  account  is  taken  before  a  Mailer,  and 
}m  report  nuade.     Hil.  1779.     Bencrofi  ▼•  Ricb^  1  Bro.  56. 

13.  An  infant  ought  to  fue  by  his  next  friend,  and  not  to  ftaf* 
till  he  conned  of  age.  Jum  1790.  Blah  t.  Buniury^  i  Yq. 
jun.  194. 

14;  Infancy  in  the  defendant  is  no  excufe  for  the  plaintiff's  dei* 
by.     1792.     2  Vifjun.  12. 

15.  An  infant  may  be  foreclofed.  A  decree  may  be  had  againft 
him.  He  can  do  nothing  but  (hew  error.  Bilbop  of  Wiachefiar 
?.  Bccumr^  3  Vcf.iun.  317.     1 797. 

1$.  Copyhold  lands  were  mortgaged  iu  fee  by  leafe  andre- 
lealie  as  freehod ;  the  cuftomary  heir  is  bound  by  a  coTcnanC  for 
further  afliinince ;  but  during  the  infancy  the  court  refuied  to 
foredofe,  and  would  go  no  further  than  direA  the  accounts  and 
diat  in  default  of  payment  the  plaintiff  ihould  be  let  into  poffeC* 
fion,  and  hold  and  enjoy,  till  the  heir  (hould  attain  twenty-one^ 
at  which  time  he  (hould  furrender,  and  a  day  was  given  to  (hew 
Ciuie  againft  the  decree.     Spender  t.  Boyt^  4  Vrf.jun.  370.    . 

17.  A  motion  for  leave  to  anfwer  by  guardian  muft  name 
the  guardian*    Bretffington  v*  Braf^ngton^  2  Anfir.  369.    Mich^ 

34  C.  a. 
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i4ViiMiw.  (C.  a)  Retrained  and  puniflied  in  Equity. 

I*  11C7HERE  any  perfon  enters  upon  an  infantas  eftate,  and  coh« 
^^  tinues  the  poflei&on,  this  conn  confiders  him  as  a  guaN 
dsan,  and  will  decree  an  account }  and  to  be  carried  on  after  the 
infancy  is  determined^  unlefs  the  infant,  after  being  of  age^ 
Waived  fuch  account;  HU.  1737.  Mctgans.  Morgan^  \  Aik. 
489. 

2.  But  the  court  will  not  appoint  a  receiTct  of  an  infant's  eftate 
without  bilK    Afwn.     Ibtd. 

3«  It  is  improper  for  a  guardian  to  purchafe  an  infant's  eftate 
immtdiately  upon  his  coming  of  age }  but  if  the  guardian  pay  the 
&1I  confideration»  it  is  not  voluntary,  and  cannot  be  fet  afido. 
Oldin  ▼.  Samtortiep  2  Jii.  i;.     AJicL  1737^ 

4*  Whoever  enters  on  the  eftate  of  an  infant,  entbrs  as  guar* 
dian.    jtpril  1744*     Dortmr  v.  Furiefcue^  3  AA.  144. 

5«  The  procuring  rcleafes  from  a  pcrion  immediately  after  his 
teming  of  age,  fufpicious ;  but  if  no  frauds  and  the  accounts 
fettled  at  the  time,  they  Orill  hot  be  f^t  aftde.  Stiadman  v.  PalBn]^ 
3  Aik.  424.     Ftb.  1 746. 

6.  Where  a  guardian,  on  fettling  his  accounts  as  foon  as  thf  • 
in&nt  came  of  age,  accepted  a  prcfent  from  the  infant,  the  cpurt 
fet  it  a&dct  as  dangerous.    April  1715*     Oldham  v.  Hxini^  %  Veji 

7.  The  court  may  give  extra-judicial  direftions  on  behalf  of 
infants ;  as  where  a  ftranger  complained  to  the  court  of  the  guaf  « 
4un^  and  abufe  of  the  infant's  eftate,  the  court,  upon  the  ftran* 
ger's  undertaking  to  pay  cofts,  referred  the  receiver's  accounts  to 
mt  Mafter,  to  fee  whether  the  infant  was  wronged  or  not,  July 
I752»    Earl  cfPmfrit  v.  Lord  Wind/or^  2  Vef.  4841 

i4ria.se»>  (D.  a)    Offences  by  Strangers^  with   regatd  to  tht 

Ward.   How  punijbcd^  afld  in  what  Cafe8. 

I.  Tkii ARRYING  an  infant  ward  of  the  court  is  a  cotitemptt 
^^  though  the  parties  concerned  in  fuch  marriage  had  nd 
notice  that  the  infant  was  a  ward  of  the  court ;  for  ads  of  th6 
courts  as  the  commitment  of  a  wardfliip,  and  in  a  caufe  depend- 
ing, are  to  be  taken  notice  of  by  every  one  at  his  peril.  Trin* 
r 73 1 .     UHhiri%  cafe,  3  P.  Wms.  1 1 7, 1 1 8. 


Om  mt  s  frumn  of  London,  nurrkd  a  tity  trpksnf  mid  though  k£dmt  ^fpur  tk^  it 
ksd  sny  motkt  •/  her  Uhtg  a^titj  9r^kM/if  ytt  htU  Jueh  pfrfw  was  pamfbahle  iy  the  €9mrt  •/ 
§ryhnt*     3  Lev,  3*.     i  Vtut*  178.     Rat  v.  Bmmamim    Utt  f  the  shave  esfi, 

1.  The  perfon  who  gave  away  an  infant  a  ward  of  court  at  bet 
marriage,  was  committed  :  and  it  Was  faid  per  Lprd  Hardtvich 
Ch.  that  to  make  pcrfons  liable  for  contempt  of  court,  for  being 
concerned  in  marrying  one  of  its  wards^  fuch  perfon  muft  be 

concerned 
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conceriled  in  the  original  contrivance^  and  be  appri/edof  her  t>eing 
1  ward  of  court.     More  v.  More^  2  Atk.  157*     April  1741. 

3.  A  mother  petitionedi  that  Mr.  Batry  might  be  reftrained 
from  marrying  her  daughter,  being  an  infant,  and  a  ward  of  this 
court ;  his  lordjf^ip  ordered,  as  Mr.  Barry  was  likewife  an  infant^     * 
that  his  guardian  (hould  not  permit  him  to  marry  the  young  lady  / 
without  leave  of  the  court.   March  1745-    Smith  v.  Smithy  3  Atk» 
J04. 

4.  It  is  a  contempt  to  marry  a  ward  of  the  court  without  leave, 
though  the  father  of  the  infant  be  living,  or  there  be  a  teftamen* 
tary  guardian.  The  mere  filing  a  bill  is  fufficient  to  make  an 
infant  a  ward  of  coUrt;  April  1 756.    Butler  v.  Frteman^  Amb.  301. 

5*  The  perfonal  attendance  of  a  man  who  ran  oflF  with  a  ward 
rftbe  courts  was  difpenfed  with^  he  being  in  the  army,  and  offer* 
ing  to  go  before  the  mafter  and  make  a  fettlement.  March  1763. 
Green  v.  Pritzler^  Amb,  60  2. 

6.  There  mud  be  a  reference  to  a  Mafter  for  a  proper  fettlement, 
before  a  contempt  for  marrying  a  ward  of  court  can  be  cleared  :  in 
fach  cafe,  a  fettlement  of  the  wife's  perfonJil  property  upon  huf- 
band  for  life,  then  to  wife  for  life,  then  to  children  according  to 
appointment  of  furvivor,  varied,  fo  as  to  veft  a  moiety  in  the  chil- 
dren at  her  death,  if  before  his,  but  dill  fubje£i  to  his  appoint- 
inent.     futie  1790.     Stevens  v.  Savage^  i  Fe/.jun,  154. 

7.  Hufband  committed  for  marrying  a  ward  of  court,  and  dif- 
charged  under  particular  circumftances  on  undertaking  to  make  a 
fettlement,  was  held  to  that,  and  not  permitted,  upon  her  cwfent^ 
to  receive  her  whole  fortune.  1796.  Stackpole  v.  Beaumont^ 
3  Vef.jun.  89. 

8.  A  hufband  is  entitled  to  the  income  of  his  wife*l  equitable 
ihtereft,  unlcfs  he  has  received  fome  fortune  with  her ;  ot  has 
nifbehaved,  as  by  running  away  with  a  ward  of  the  court  1798. 
Macmdaj  ylfbtiipi^  4  VeJ^jun,  15^ 

9*  Upon  a  propofal  for  a  fettlement,  under  a  commitment  for 
marrying  a  ward  of  the  court,  a  power  was  directed  to  be  in* 
ferted,  enabling  the  wife  to  fettle  the  intereft  of  a  moiety  of  her 
fortune  upon  any  future  hufband  for  life.  The  hufband,  undef- 
taking  by  his  counfel  to  execute  fuch  ff  ttlement|  was  difchargcd* 
1798.     fTirtfh  ▼.  j/mnej,  4  Vef.jun.  386. 
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Slls-  <l5tternfe?,  3txUv,  and  m  gae  of 


t»  npHE  ^/  of  Man  is  not  part  of  the  realm  of  England^  bnt  par. 
''    ccl  of  the  king's  crown  of  Eng/and^  held  us  a  feudatory 
4onnnian»  by  liege  homage  of  the  kiniitB  of  England.     Earl  of 
.  Derijr.  DukeofAthoL  T.  1751,  a  ye/i  337. 

a*  A  qiieftion^  relating  to  the  ri^ht  and  title  to  the  IJUof  Alan^ 
may  be  determined  in  England^  in  chaiKery^  the  king'a  bench,  or 
before  the  king  in  council.  Earl  of  Derbj  v.  Duh  cj  Athol.  HiL 
1748.     I  l^tf  202. 

3.  By  letters  patent  7  ^.  i.  a  grant  was  mtde  by  the  crown  of 
the  IJle  of  Mon^  and  of  ail  the  rectories  and  tithfs«  by  name,  to 
WiUiam  Earl  of  Derhj  for  lifr,  to  his  wife  for  lifci  to  their  fon 
Jamil  Lot d  Stanley  in  fee,  to  be  held  of  the  king  bjr  liege  homage, 
rendering  immediately  after  that  homage  two  falcons,  and  fo  10 
his  fttcceflbrs  every  coronation-day  two  falcons :  this  is  a  focage 
tenure,  and  {femb.)  petty  ferjeantjr.  Earl  of  Derby  y.  Duke  of 
Athd.    r.  1751.     2  Vef.  337. 

4*  By  private  a£k  of  parliament,  f  J-  u  William  Earl  of  Derby^ 
undhis  wife  for  life,  and  the  longeit  liver;  then  their  fon  Jamei^ 
anil  the  heirs  male  of  his  body ;  then  Robert  Stanley^  and  the  heirs 
male  of  his  body ;  then  the  heirs  male  of  the  body  of  barl  Wil- 
han^i  then  the  rit^ht  heirs  of  James  Lord  Stanleys  (hall  hold 
againft  the  king,  fsfc.  and  againft  the  widow  and  daughters  of 
Earl  Ariiii0i»/ (Earl  truiiamf s  elder  brother),  aU  the  IJU  tf  Man^ 
-with  the  appurtenances ;  and  neither  James^  nor  the  heirs  male  of 
his  body,  nor  Robert^  nor  the  heirs  male  of  his  body,  nor  any  of 
the  heirs  male  of  IVilliam^  (hall  have  power  to  alien  it,  but  it  Ihall 
coDtinue  as  above  limited  \  only  they  may  make  leafes,  as  tenants 
in  tail  do  in  England  by  ftat.  H*  8. 

5,  In  1666,  Charlei  Earl  of  Derby  makes  a  leafe  for  10,000 
years  of  the  redories  and  tithes  in  Man^  for  the  benefit  of  the 
poor  clergy  ;  and  by  deed,  as  collateral  (ecurity,  conveys  lands  in 
Lancaflnre^  in  truft,  to  permit  him  and  his  heirs  to  hold  faid  lands 
and  receive  the  rents,  till  interruption  in  receipt  of  the  rc£lories 
and  tithes  by  him,  or  thofe  claiming  under  him  or  bis  ancellors^ 
and  then  to  enter  and  receive* 

6*  In  173$,  James 'ivtX  oi  Derby  (heir  male  of  Janus  Lord 
Stanley^  in  the  grant  and  zQ,  mentioned)  devifes  to  Sir  Edward 
Stanley  (who,  on  his  death,  became Xarl  of  Derby^  and  his  hcits 
fbr  ever)  all  his  honours,  real  eftate^  and  bereditaments^  what- 
foevcr  ancf  wherefoeven 

7- la 
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7.  In  this  JafHes  ended  the  male  line  of  Earl  William. 

8.  The  devife  in  1735  was  7oid|  by  force  of  the  private  z(k 
of  parliament,  whereupon  the  Jfle  of  Matt  defcended  to  James 
Duke  of  jitio/,  as  right  heir  of  yafrtri  Lord  Stan/fy  (afterwards 
Earl  of  Derby^  beheaded  at  Bclton  in  Lancafbire  in  165 1),  being  his 
great  grandfon  by  Charlotte  his  third  daughter* 

9*  The  leafe  of  the  refiories  and  tithes  was  alfo  void)  and  th€ 
truftees  were  entitled  to  the  rents  of  the  lands  in  Lattcajbire^  from 
the  time  the  tithes  were  evi£fccd  by  the  Duke  of  ^tbol.  Barl  of 
Derby  V.  Duke  of  Atbol.     T.  1751.     2  Vef^-^T. 

10.  By  ftat.  5  G.  3.  c.  20.  in  confiJeration  of  70,000/.  to  the 
Poke  and  Duchefs  of  Atbol^  the  ifiand,  cafllc,  pele^  and  lord(hip 
of  Man^  and  all  royalties,  is^c.  are  unalienable  in  his  majefty  ; 
except  the  land«property  rights,  as  lord  of  manors,  patronage  of 
bifliopric,  bV. 

11.  By  ftat,  5  G.  3.  c.  30.  bounties  on  cofh  exported  from 
Britain  or  Ireland  to  Mani^xt  difcontinued* 

la.  Stat.  5  G.  3.  c.  39.  provides againftfmuggling  with  the  IJIc 
of  M^n* 

13.  Stat.  5  G.  3.  r.  43.  permits  importation  of  feveral  con>- 
modities  of  Man^  and  grants  bouatics  on  linens  made  in  Man^  and 
exported  from  Britain. 

14.  Stat.  6  G.  3.  c.  50.  extends  the  a6^  29  Car.  a.,  relating  to 
taking  aiEdavits  in  the  country,  to  the  Ifle  of  Man  ^  and  empowers 
the  lung  to  appoint  ports  therein  for  landing  and  (hipping  goods. 

15.  Stat.  7  G-  y*  f*  45*  encourages  and  regulates  the  trade  and 
manufactures  of  Man^ 

i6.  Stat.  II  G.  3.  c.  52.  provides  for  repairing  the  harbours  in 
Man. 

17.  Stat.  I  2  G.  3.  «.  58.  is  for  encouraging  the  herring  fifliery 
of  Afan, 

18.  The  royal  court  of  Jerfey  cannot  tranfmit  a'caufe  to  the 
king  for  dilEculty,  but  muft  pxoceed  to  judgment.  Magoons  v. 
Humarefque^  2  Ld.  Roym,  1448. 

19.  By  9  G.  3.  f.  28.  y^fffy  and  Guero/ey  may  export  to 
America^  directly »  goods  ncceflary  for  the  fiOiery  ;  and  import 
noa»eoumer^ted  goods,  except  rum. 


^zix  Hooms.  ,^"51 


O  ST.  devifod  all  his  books,  pidtiires^  and  houfehold  goods  to 
^*  foch  male  perfon  when  he  (hould  attain  21,  who  (hould  then. 
be  cotided  to  the  ti aft  or  pofleffion  of  his  real  eftates  before  de- 
lifed»  and  till  then  direfted  they  (hould  be  kept  at  Dunton  Hall^ 
and  be  ufcd  in  the  mean  Umt  by  fuvh  inale  perfon  refiding  there, 

declaring 


declaring  St  to  be  his  will  and  defire  that  they  might  go  in  the 
nature  of  heir  looms  with  his  e(l;ite,  and  be  ufed  therewith,  a$ 
long  as  the  laws  of  this  realm  would  permit,  Ptcreed  by  Lord  C* 
ffardwicie  that  the  teftacr>r'8  pi£turtS|  books,  and  houfehold  goods 
Ojught  to  be  conGdered  as  heir  looms  and  to  go  along  with  his  real 
eftate,  as  far  as  by  the  rules  of  law  pr  equity  they  may,  for  the 
devife  here  is  a  difpoGtibn  only  of  the  ufe,  until  fome  perfon, 
entitled  to  the  inheritance,  (hall  come  into  poffeflion  by  attaining 
21.  Trajirdv.  Trafford^  3  Atl.  347.  Sec  Toilet's  hflw  rfExtr 
tutors^  151. 


/ 


f.Si,.  i^ereWtament* 


See  Doe  v.  Richards^  ftated  in  Syppl.  tit.  Devife^  (  S.  a)^ 
ante. 


Hr^f9^  i^ertott 


i»vih.  %9^      (A,  4)  Payable.     la  what  Cafes.    By  Cuftom* 

A  Cuftom  for  the  homage  to  aflefs  a  compensation  in  lieu  of  9 
*^  heriot,  to  be  paid  by  an  incoming  tenant  on  furrender  or 
alienation,  feems  not  to  be  good.  Per  Buller  (5*  Heath  J.  DuK 
Ejre  C.  J.  iif  Rooie  J.     Parkin  v.  Raddife,  i  Bo/.  IsT  Pull.  28^. 

hvm>  >9»*  (E)  Remedy  for  them. 

I.  |F  an  heriot  be  rcferved  by  deed  (ince  the  flat,  ^lia  EmptoreXf 
^  payable  by  tenant  in  fee,  it  will  be  confidered  as  rent^  and 
then  the  landlord  caqnot  feize,  but  mull  either  diftrain  or  bring 
^n  afiion  for  non-payment.  Edwards  y.  Stanley^  JViUe/  Rep.  iga. 
2.  FlaintiiFdeclajred  for  taking  and  diftmininganox.  Defendant 
avowed  the  taking  as  a  feizure  for  a  heriot  (claiming  no  right  to 
diftrain).  On  a  qUeftion  whether  defendant,  after  a  iioitfuity  wa9 
entitled  to  double  cofts  under  11  G.  2.  Held  not.  The  avowrf 
liot  being  for  taking  the  ox  as  a  diftrefs  is  out  of  the  ftatute  1  fov^ 
heriot  fervict,  cattle,  &c«  are  diftrainable }  for  Iieriot  cuftom,  not« 
Lfojd  Y.  fVpiten^  Barnes^  ipSt 
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(A)  Holding  over  a  Term,  t^c.  i4viii.}o«. 

Vide  Finer f  tit.  JSmA  (G.  c)  and  Supplement^  fame  title. 


(C)   Proceedings,  PleadiDgs,  and  Returns ;  and  in  i4V«-3P^ 
what  Cafea  the  Party  fhall  be  bailed ;  and  of  the 
Difference   between    this  Writ  and  a  cpmmoii 
Replevin. 

1.  A  N  botpdfu  rfplepandq  being  brought  againft  the  defendant  for 
^  the  wife  of  the  plaintiff,  an  alias  and  pluries  iflued  there- 
upon \  to  the  laft  of  which  writs  the  defendant  appeared :  not* 
vithftanding  that,  a  capias  in  'witbernam  was  ifliied  againft  defen- 
dant, which  was  held  to  be  irregular,  and  therefore  all  procefii 
thereon  was  fta^ed. 

The  irife  of  the  plaintiff  having  die4  after  the  defcndaiit> 
appearance,  it  was  moved|  that  all  proceedings  in  this  aQion  be 
ftajed.  Sidfnr  Curiamt  *'  It  is  too  much  for  us  to  (lay  this  fuit 
**  upon  a  motion,  and  therefore  let  the  plaintiff  declare,  and  the 
^  defendant  may  by  pleading  take  what  le^l  advantage  he  can.*^ 
Saunders  w.  Foriefcue^  B.  R.     Micb.  23  Q.  2.     i  WUf.  256. 

^  I     ;  ■  ^  ■■■    I.     -  ^  m         »  ly..  ..        .11.       ■    H       ■     I    ■■      ■■<!■        II        i^     ■ 


Vjdc  Petrst  ffjg. 
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y4Tin.3r3. 
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See  2  SuppL  tiL  Cbaritabk  Vft. 


L  G  3  i^oufe  of  Correttton, 


f4Vi»>  32t,         JA)  Ereded  how,  and  for  what  Purpofes. 

I.  A  Woman  was  committcH  by  feveral  juftices  of  the  peace, 
^^  being  taken  on  a  general  privy  fearch,  and  charged  on 
oath  to  be  a  loofci  idle,  and  diforderly  perfon  ;  and  the  commit* 
ment  required  her  to  be  kept  to  hard  labour  till  the  firft  day  of  the 
next  general  quarter  feffions :  and  upon  confideration  of  all  the 
ftatutea  relating  to  this  matter,  the  commitment  was  hcM  to  be 
good,  and  the  prifoner  remanded.  Marj  Freeman  alisi  Tattcfe 
Caji.    Mich.  4  G.  2.     Stra.  R/p   882. 

2.  By  1$  G.  2.  e.  24  it  is  enaded,  *<  That  in  all  cafes,  where 
^  any  perfon,  liable  by  law  to  be  committed  to  the  houfe  of  cor- 
^*  region,  (hall  be  apprehended  within  any  liberty,  city,  or  town 
«c  corporate,  wbofe  inhabitants  are  contributory  to  the  fupport  and 
'<  maintenance  of  the  houfe  or  houfes  of  correAion  of  the 
*<  county,  riding,  or  divifion  in  which  fuch  liberty,  city  or  town 
«  corporate  is  fituate,  it  Ihall  and  may  be  lawful  for  the  judices 
^  of  the  peace  of  fuch  liberty,  (9*^,  to  commit  fuch  perfon  to  the 
'<  houfe  of  corre  Aion  of  the  county,  iie^  \  and  fuch  perfon  fliaU 
**  be  dealt  with  in  the  fame  manner  as  if  committed  by  any  juftice 
<*  of  the  peace  for  the  faid  county,  lic.^  ^ 

3.  By  17  (7,2.  ^.  S-  /  3*'  *^  w  cna^ed,  «f  That  ^be  juftices  ^ 
<(  the  peace  for  any  county,  riding,  city,  borough,  town  corporate^ 
<<  divifion,  or  liberty,  at  their  general  or  quarter  feflions,  (hall  from 
<<  time  to  time  take  eflfe£iual  care  that  the  houfes  of  correAion 
*<  already  provided,  or  hereafter  to  he  provided,  within  the  limits 
^  of  their  refpe£live  jurifdi^qns,  except  fuch  houfes  of  correc- 
^'  tion  as  have  been,  or  Cball  be  ere£lecl  or  maintained  by  any 
<<  particular  founder  or  founders,  (hall  be  duly  fitted  up,  far- 

.  **  ni(bed|  and  fupplied  with  fufficient  implements,  materials,  and 
^  fttmitoiCi  for  kcepinsi  iclieringi  fetting  to  vorkj  employing, 
-  -  «  and 
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"  and  coTr^Aitig  all  idle  and  diforderly  perfons,  roguesy  vaga* 
"  bond.s  incorrigible  rogues,  and  others  who  fliall  be  fenc  to^ 
"  confined,  or  continued  in  the  fame  \  and  two  of  the  juftices 
"  of  the  peace  are  required  to  rifit  the  fame  twice,  or  oftener,  if 
*'  need  be,  in  every  year,  and  to  examine  into  the  eftate  and 
**  management  thereof,  and  to  report  the  fame  to  the  next  gene- 
*'  ral  or  quarter  feffions,  to  the  intent  that  if  any  thing  be  amifa 
"  therein,  the  fame  may,  by  order  of  fuch  general  or  quarter  fef« 
^'  £ons,.be  reformed  and  amended." 

4.  By  fiff.  3a.  it  is  further  enaded,  "  that  where  any  of- 
"  feaders  (hall  be  coa;mitted  to  the  houfe  of  corre£tion,  by  vir- 
"  tue  of  any  law  now  in  being,  or  hereafter  to  be  made,  and 
*'  the  time  and  manner  of  their  punilhment  is  not  exprefsly 
'<  limited,  direfled,  and  appointed,  the  faid  juftices  (hall  com,- 
*'  rait  fuch  offender  to  the  houfe  of  corre£tibn,  there  to  be  kept 
*'  to  hard  labour,  until  the  next  general  or  quarter  feflions,  or 
'^  until  difchirged  by  due  courfe  of  law ;  and  it  (hall  and  may  be 
*'  lawful  for  two  ju^ices  (of  which  the  juftice  who  commiitted 
^*  fach  ofTcrnder  to  be  one)  to  difcharge  the  faid  offender  before  the 
<^  faid  fcriEonSi  if  they  fee  caufe ;  and  if  he  (hall  not  be  fo  dif« 
<*  charged,  the  faid  feflions  may  either  difcharge  him,  or  con- 
*^  tinuc  him  in  cudod);  for  fuch  time  as  they  (hall  fee  fit,  not  e]L« 
"  ceedin^r  three  months." 

5.  ^y  fifi.  33.  it  is  ena£led,  that  <^  the  juflices  of  the  peace  at 
"  the  general  or  quarter  fefEons,  may  and  (hall  caufe  fuch'  fums 
'*  of  money  as  (hall  be  neceiTiry  for  all  or  any  of  the  purpofes  in 
"  the  faid  a£l  mc:i«tioned,  to  be  raifed  in  the  fame  manner  as  rates 
''  are  directed  to  be  raifed  by  an  aQ  made  in  the  twelfth  year  of 
**  th-s  rci;jn  of  his  prefcpt  majefly,  intltujed  "  an  aclfor  the  more 
'*  t^fJ  njfejfing^  coll f  clings  c^nd  levying  cf  county  rates" 

6.  By  22  Geo*  3  r.  O4./.  i.  it  is  enaftcd,  "  that  the  juftices  of 
'*  the  peace  in  every  county,  riding,  divifiony  city,  liberty,  and 
"  precin£l,  within  England  and  IVales^  at  their  refpe6livc  quar- 
''  ter  felTions  of  the  peace  to  be  held  next  after  Mldfummer^  (hall 
*'  nominate  one  or  more  juHice  or  juCliq^s  of  the  peace  within 

tlicir  refpcclive  jurifdiflions,  tp  examine  and  infpeft  the  feve-  ^JL'^^'3* 
ral  houfes  of  corre^ion  within  their  rcfpe£live  jurifdi£lions,  itUeoaard) 
and  tlie  judice  pr  judices  fo  to  be  nominated,  is  and  are  here-  thatju^ices 

•*  by  required  carefully  and  diligently  to  infpeft  the  fame,  and  *^?*'»*« 
to  rcpi>rt  his  or  tntrir  opinion  to  the  jultices  at  the  Mtcbaclmas  jr.rpea  into 
quaner  feflions  then  next  following  as  to  the  (late  and  con-  thtnateoi' 

"  dition  thereof,  and  the  increafe  of  number,  or  additions,  or  ^^rrcdtil" ''^ 
alterations  which  they  may  judge  neceffary  to  make  them  more  aid  report 
convenient  and  ufcful  \  and  the  faid  judice  and  juftices  is  and  the  fame,  as 
are  hereby  required  to  empfoy  proper  and  fkilful  perfons  to  ^^^Q^y^ 

**  make  plans  and  eftimatcs  of  new  buildings,  or  the  additions  or  c.  64!  r.'i. 

"  alterations  which  he  or  they  (hall  think  necrffary  ;  which  plans,  "*y  ^^  *^  ** 

•'  together  ivith  the  report,  (hall  be  laid  before  the  court  at  the  ^llj^^jft.'' 

*<  faid  Michaelmas  quarter  fefiious ;  which  court  is  hereby  autho-  qnentquar. 

'*  ri(ed  and  required  to  cpnfidet  the  fame,  and  if  they  approve  of  <"  ff^^'>^^ 
V0L.V.  D  *;    Hfuch^^^*^^* 
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««  fuch  plans,  they  may  contraft  with  fuch  perfons  whom  fhcy 
«*  (hall  think  moft  proper  to  do  the  f.imc ;  or  if  they  difapprove 
«  fuch  plans  or  eftimate?,  to  dirc£V  fuch  others  to  be  made  as 
«  they  (hall  think  fit ;  and  the  juftices,  in  fettling  and  adjufting 
«<  fuch  plans,  are  hereby  required  to  provide  feparate  apartments 
««  for  all  perfons  committed  upon  charges  of  felony,  or  convidled 
<«  of  any  theft  or  larceny,  and  committed  to  the  houfe  of  corrcc- 
<*  tion  for  punifliment  by  hard  labour  onder  or  by  wtue  of  the 
.<*  laws  in  being,  in  order  to  prevent  any  communication  between 
*«*  them  and  the  other  prifoncrs,  and  alfo  proper  apartments,  co- 
««  vered  6r  open  as  (hall  be  found  moft  convenient  for  employing 
«*  the  fcver^il  perfons  to  be  kept  to  hard  labour ;  and  they  are 
«  alfo  to  provide  feparate  apartments  in  each  divifion  of  the  faid 
^'  hoofe  of  correAion,  for  the  women  who  (hall  be  committed 
"  thither." 

7.  ByyJ^.  8.  it  is  further  ena£ied,  **  that  no  perfon  who  (hall  be 
««  governor  or  keeper  of  any  houfe  of  correflion,  or  who  (hall  have 
<*  any  office  or  employment  as  aflillant,  or  otherwife,  under  fuch 
««  governor  or  keeper,  (hall  fell,  or  be  capable  of  being  Hccnfed  to 
«•  fell,  or  have  any  benefit  or  advantage  whatfoevcr,  diredlly  or 
■••  indireflly,  from  the  fale  of  any  wine,  ale,  beer,  fpirituous  or 
^  other  liquor*,  or  any  other  article,  matter,  or  thing  ufed  in  fuch 
<<  houfe  of  coirc£lion,  or  by  any  perfon  or  perfons  confined  there- 
'«  in  during:  the  time  of  fuch  employment :"  under  the  penalty 
of  ten  pounds,  and  to  be  dlfmiiTed  from  his  employment ;  and 
that  <*  no  wine,  a(e,  fpirituous  or  other  liquors  thall  be  brought 
*<  into  the  houfe  of  corrcfiion  to  be  drank  there,  unlefs  for  a 
<<  medical  porpofe,  by  a  written  direction  under  the  hand  of 
**  the  apothecary  or  furgeon  ufually  attending  fuch  houfe  of 
«*  corredlion." 

8.  By  24  Geo.  3..^  ^.  c.  SSf'  ^*  *^  *^  cnafled,  "  that  where 
«  it  (liall  appear  that  the  amounr  of  any  eftimate  approved  by  the 
'«  juflices  for  the  building,  rebuilding,  enlarging,  or  removing 
"  and  fitting  up  any  houfe  of  correftion,  under  the  powers  erf 
«  this  a6l,  (liall  exce^-d  one  half  of  the  amount  of  the  ordinary 
'«  annuril  aficflmrnt  for  rhe  county  rate,  that  then  and  in  fuch 
•*  cafe  it  (hall  and  mj^y  be  lawful  for  the  juftices  of  the  peace, 
<<  within  the  rcfpe£^ive  limits  of  their  commiftions,  fo  afTembled 
«<  in  their  quarter  fcfBons,  from  time  to  time  to  borrow,  and  take 
<<  upon  mort^T'ige  of  the  rates  herein  mentioned,  any  fums,  not 
<<  Icfj  than  fifty  pounds,  nor  exceeding  one  hundred  pounds 
«  each." 

And  byfeH.  3.  the  jufklces  are  authortfed  and  required  not 
only  to  charge  the  faid  rates,  with  the  inter/ft  of  the  monies  fo 
borrowed,  but  alfo  with  the  payment  of  a  further  fum,  equal  at 
leaft  to  the  fum  fo  charged  for  the  intereft  of  the  fecuritics  men- 
tioned in  the  faid  a£l. 

Bj /t^.  5.  it  is  further  enabled,  "that  m  cafes  where*"  fuch 
<'  houfes  of  corredion  (hall  be  pulled  down,  repaired,  rebuilt,  or 
**  enlarged,  it  flull  be  lawful  to  and  for  the  faid  juftices,  in  their 

♦•  quarter 


<'  quarter  feflions  aflcmbled,  to  fell  and  difpofe  of  the  materials 
'*  of  fttch  old  houfes  of  corredlion,  or  fuch  parts  thereof,  and 
^  alfo  of  the  whole,  or  fuch  parts  of  the  fcite  or  ground  belong- 
<*  iDg  thereto,  as  (hall  not  ht  necefiary  to  be  ufed  for,  or  in  the 
"  rebuilding,  repairing,  or  enlarging,  fuch  houfes  of  corre£tion» 
"  at  the  beft  price  or  prices  that  can  be  gotten  for  the  fame ; 
<*  which  monies  (hall  be  applied  to  the  purpofes  of  this  ^€t ;  and 
**  in  cafe  of  any  fuch  purchafe  of  lands,  tenements,  or  heredita- 
'<  ments,  vrhich  (hall  exceed  what  is  necefiary  to  be  fo  ufed  or 
"  employed,  the  faid  juftices  may  fell  and  difpofe  of  the  fame, 
*'  and  apply  the  money  to  be  raifed  by  fuch  fale  for  the  purpofes 
«  aforcfaid." 

ij/e^.  1 2.  it  Is  further  ena£ted,  <<  that  in  all  cafes  where  anyjaf- 
"  tice  or  ju dices  of  the  peace  is  or  are,  or  (hall  be,  by  any  a£t  of 
"  parliament,  authorifed  or  empowered  to  convi£t  any  perfon  be- 
'*  JPore  him  or  them  in  a  fummaty  way,  without  the  intervention  of 
''  a  jury,  it  (hall  be  lawful  for  fuch  juftice  or  juftices  of  the  peace, 
"  if  he  or  they  (hall  think  fit,  to  commit  fuch  perfon  fo  con- 
"  vided  to  the  houfe  of  correction  within  his  or  their  jurifdic- 
*<  tioo,  in  lieu  or  inftead  of  the  common  jail.'* 


^a!i)tas  Corpus.  [gi 


(C)  What  it  is,  and  how  granted,  and  by  whom.    »4v«a-"ft 

A  Habeas  Corpus  ad fubjiciendum  mud  be  awarded  on  motion, 
"^^  but  a  habeas  corpus  ad fatis faciendum ^  &c.  is  granted  of  courfe. 
f  entice  and  Wynnis  Cafe^  E.  T".  30  Car.  2.  C.  B.  2  Med.  306. 

(C.  2)  By  what  Court  granted*  uvin.  air: 

!•  /^.  B.  has  a  general  jurifdi£lion  to  grant  it  in  all  cafes  whatfo- 
^    ever.    IFood^sCafe.    HiU  n  G.  3.  C.  B.  3  mif.  \^2.and 

vide  2  BL  Rep.  745. 
1*  In  civil  cafes,  it  is  a  judicial  writ  ifluing  out  of  thi  king's 

bench  office.     Ballard  s.  Bennett^  E.  32  G.  2.  B.  R.     2  Burr. 

3.  By  16  Car.  2.  c.  10.  If  any  perfon  (Hall  be  committed  by  the 
privy  council,  either  the  court  of  king's  bench  or  common  pleas 
niay  giant  a  habeas  corpus. 

Da  4-  By 
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4.  By  3 1  Car.  2.  c.  2.  cither  the  court  of  king's  bench  or  corn- 
moo  pleas  in  term  timej  and  any  judge  of  the  faid  courts  or  baron  of 
the  exchequer  in  vacation,  may  award  a  habeas  corpus  for  any 
prifoner  whatfocrer. 

uvjnj;*.  (D)  In  what  CafeSt 

I.  |T  will  be  granted  for  detaining  a  child  uader  age  fron>  her 
,  *    father.     iBLRep.  3»6. 

2.  A  man  imprefled  under  a  prefs  a£l|  who  is  not  in  cudody 
(either  as  having  abfconded,  or  as  being  pronioted  to  be  a  cor* 
poral),  cannot  bting  habeas  corpus,  but  the  court  willf  on  motion, 
grant  a  rule  to  the  commiffioners  for  putting  the  aA  in  executioni 
to  (hew  caufe  why  he  (hould  not  be  difcharged.  Rex  v.  Dawes. 
T.  31  G.  2,  JB.  -R.  I  Burr.  636. 

\  3.  The  (lat.  6  £5*  7  ^.  3.  ^.  1  ft./  19.,  which  allows  to  the  mafter 
of  every  (hip,  engaged  in  the  coal  trade,  two  feamen  free  from  im- 
prefling,  is  ilill  in  force  i  and  if  the  mafter  nominate  thofe  fea- 
men before  the  iliip  fail|  and  they  are  afterwards  imprefiedy  the 
court  of  B.  R,  will  grant  an  habeas  -corpus  to  the  officer  im- 
preflin^r  them,  to  bring  them  up  that  they  may  be  difcharged.  Ex 
parte  Dryden,  M.  34  G.  3.  5  ?*.  J2.  417.  But  vide  ex  parte  GaU 
like.  r.  38  G.  3.  72".  i2.673.,  contra. 

4.  For  a  nvlfe.  Rex  v.  Mary  Mead.  E.T.  31  G.  2-  B.  R. 
1  Bum  542.    4  I^d,  1 99 1.  • 

5.  For  a  young  lady  who  had  been  decoyed  from  her  father ; 
but  now  dcCired  to  continue  with  him.   Rex  v.  Clarke.  7*.  3 1  G  2. 

B.  R.  Ihid.  606. 

6.  To  the  keeper  of  a  private  mad-houfe  to  bring  up  one  con- 
fined therein.    Rex  V.  Clarke.  M,  3  G.  3.  B.  R.  2^  Burr.  IJ62. 

7.  To  produce  an  infant.     Rex\.  Sir  F.  B,  Delaval.    H.  143 (J. 

8.  l^he  court  of  common  pleas  may  grant  a  habeas  corpus  to 
bring  up  the  body  of  a  prifoner,  committed  by  a  juftice  of  peace 
for  rcfufing  to  ^'ive  furcty  for  his  good  behaviour,  purfuant  to 
the  diretlions  of  a  penal  ftatutc.  Jones's  Ca/e.  Hil,  28  t^  29  C-  2. 

C.  B.  I  Mod.  235. 

i4vin.aT^  ^D.  3)  Direded  to  whom,  ad facicndutn. 

I.  1 T  muft  be  direfled  to  the  officer  in  whofe  cuRody  the  piifonec 

'■'  is  detained.     hUtt.  31  Car.  2.     2. 

2.  And  therefore  if  to  the  OierilT  or  gaoler  it  is  bad»  Anw* 
r.  12  /T.  3.     B.  R.     I  Sa/k.  350. 
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(E.  2)  To  what  Place.  '4v«">>i7* 

I.  nrO  the  cinqae-ports.    Amn.  M.  21  C.  2«  B,  R.  i  MoJ^ 

2.  To  the  governor  of  J^r/ey  and  Guernfey.     1  S/t/.  386, 
3-  To  every  inferior  court*     4  Com,  Dig.     G.  1. 

(F)  Returna,     How  and  what.     In  general.         uvm  ti?. 

I.  r\N  a  habeas  corpus  granted  by  a  judge  in  vacation,  retum- 
^^     able    immediate  before  himfelf  at    his   chambers,    the 
party  may  be  brought  into  court  in  term.     Rex  v.  Dr.  Shebbeare* 
//.  31  G.  2-      I  Burr.  460. 

2.  If  the  court  of  aldermen  commit  a  freeman^  by  warrant  in 
writing,  for  refufing  to  take  up  his  livery^  the  gaoler,  in  making  a 
return  to  a  habeas  corpus,  mud  fet  forth  the  warrant  at  large. 
7ht  Company  of  Vintners  ?.  Clarke.  H.  7  B^.  3  •  B.  R.  5  Mod* 
156. 

3.  Whilft  the  return  is  debating,  the  party  may  be'  bailed.  ReK 
?.  BfthilL     E.  TlV.i.  B.  R.     s  ^^^-  23.    • 

4.  If  a  pcrfon  come  in  on  habeas  corpus  and  give  bail,  yet,  if 
it  be  not  at  the  return  of  the  procefs,  he  cannot  give  rules,  but 
mud  wait  two  terms,  and  then,  if  there  be  no  declaration,  he 
fcall  be  difcharged  on  common  bail.  Hotherjbell  v.  Bowes.  M* 
I  Ann^  B.   R.     6  Mod.  22. 

5.  When  a  perfon  is  brought  up  by  habeas  corpus,  the  return 
ftjU  remain  in  court,  and  a  copy  of  it  only  fliali  be  given  to  the 
marfiiaU      Amn.     T.  3  Ann^  B,  R.     Ibid.  180. 

6.  Where  the  writ  is  returnable  at  a  day  certain,  the  pcrfon  can 
only  be  brought  up. then,  aiiter  if  returnable  immediately^  AnoUm 
M.  13  Jf'.  3.  B.  R.     12  Mod.  564. 

7.  On  good  caufc  (hewn,  the  court  will  enlarge  the  time  tore- 
tarn.     Rfxyg.  Clarhe.     M.  3  G.-3.     3  Burr,  1 362. 

8.  But  when  the  commitment  is  for  treafon  or  felony,  plainly 
cxpreffed  in  the  warrant,  the  officer  is  not  obliged  by  the  ftat. 
31  Car.  2.    2.  to  make  a  return  as  dire£led  by  that  (latute, 

9.  The  court  will  not  receive  the  return  till  the  return  day. 
r  Bi.  Rep.  805.     ' 

10.  The  old  rule  of  court,  made  Michaelmas  term  1654,  dU 
lifting  the  habeas  corpus  to  be  made  returnable  in  court  at  a  day 
certain  in  term,  unlcfsdircdcd  to  the  (heriffs  of  London  or  Mid" 
dieffx^  or  unlefs  it  be  to  deliver  over  the  defendant  in  difcharge  of 
his  bjil,  is  fallen  into  difufo,  and  the  writ  is  now  made  returnable 
before  the  chief  juftice  at  his  chamber  immediate,  and  (hould  bo 
rrrurned  in  due  and  convcnifrnt  time.  Vide  Ur.  Bettefworth  V« 
Bdi.    JB.  6  C.  3.  B.  R.     3  Burr.  1875, 
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i4via.  m.  (p,  j^  Returns  thereof.     Good  or  not ;  and  Excep- 
tions to  Returns  of  Commitments. 

I.  \7IDE  ftat.  3 1  Car.  2.  r.  2. 

^  2.  A  conftable  is  an  cfficer  within  the  meaning:  of  the 
above  ftatute,  and  obligied  to  give  copy  of  warrant  of  commitment. 
Hudfony.  AJb.     E.  5  G.  i.  B.  R.  i  Stra.  167. 

3*  The  ofEcer  mud  fiicw,  by  his  return,  by  whom  the  party 
was  committee!,  and  the  caafe  of  commitment.     2  Inft.  §^. 

4«  The  return  ought  to  (hew  the  caufe  of  commitment  fpecially 
and  certainly.     2  Infi.  55. 

5.  And  therefore  if  the  return  be,  that  he  was  committed fcr  a 
contempt  in  not  performing  an  order  between  A.  and  B.  made  on  ^d 
May,  it  is  good.     4  Com,  Dig.  E,  2. 

6.  The  return  to  a  habeas  corpus  cannot  be  fupplied  by  afli- 
diavits.     Re^  y.Smith^  jT.  7  G.  2.  B.  R,     7  Mod,  234. 

7.  Return  to  a  habeas  corpus,  that  he  was  committed  to  the 
gaoler ;  and  returns  the  order,  which  was  that  remaneat  in  cuf- 
todia  till  he  paid  a  fine  of  100/. ;  though  the  return  be  not  g[ood, 
yet  there  is  a  good  judgment  returned  \  fo  not  difchargcd.  Rex  v. 
BphelL     T.  7  jr.  3.  B.R.     12  Mod.  74. 

8.  Commitment  by  fecretary  of  (late  good,  but  the  fpecics  of 
treafon   muft  be   expreflcd,  elfe  ill.     Re)c  v.  Row  and  KendalL 

a.  82. 

.  9.  Return,  that  he  was  committed  to  the  keeper  of  Newgate  by 
the  court  of  aldermen,  not  good,  becaufe  it  does  not  appear  that 
he  was  an  officer  df  the  city ;  though  the  court  in  fa£l  kdow  he  is 
fo,  yet  they  cannot  judicially  take  notice  of  it.  Rex  v.  Clarke. 
lb.  113,  114. 

10.  To  habeas  corpus  to  an  inferior  court,  connufance  of  pleas 
is  no  good  return.  Taylor  v.  Rignold.  H.  13  WT.  3.  B.  R. 
1 2  Mod,  666. 

11.  When  a  man  is  committed  for  any  crime,  either  at  com- 
mnn  law  or  by  a£t  of  parliament,  for  which  he  is  puniOiable  by 
indidment,  a  return,  that  be  was  committed  by  due  courfe  of  law  ^  is 

•  good.  But  if  the  commitment  be  in  purfuance  of  a  fpecial  au- 
thority, the  terms  cf  the  commitment  mud  be  fpecial,  and  exa£lly 
purfue  the  authority;  and  therefore  if  it  do  not  appear  on  the 
return  to  have  been  according  to  that  authority  tlie  return  will  be 
bad.     2  Bl.  Rep.  8c6. 

12.  If  the  return  (hew  a  good  caufe  of  commitment,  it  will  be 
good,  although  it  wants  form,  as  if  the  return  fays,  ihat  it  was 
awarded  in  court  quod  remaneat  in  cufodyfor  a  fne^  without  fay- 
ing quod  committitur  pro  fine.  Rex  v.  Bethill.  E.  ^  IV.  ^.  B.  R. 
5  Mod.  24. 

13.  Return,  **  That  at  the  coming  of  the  writ,  defendant  was 
not  in  the  keeper  of  the  prifonVs  cuftody,*'  is  good.  Rex  v. 
Bethuen.    M.  12  G.  2.  B.  R.  Andr.  281. 

14.  "That 
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14.  "  That  before  the  coming  of  the  writ,  defendant  was  dif- 
charged  out  of  his  cudody  by  an  brder  of  fenfions/'  without  faying 
what  fcflionsi  what  order,  or  tliat  he  was  difcharged  by  due  courfe 
of  Jaw,  good,  for  the  purpofc  of  filing  the  writ.     Ibid. 

1 5.  To  a  habeas  corpus,  <1ireded  to  the  king*8  meflengers,  it 
feemg  a  good  return,  that  at  the  time  of  the  coming  of  the  'writ, 
or  at  any  time  fince,  he  was  not  in  their  cudody.  Setnb.  Rex  t. 
JTtlhj.     E.  3  G.  3.  C.  B.  2  l^ilf.  154. 

16.  A  return  is  bad  if  it  do  not  (hew  an  exprefs  and  certain 
caufe  of  commitment.  As  if  a  return  be,  that  he  was  committed  for 
aiding  the  efcape  of  one  for  high  treafon^  without  faying  what  fpecies 
of  treafon,  it  is  bad.     ^he  Cafe  of  Kendall  and  others*     M.  7  ^.  3«     ^ 
B.  R.     5  Mod.  83. 

1 7.  The  defendant  was  committed  by  two  juftices  of  peace,  for 

that   he^  being  overfeer  of  the  poor,  had  not  accounted  as  by  ^ 

ftatute  direfted,  and  had  liot  accounted  before  them,  is  bad  ;  he 
might  have  accounted  before  others.     Rex  v.  Gibfon.    Fort.  272. 

1 8.  The  following  return  to  an  habeas  corpus,  "  I  had  not,  at 
the  time  of  receiving  this  writ,  nor  have  I  fince  had  the  body  of 
A.  B.  detained  in  my  cuftody,  fo  that  I  could  not  have  her  before, 
^cJ'  held  infuflicient,  becaufe  it  was  cvafive.  Rex  v.  Wittton. 
M.  33  G.  3.     57-./?.  89.  ' 

19.  Yet  the  default  of  an  averment  of  a  faA  in  a  return  may  be 
amended  in  c«)urt.  Per  Hale.  Anon.  M*  25  Car.  2.  I  Modi 
103. 

20.  Commitment  by  commifTioners  of  bankrupt,  till  the  defen-  VtdeSit. 
dant  conform  to  their  authority,  ill.     Bracys  Cafe^  i  Sftlk.  348.      ^^o.  %  Bl. 

i{4|.  %  Hawkio9y  c.  16.  r  iS.,  an^  notes  to  fai^  feAion  in  6th  edit.,  where  it  U  ftated  that  coqi« 
toitmrots  giounded  upon  a^s  or  parHamcn:  moft  purfue  the  conclurioni  which  the  ftatutei  prefcribt. 
A-)d  wh<Te  a  man  is  committed  as  a  criminal^  the  cnnclufi  ns  mafl  be,  irimV  Ih  bt  dettvend  kj  dM$ 
ciarje  i,f  Lto.     J I  he  be  committed  for  contumaoft  it  fhouid  be>  ymil  bt  nmfty, 

91.  If  a  return  be  infufficient,  an  alias  habeas  (hall  be  granted, 
and  the  officer  Qiall   be  amerced.     Anon.  12  Will.  3.     i  Sath. 

350- 
22.  If  no  return  to  the  4//<zx,  or  a  bad  onCi  an  attachment  will  J 

be  granted.     /^, 

(H)  Effeft,     Or  what  removed,  i^v\n.iijt. 

I.  A   Defendant  may  caufe  himfclf  to  be  removed  from  any  civil 

*  *     cudody  into  that  of  the  marftial, 

ti  A  ptifoner,  removed  into  the  cudody  of  the  marlhal  by 
habeas  corpus,  cannot  be  removed  elfe where  till  he  has  anfwQred 
to  the  caufe  here.    J^tvi^^     Ms  \\  W*  3.  B.  5,     i  Zalh.  350.   ^ . 

3.  Habeas  corpus  ad  teftij^^ttdum  lies  to  remove  a  prifoner  t(i 
eiccuiion,  yet  where  it  appears  to  be  a  contrivance,  the  court 
will  not  grant  it.     Rex  v.  Burble.     T,  3  Cj.  3.     3  Burr.  1440. 
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14VMLM5V  ( I )  Obeyed.     How  it  muft  be  obeyed. 

I.   A   Writ  of  habeas  corpus,  if  not  (if^ned  by  a  jadge»  need  not 
'^^    be  obeyed.   Rex  v.  Roddam.  Af.  18  G.  3.  £.  ^*  2  Crofif 
672. 

2.  A  writ  of  habeas  corpus  ad  tejitficandum^  to  bring  up  a  faiior 
on  board  a  fliipi  who  is  not  detained  there  as  a  prifoner,  ought 
not  to  be  granted  without  an  affidavit  that  he  has  been  ferved  with 
a  fubpoena,  and  is  willing  to  attend.     Ibid. 
•  3.  Tho  court  will  not  dire£^   a  perfon  to  be  turned  over  on 
habeas  corpus  till  the  gaoler's  fees  be  paid.     2  Hawk.  P.  C.  151* 
y^  31.     jtrid  y'ldt  I  Surr.  443. 
Opinion  of        4.  Officer  muft  obey  the  writ,  though  fees  unpaid.    Jiopmdn  y • 
Foriefcuc,  J.  Batten    M.  2  G.  2.  B^R.    2  Stra.  814. 

Cnmpton  v, 

^Nu6,  I  S(r.  433.  v'iJttar  {tntr^i  M  vide. 

5*  The  court  will  require  a  return  to  be  made  to  the  firft  writ 
of  habeas  corpuSi  without  ifluing  an  a/ias  or  a  phries^  and  if  the 
6xft  writ  be  not  obeyed  an  attachment  will  immediately  iflfue.  Re^^ 
V.  Winton.     -W.  33  G.  3.  5  r.  iJ.  89. 

'6.  If  habeas  corpus  is  not  returned,  attachment  njfi  (hall  go 
Without  rule  to  return.     Rex  v.  Wright.     M.  ^  G,  2.  Stra.  915. 

7.  If  habeas  corpus  is  not  obeyed,  the  court  will  grant  attach-* 
mejit  eveh  againft  a  peer :  for  he  has  no  privilege  againft  the 
proic^fs  of  jyeftfriinfter-hall  to  compel  obedience  to  habeas  corpus. 
Rfx  V.  E.  Ferrers.     T.  31  G.  2.     X  Burr.  631. 

8.  And  the  return  ought  to  be  made  within  three  months^ 
I  Sid.  78. 


*      • 
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»4v^"*n-         (A)  Of  fetting  down  a  Caufe  for  Hearing* 

f-pHE  courfe  of  the  court  is,  upon  default  of  plaintiff  or  de? 
*  fendant  appeariiig  to  hear  judgment  when  the  caufe  is  cafled^ 
^nd  an  affidavit  of  fervice  to  hear  judgment  is  wanting,  to  fttike 
the  cauf^  out  of  the  paper,"witho\it  cofts  to  either  party.  jfSn4% 
'Cfi.  Praffice,  407. 
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(B)  Manner  oi  proceeding  to,  and  at  what  Time  the  *j:X!l!lil 

Hearing  may  be« 

Vide  Praaical  Re0er. 

(C)  What'may  be  read.  nvi^^ti^ 

).  ^HOUGH  a  bill  in  chancery  cannot  be  read  at  law,  yet  it 
*    may  be  read  in  chancery,     l  Atk.  6$.    Junt  1737.  ifcf/f- 

2.  Parol  CTidence,  though  improper  when  offered  againft  the 
legal  operation  of  a  will,  or  an  implied  truft,  admitted,  where  it 
was  to  fupport  the  hw  and  the  equity  too.  x  Atk.  386*  Julj, 
1737,     Tayhr  r.  Taylor. 

3.  Parol  evidence  of  a  father's  declarations  not  allowed  to  de- 
bar a  child  of  her  orphanage  (hare ;  but  proofs  of  declarations  by 
the  hufbandy  as  to  an  advancement  in  marriage  with  the  daughter 
of  a  freeman,  admitted ;  evidence  alfo  of  the  declarations  ot  the 
wife,  made  during  the  coverture  of  her  firit  hufband,  admitted  to 
be  read  againft  tlie  fecond.  i  Aik.  407.  M^rch  1741.  Tr^tci- 
hiner  v.  W'atts* 

4*  Where  an  original  note  of  hand  is  loft,  and  a  copy  of  it 
offered  in  eridence,  you  mud  fliew  that  the  original  note  was 
genuine,  before  the  copy  can  be  read,  i  Atk,  446.  MUb.  t73> 
Goodier  v.  Zuike. 

5.  Bill  to  fet  afide  an  affignment  of  leafehold  eftate,  and  fo|^* 
getting  that  it  was  not  intended  to  be  an  abfolute  aflignment,  butr 
fnbjedf  to  a  truft  for  the  plaintiff's  benefit ;  though  no  exprefs 
trull  in  the  deed,  yet  as  it  might  be  collefled  from  cnrcumftances 
arifing  out  of  the  alSgnment  itfelf,  inconfiftent  with  an  abfolute 
affignmenty  parol  evidence  was  admitted  to  explain  the  tranfac- 
tion.     tAfL44T,     March  ly 27'     Hutchins  \.  Lee. 

6.  There  cannot  be  parol  evidence  of  a  truft  fince  the  flat* 
29  C.  2.,  yet  it  is  admitted  to  avoid  a  fraud.     Ibid. 

7.  Parol  evidence  not  adinirted  to  add  a  legacy  to  a  will* 
I  Atk.  448.     July  1 739.     Jfljittcn  v.  Rvjpl. 

8.  Though  a  wife  be  a  defendant,  and  charged  with  fraud  and 
malpradice*  yet  Aetvideoce  of  the  hufbatid  (hall  be  admitted 
where  the  intereft  of  a  third  pt^rfon  is  concerned,  i  Atk.  451. 
Trin.  1738.     Cotton  v.  Latter eli. 

9.  Where  two  leafes  are  fet  up,  one  of  them  cannot  be  tead 
till  poflciGon  has  been  proved  under  it,  for  the  rulea  of  evidence 
are  the  fame  in  equity  as  at  law.  i  Atk.  11^3.  Mich.  1737* 
Manning  r.  Lecbmerc.     And  t  Atk,  48t    Henley  v.  Phi/fipri  S.  P. 

iwrfaaB,  S.P.- 

ro.  Parol 
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10.  P^rol  evidence  not  admitted  to  prove  teflator's  intention  to 
difpofe  of  a  fum  of  money  under  a  power,     i  Jltk,  558.     1739* 

.    M(flton  V.  Hutchlnfon^ 

11.  The  bare  entry  of  a  (lew^trd  in  his  lord's  contraQ  book 
with  his  tenants  is  not  evidence  of  itfeify  that  th<:re  is  an  agree* 
ment  for  a  leafe  between  the  landlord  and  tenant,  i  /!tk.  497. 
March  1788.     Char/ewoodr.  Duke  of  BeJ/ord. 

12.  A  copy  of  admittance  may  be  read,  though  not  figned, 
where  it  is  of  30  years  (landing.  2  Ath.  45.  July  1740.  Dean 
and  Chapter  of  Ely  v.  Sir  S,  Stewart, 

13.  Where  a  witnefs,  who  attcfted  a  deed,  is  dead,  he  mu(l  be 
proved  to  be  fo.     2  Atk.  48.     July  1 740.     Henley  v.  Philiips. 

14.  Where  a  witnefs  has  lived  abroad,  a  (IridX  proof  of  his 
death  is  nectflaryi  other  wife  where  he  has  lived  con(lantly  in 
£ftglattd'     Ihid* 

15.  A  criminal  convidlion  agalnft  the  hufband  cannot  in  a  civil 
fuit  be  read  againft  the  wife.  2  Atk,  64.  Oifaber  i740»  Han^ 
huryv.  Lord  Bateman. 

i6.  A  convi£lion  of  recufancy  cannot  be  read  againft  a  third 
perfon  under  the  iitb  Cs^iath  IV.  U  M.,  but  the  fa^is  muft  be 
proved.     Jbid. 

17.  Parol  evidence  admitted  to  (hew  a  truft  from  the  mean 
prcumftances  of  the  pretended  owner  of  the  real  eftate«  z  AtL 
71.     November  I J /^o.     JViliis  y.  JVil/is. 

x8.  A  counterpart  may  be  read,  if  an  original  deed  is  loft,  an4 
if  no  counterpart,  a  copy^  and  if  no  copy,  parol  evidence  of  the 
manner  of  its  being  loft }  if  deflroyed  by  fire,  or  loft  by  any  uu*- 
fbrefeen  accident,  they  are  fufficicnt  excufes.  2  Atk.  71.  ^9- 
\fember  1740.  Villiers  v.  Villierj.  2  Atk.  541.  April  J  743. 
Harvey  v. ,  Phii/ips,  S.  P. 

19.  Where  there  was  a  written  agreement,  the  defendant  wa^ 
allowed  to  read  parol  evidence  to  rebut .  an  equity  ftt  up  by  the 
bill.     2  Atk.  99.     D^temker  1740.     Walker  v.  Walker^ 

2Q.  Evidence  of  an  exemption  from  tiihes  depends  on  ufage, 
and  zpofterior  ufage  is  evidence  of  an  anterior,  for  no  other  can 
be  had.  2  Atk.  136.  February  274Q.  Arcbbi/hop  ofXork  v.  Sir 
Miles  Stapltton. 

21.  A  bill  for  quit- rents,  and  an  account  produced,  it  muft  be 
proved  to  bave  been  a  fteward's  or  bailiiT's,  or  it  is. not  to  be  ad* 
mitted.     2  Atk.  140.     February  1740.     pranks  y.  Carry. 

22.  Though  a  witnefs  be  an  infant,  his  tender  years  will  not 
invalidate  his  teftimony,  2  Atk.  2^^.  February  I74X«  Smith 
v.  French. 

23.  Not  only  contrary  to  the  ftatute  of  frauds,  but  to  the  com* 
mon  law  before  the  ftatutej  to  add  any  thing  to  an  agreement  in 
writing  by  parol  evidence*  1  Atk.  383.  Augufi  1 74a*  Par^ 
teriche  v.  Powlet.  ^ 

%4.  In  the  cafe  of  fadsfaAIon  of  legacies^  parol  dtclaratxoQS 
bave  been  admitted.'  %  Atk>  Kit*  February  ij^.  5/ck&i/ f* 
J^kyU. 

25.  Dcfen- 


3$.  Defendant  having  examined  his  clerk  m  court,  the  plaintiff 
exhibited  interrogatories  for  crofs-examining  him,  to  which  he  de- 
anurred,  for  that  he  knew  nothing  of  the  matters  inquired  of, 
except  what  came  to  his  knowledge  as  the  defendant's  clerk,  or 
agent.  Demurrer  over-ruled,  for  agents  are  not  privileged  as  : 
counfel,  folicitots  and  attorneys  are.  2^/1.524.  March  ij 42* 
Vmlltant  ▼.  Dodemead. 

26.  Parol  evidence  not  admitted  to  explain  an  agreement. 
2  Atk.  558.     May  1743.     Tyrrel  v,  Hope. 

27.  A  merchant's  copy-book  of  letters  has  been  allowed  to  be 
read,  where  a  perfon,  who  had  the  original  letters,  refafed  to  pro* 
duce  them.     2  Ath.  6v\.     July  1743-     ^turt v.  MeiUJh. 

28.  Where  a  plaintiff  examines  only  to  a  collateral  fa£):  one 
witnefsy  yet  the  court  will  fo  far  lay  (Irefs  upon  this  evidence,  as 
it  may  feem  to  explain  any  collateral  circurtoltances.  3  Atk.  270^ 
Jan.  1744.     Anon* 

29.  Bill  for  a  fpecific  performance  of  an  agreement  for  a  leafe^ 
which  was  figned  by  defendant,  the  leifor  only,  who  infifted  that 
it  ought  to  be  inferted  in  the  agreement,  that  (he  tenant  (hould 
pay  the  rent  clear  of  all  taxes ;  the  plaintiff,  who  wrote  the  agree- 
ment, having  omitted  to  make  it  fo.  Evidence  was  admitted  to 
Ihew,  that  this  was  a  part  of  the  agreement.  3  Atk.  388.  Oc^ 
teber  1 746*     Joynes  v.  Stat  ham. 

30.  A  mortgagee,  in  an  agreement  for  a  mortgage  omits  to  in<» 
fert  a  covenant  for  redemption.  Evidence  admitted  to  (hew  the 
omiflion.     Jbid. 

31.  A  mortgage  drawn  in  two  deeds,  one  an  abfolute  convey- 
ance, the  other  a  defeafance,  which  mortgagee  omits  to  execute* 
Evidence  admitted  to  (hew  the  miftake.     Ibid. 

32.  A  certificate  of  the  original  agreement,  between  the  rec* 
tor  and  vicar  in  relation  to  tithes,  mud  appear  to  come  out  of  the 
charter-houfe  of  the  abbot,  and  not  out  of  his  hands  only,  or  it 
cannot  be  read.     3  Atk.  500.     May  1747.     Eafie  v*  Ball. 

33.  A  certificate  from  a  foreign  abbey  was  not  allowed  before 
the  reformation.     Ibid.  , 

34.  In  a  matter  which  depends  purely  upon  tradition,  the  evi- 
dence of  an  ancient  perfon  is  admitted.  3  Atk.  578  Mich,  if  47* 
Attorney  General  v.  Parker. 

35.  The  bare  attefting  of  a  deed  as  a  witnefs  will  not  create  a 
prcfumption  of  knowledge  of  the  contents,  fo  as  to  affcci  with 
fraud,  but  if  there  be  knowledge  of  the  contents,  figning  as  a  wit- 
nefs is  a  fufficient  figning,  within  the  (latute  of  frauds,  to  binct, 
though  not  a  party  thereto,  i  Fef.  6.  May  1747.  JVelfords* 
Be.ze'j. 

30.  Payment  of  intereft,  for  a  legacy  by  an  executor  from  time 
to  time,  (hall  be  evidence  of  aflets ;  not  fo  of  a  (ingle  inftance  of 
payment  of  intercft.  1  Fef.  75.  March  1747-  Corporation  of 
Clergymen^ s  Sons  v.  Swain/on. 

37.  Where  the  defendant's  anfwer  is  a  clear  denial  of  a  fa£);, 
which  if  proved  only  by  one  witnef:*,  the  court  will  not  decree 
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againft  the  aafwer ;  but  otherwife,  where  the  denial  of  a  fa£l  ii 
not  pofittTC.  I  Vtf.  66.  December  1747-  L.Nevev*  L.  Neve* 
Vide  aljb  I  Fe/.  97  and  115. 

38.  Where  the  qoeftion  was,  Whether  the  advancing  or  paj« 
itig  a  fiim  of  money  by  a  father  was  intended  as  a  bounty  to  a  cnild, 
his  pBLpcn,  books,  and  memoranda  were  evidence,  i  Fe/l  ^^p 
JkCjir^A  1747.     Hill  y.  BaUard, 

39.  Where  any  confideratton  is  mentioned  in  a  deed,  and  it  is 
not  faid  for  other  confidcrations,  proof  of  other  confiderations  is 
ibtdmif&ble,  but  otherwife  where  there  is  no  confideration  men- 
tioned, at  all  in  the  deed,  i  Fef.  i^St  O^ober  1748.  Peacock 
T.  Monk. 

40.  Where  deeds  or  writings  are  deftroycd  by  a  party  who 
would  take  the  benefit  of  them,  equity  will  go  farther  than  a  court 
ef  law  in  odium  fpoliatoris :  but  upon  a  cafual  de(lru£lion  of  deedS| 
the  evidence  is  the  fame  in  equity  as  at  law,  i  Fef*  235.  Maj 
1 749.     Cookes  V.  He/lier. 

41.  Where  A.  tenant  in  tail,  remainder  to  £.  in  tail,  joined  in 
A  mortgage  and  bond  tb  raife  money,  and  jt.  died,  it  feems  that 
parol  evidence  could  not  be  admitted  of  an  agreement,  that  his 
^rjcditors  ftioutd  come  upon  ^:'s  remainder  in  eafe  of  ji*t  perfonal 
eftate.     i  Fef.  251.     June  1749.     Robin/on  v.  Gee^ 

42.  Parol  evidence  of  intent,  that  a  fettlement  of  iQo/t  (hould 
be  in  fi)ti«fa£lion  of  a  will  bequeathing  that  fam,  admitted,  x  Fef 
323.     November  IT 4^,     Mofcal  yf.  M/ifcaL 

43.  The  anfwer  ot  a  defendant  in  another  caufe,  in  which  he 
admitted  a  fettlement,  was  ofi^red  to  be  read ;  obje£lion  that  it 
conld  only  be  read  as  collateral  evidence,  and  not  as  a  judicial 
confeffion,  and  that  to  let  in  any  kind  of  collateral  evidence,  there 
ihould  be  fome  proof  of  the  deed  having  been  loft ;  the  anfwer  was 
tekl,  fubjcft  to  proof  being:  made  of  the  lofs  of  the  deed,  i  Fef. 
388.     February  IT ^g.     Whitfield  \ .  FauffeU 

44.  A  deed  loft  may  be  proved  by  circumftances,  firft  Ihew-r 
tog  that  it  once  ezifted,  and  next,  that  it  is  loft,  and  cannot  be 
come  at.     Ibid. 

45.  An  c6ntra£ls  depend  on  the  ufage  of  trade,  which  is  proved 
'by  the  evidence  of  perfons  converfant  therein.     1  Fef  459.    May 

1750.     Bakery.  Paine. 

46.  Whether  the  evidence  of  a  witnefs  to  a  will,  who  waa  a 
creditor  of  the  tcftator's,  could  be  admitted.  Dub.  i  Fef.  50^. 
Juty  13,  1750.     Price  T.  Lloyd^  and  2  Fef  374.     Stat.  25  G.  2, 

'•€.  6. 

47*  All  deeds  and  other  inftruments  muft  be  proved,  unlefs  in 
the  hands  of  the  ad verfe. party,  or  dcftroyed,  then  parol  evidence 
of  their  contents  allowed,  i  Fef.  505.  July  1750.  Coley. 
Gib/on. 

48.  A  man's  own  entry  in  a  book  of  account  allowed  as  evi« 
dence,  on  enquiry  before  the  Mafter,  where  all  papers,  &*r.  are  to 
be  produced,  not  as  evidence  of  the  demand,  but  as  a  claim  in  his 
life-time.    2  Fef  54.  Ntwenrier  1750.     Lefeburey.  Wviden. 

49.  Parol 


49*  Parol  evidence  of  a  father's  intent  aa  fo  educatioiii  on  de^ 
Fife  of  a  guardianfliips  admitted.     2  Vef,  56.     Uov*  i750*     Amrip 

50.  Decree,  where  the  prefent  plaintiffs  and  defendauts  werd 
parties*  read  as  evidence!  though  not  conclufive.  2  Vef^  89. 
December  1 'J ^o.     j^ew  v.  Poulterers*  Company. 

51.  So»  as  to  depofitions  in  the  above  caufe  whete  the  bill  and 
the  decree  was  for  the  performance  of  trufts^  fettling  the  rights 
ofaJ).     3id. 

52.  Wife,  having  a  feparate  eftatfy  borrows  money :  her  dd* 
clarations,  as  the  debtor,  read.  2  Fef,  193.  Feb.  1750*  Peacock 
r.  ^onk. 

53«  Sentence  is  the  ecclefiaftical  court  for  fornication,  tsfc.^  ta 
a  criminal  way,  not  evidence  agatnft  the  ifliie^  2  Vef.  245.  March 
1 756.     Br&wfjfivood  V.  Edwards. 

54.  Parol  evidence  on  one  fide  may  be  called  for  by  the  others 
2  Vef.  331-     Juiy  1751.     Blunt  v.  Cumyns. 

55.  Evidence  of  counfel  or  zttornej  fuimitting  to  be  estminedf 
read.  2  l^ef.  446.  jfu/y  1752.  ?^  BiAop  ttf  Winchefier  r^ 
Fournien 

5^«  Exhibits  vha  voce  cannot  be  read  where  theie  is  a  right  to 
crofs-examine.    2  Fef.  479.  July  1752.  Earl  Pom/ret  v.  WindfQr0 

57.  Where  a  caufe  Rands  over  to  make  or  add*  new  parties^ 
and,  oa  anoendment,  publication  is  open,  it  feems  that  all  parties 
may  enter  into  a  new  examination ;  and  that  a  new  examination 
to  the  original  bill  may  be  read  again  (t  another  defendant.  2  Vef4 
524.     July  1754.  .  Archer  v.  Pope. 

58.  Public  books,  as  of  a  manor,  ordered  to  be  produced;  but  , 
not  books  in  private,  hands.,    2  Vef,  578.     Augujl  1754.     Anon. 
and  624. 

59.  DepoGtions  in  a  crofs  caufe.  read  on  the  account,  though 
the  bill  was  difmiffcd.  2  ^(Z*.  579-  Augujl  1754.  Lubiere  Y» 
Genon» 

60.  Exhibits  found  forged  cannot  afterwards  be  did  to  be  im- 
material, nor  will  the  court  go  into  other  evidence,  the  verdict 
being  deciGve.     2  Vef.  579. 

61.  The  rule,  that  a  witnefs  to  be  examined  do  h^ne  ejfe  muft 
be  feventy  years  old,  difpenfed  with  on  afBdavic,  that  he  was  up- 
wards of  iixty,  and  greatly  affll£led  with  the  gravel,  and  that  aU 
the  parlies  lived  xa  Virginia.  Amb.  6^.  J^"^  ^747'  Fitzhugh 
V.  Lie. 

62.  On  a  rehearing  depoGtions  may  be  read,  which  were  not 
read  at  the  original  hearing.  Amb.  90.  May  1750.  Cunyngham 
V.  Cunyngbam. 

63.  Where  a  refulting  truft  is  infifted  on,  in  oppoGtion  to  the 
legal  operation  of  a  will,  parol  evidence  admitted  to  rebut  that 
equity.     Amb.  12'^.     Lakes.  Lake     iV^v.  1751. 

64.  On  a  bill  to  have  con(lru6tion  of  a  fettlement,  articles  or 
inftruflions  cannot  be  given  in  evidence,  unlefs  the  bill  points 
them  out|  or  the  fettlement  refers  to  them.  Jmb.  147.  Jum 
J752-     PriUbard  v.  ^inckant.     2  Vef.jun.  4 17.  S.  P. 

65^  In 
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65.  In  matters  of  trade*  evidence  of  the  nfage  and  cuftom  of 
merchants  T8  admifiible.    Amb»  iS6»    ^^g-ilSZ*     Ehinsv.Mac^ 

66*  Parol  evidence  admitted  to  prove  the  deftruflion  and  coa- 
tents  of  deeds,     jtmt*  247-     Dec,  1754*     Sakern  v.  Melhuifts. 

67.  Legacy  to  poor  diflenting  minifters  in  any  county,  not  void 
'  for  uncertainty,  but  evidence  admitted  to  prove  who  were  in- 
tended*    Jtmb.  524.     Nov.  1765,     Waller  v*  Child.     Amb.  17^. 
374-     3  V'fj^ri.  148.  S.  P.      ^ 

68.  Sentence  in  the  ecclefiafticat  court  ex  iireBo^  held  conclu- 
five  evidence  upon  the  fame  matter  coming  on  collaterally  before 
the  court  of  Chancery.  Amb.  756.  1775*  Meadows  v.  Ducbefs 
of  Kingjlon. 

6i).  The  evidence  of  one  witnefs,  corroborated  by  clrcumjiancer^ 
though  to  fa£^s  denied  by  the  defendant's  anfwer,  fufficient  to 
found  a  decree,  i  Bro. Ch:Rep.^2.  Eaft.  1779.  Pemberv.  Mathers, 

70.  Bill  to  redeem  an  annuity,  fuggcfting  that  it  was  part  of 
the  agreement  that  it  (hoald  be  redeemable,  but  the  agreement 
left  out  of  the  deed,  on  the  id^a  that  if  inferted  the  tranfaclioa 
vould  be  ufurlous,  parol  evidence  rejedled,  the  agreement  not 
being  charged  to  be  omitted  by  fraud,  i  Bro.  Cb.  Rep.  92.  HiL 
1781.  Lord  Irnbam  v.  Child.  2  Bro.  Cb.  Rep.  219.  S.  P.  and 
3  Bro.  Ch.  Rep.  168.  S.  P.,  and  i  Vef.jun.  241. 

71.  Parol  evidence  of  an  attorney  admitted  to  prove,  that  a 
party  to  a  fcttlement  had  notice  of  a  prior  incumbrance,  i  Bro^ 
Cb.  Rep.  340. 

f  2.  An  original  letter,  damped  after  produ£lion,  is  evidence. 
2  Bro.  Ch.  Rep.  Hil.  1786.     Ford  V.  Compton. 

73.  If  the  terms  of  a  contradi  are  reduced  into  writing,  the 
paper  mud  be  (lamped  in  order  to  make  it  evidence.  2  Bro.  Ch* 
Rep.  2og.     iv^.  1788.     Hear»e  v.  James. 

74.  "Where  zfeme  covert  difpofes  by  will,  it  is  neceflary  to  pro- 
duce the  probate  of  fuch  will  to  juftify  the  payment  of  the  mo- 
ney.     2  Bro.  Ch.  Rep.  391,      Cothay  v.  Sydenham. 

75-  ^^^y*  Whethcf  the  rule  has  ever  been  laid  down  fo  large- 
ly, that  a  will  could  not  be  proved  without  examining  ail  the 
witneffes,  although  the  practice  has  been  to  examine  all  i  2  Bro. 
Cb.  Rep.  504. 

76.  Parol  evidence  of  a  parent's  intention,  that  a  portion  (hould 
not  be  a  performance  of  a  legacy.  2  Bro.  Cb.  Rep.  164 — J19.. 
Debeze  v.  Alaim. 

77.  Parol  evidence  admitted  to  (hew  that  legacies  given  by  a 
fecondcodicil  were  intended  as  accumulative.  2Bro. Ch. Rep. ^2i. 
////.  1789.     Coote  V.Boyd.    * 

78.  A  compofition  cannot  be  eftablifhcd  without  fhewrng  the 
deed  by  which  it  was  created*  or  provinjr  its  exiftence.  3  Bro. 
Ch.  Rep.  217.     i^J'4.  1791.     Heathcote  v.  Mainwaring, 

79.  Though  when  a  wife's  eftatc  is'  morgaged  for  the  benefit 
of  the  hulband,  (he  has  a  right  to  (land  as  creditor  on  the  huf- 
hand's  afletSj  yet  this  may  ^  repelled  by  evidence  to  (hew  her 

intention 


$)ear{ng.  47 

intention   to  the  contrary.     3  Bro.  Ch,  Rep.  201.     Hil.  ij^lm 
CliMon  V.  Hooper,      i  Ve/,  fun.  173.  S.  C. 

80.  An  order  was  made  on  the  regiftrar  pf  an  ecclefiaftical 
court,  to  deliver  an  original  will  to  be  produced  in  Chancery,  on 
giving  fecurity  to  return  it.  ^  Bro.  Cb.  Rep,  263.  June  1 791. 
Lahr,  Catisfieidi  and  4  Bro.  476.  Dec*  T793.  Forder  v.  Wade. 

81.  A  legatee,  havinji;  been  abroad  26  years,  and  not  having 
been  heard  of  for  25  years  hfl  pail,  prefumed  to  be  dead.  ^Bro» 
Cb,  Rep.  510.     JSaJf.  1792.     Dixon  v.  Dixon. 

82.  Parol  evidence  not  admlfTible  to  raife  an  equity,  that  a  penGon 
granted  by  the  crown  to  the  defendant  was  in  trud  for  the- plain- 
tiff, againft  the  oath  of  the  defendant  in  his  anfwcr.  3  Bro.  Ch. 
Rep.  577.     Lady  Margaret  Fordyce  v.  Willes. 

83.  An  ahfolute  conveyance  decreed  to  be  only  a  fecurity  on 
parol  evidence ;  rt  being  clear,  on  the  written  evidence  and  the 
accounts  of  the  parties,  that  the  agreement  was  not  what  the  deed 
purported  to  be.  4  Bro.  Ch,  Rep.  472.  Dee.  1793.  Cripps  r. 
Gee. 

84.  Parol  evidence  not  admifliblc  to  prove,  from  converfations 
before  and  at  the  time  of  figning  an  agreement  for  a  leafe,  that 
the  intent  of  the  parties  was  different  from  the  memorandum, 
though  the  fame  was  written  by  the  lefTee,  and  tlie  words  ''  clear 
cf  all  taxes'^**  the  purport  of  the  converfation,  were  omitted  in  the 
memorandum.  4  Bro.  Ch.  Rep.  514.  Feb.  1794.  5  Vef,  jun* 
688.  S.  P.     Jacifon  v.  Cator. 

8;.  Old  age  is  not  a  fuBicient  ground  to  prefume  impofitien. 
1  Vef.jun.  19.     Feb.  1789.     Lewit  v.  Read. 

86.  A  father  coming  to  baflardize  his  own  iflTue  is,  though  a 
If  gal,  a  very  fufpicious  witncfs.  i  Vef,  fun,  134.  1790.  Stan^ 
ders  V.  Edtvards. 

87.  Evidence  admitted  to  explain  a  latent  ambiguity  in  a  will, 
as  in  cafe  of  manors  of  the  fame  name,  and  where  there  is  an  in- 
adequate defcription  of  a  child,  or  a  legatee  ;  but  not  to  explain  a 
patent  ambiguity,  i  Vef.  jun.  259.  1790.  Baugh  v.  Mead. 
3  Vef.jun.  148.     Abhtn  v.  Mo[he^  S.  P. 

88-  Agreement  for  a  leafe  of  a  farm,  referring  to  a  paper  con- 
taining the  terms,  parol  evidence  to  prove  which  of  the  clanfcs 
in  that  paper  had  been  re;id  at  a  mreting  between  the  parties,  re« 
fufcd.     I  Vef.jun.  326.      May  1791.     Brodie  v.  Paul. 

89.  A,  Hated  by  books  in  evidence  for  the  defendant  to  be  a 
merchant  abroad,  and  one  witnefs  fwearing  he  knew  him  late  a 
merchant  abroad,  and  no  evidence  of  his  return,  is  fufficiently 
proved  out  of  the  jurifdi£tion,  and  defendant  precluded  from  ob« 
jcQiog  that  he  was  not  a  party,  i  Vef,  jun,  £^\6^  Feb.  1792. 
Wtpwuth  Y.  Boyer.  ^ 

90.  Where  an  eftate  is  charged  with  debts  and  legacies,  a  cre- 
ditor by  bond  is  not  admiflible  evidence  that  the  legacies  are  not 
paid,  a  Vef.jun.  1 1.  Mich.  1 702.  Jones  v.  Juberville.  and  4  Bro. 
CA.G,.ii.  S.C.  "^ 

9  ft*  An 
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91.  An  attorney  may  be  called  to  difclofe  what  paffed  at  tlic 
execution  of  a  deed,  as  a  witncfs,  or  as  to  being  fent  by  hb  client 
to  pat  a  judgment  ia  execution  1  that  is  an  a£b :  but  he  is  not  to 
difclofe  private  converfationi  ai  to  the  reafons  for  executing  the 
deed ;  and  the  depofitions  were  referred  to  the  Mailer  to  fee  what 
part  came  to  the  knowledge  of  the  witnefs,  as  confidential  attor-' 
sieji  that  it  might  be  fupprefled.  2  Vtf*  jun^  189.  June  1793. 
Stmdford  v.  Remingtofu 

92*  Evidence  to  prove  the  intention  of  parties  to  a  fettlement 
Tcfolied.     2  Vif*jun*  417.     Brydgis  v.  Ducbefs  of  Chandos. 

93*  Legacy  to  an  executor  for  his  care :  that  is  equivalent  to  a 
declaration  of  truft ;  therefore  evidence  is  not  admiffiblc  as  to  the 
refidue.  2  Vef.  jun. /^t^.  Aug.  I'J^^  Clennell  y.  Lev)thwaiie^ 
Thoffftton  V.  Tracy.     4  Vef.juH.  22*     WhiU  v.  Evans,  S.  P. 

94.  No  parol  evidence  of  an  intention  afterwards  to  give  an 
executor  the  refidue  will  be  fufficient ;  it  can  only  be  to  (hew 
what  was  intended  at  the  time  he  was  made  executor.     ItiJ. 

95*  Evidence  of  converfations  with  the  perfon  who  drew  the 
Will»  to  (hew  the  teftatrix  had  no  other  real  eftate^  rejcded. 
2  Fefjun,  589.     June  1795*     Sta9iders  v.  Standers. 

96.  Parol  evidence  to  explain  an  agreement  i^efufed^  3  Vef. 
jun.  34.     Feb.  1 7^6.     Pym  v*  Blaekhurn. 

97.  Frovifion  by  will  increafed  upon  evidence  of  the  tedator's 
requeft  to  the  executor  and  refidaary  legatee,  and  his  promife, 
upon  which  the  tedator  refufed  to  make  a  new  will.  3  Vef.juiU 
15a.     June  1796.     Barrow  r.Greenough. 

98.  Teftator  gave  a  fum,  part  of  his  4/.  per  cent.  Bank  Annui- 
ties}, to  his  wife  for  lifei  and  after  her  deceafc  to  fcveral  relations^ 
Evidence  was  admitted,  that  he  had  no  fuch  (lock  at  the  date  of 
the  wifl^  having  pre vioufiy  fold  it  all|  and  invefted  the  produce 
in  Long  Annuities,  and  to  (hew  the  caufe  of  the  miftake.  3  Fef. 
jun.  306.     Feb.  1797.     Sel^M9dv4  MUdmay. 

99.  Accounts  in  the  tcdator's  hand  writing  were  admitted  as 
evidence  of  the  cnrcumflances,  under  which  he  made  his  will ; 
but  not  to  explain  it,     2  Kef  jun.  ^j6,     Aug.  1797.' 

ICO.  Parol  evidence  of  an  intention  not  to  revoke  a  will,  re- 
jc£led.     3  Vefjun.  650.     March  1798.     Caves.  Holfrrd. 

xoi.  The  llatute  of  frauds  requires,  not  that  a  trull  (hall  be 
created  by  writing,  but  that  it  (hall  be  proved  by  writing  ;  which 
may  be  fubfcquent  to  the  commencement  of  it.  3  Vef  jun.  696. 
March  1798.     Foffer  v.  Hale,  and  5  Vef.  jun.  jo8.  S.  C. 

102.  When  letters- are  to  raife  a  tru(l|  there  mud  be  demon*^ 
.ftration  that  they  relate  to  the  jubje£l.     Ibid.  708. 

103.  A  reference  under  the  (lat.  7  G.  2.  c.  2o.  mud  proceed 
upon  adnf^iflron  qf  the  pilacipal  and  intered  due  upon  the  mort- 
gage; and  the  Mailer  cannct  admit  evidence.  J^VcfJun.iof^. 
July  1798.     Hevfon  v.  Hewfn. 

104.  Surrender  by  a  mortgagee  of  copyholds  to  the  uCe  of  his 
will,  is  no  proof  that  he  confidered  it  irredcemablCi    4  Vef.  jun* 

^j8q.     March  1799.     Hardy  v.  Reeves. 

105.  There 
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I6j»  There  Urcrc  two  inconfiflent  wills ;  and  a  Codicil  fefcr- 
f.'ng  to  thc^r/l  by  d^te,  as  the  lall  will ;  the  intermediate  will  is 
cancelled,  Ami  evidence  of  qnidake  cannot  be  admitted.  4  Fe/l 
jun.f^\6.      May     799*      Cro/bie  w,  MacdouaL 

•  o5.  Eviticncc  of  intention,  and  mift  -ke  as  to  the  fund  r6» 
jciled.     /^f^ef.jun^  6")^^     J^^"^ '799*     Chambers  y^  Minchin. 

:07.  Where  parol  evidence  between  the  executor  and  next  df 
kin,  a«  to  the  undifpofed  of  rcfidue,  is  admitted*  4  Vef,  jun» 
/jO.     jfuly  \  799.     Dicks  V.  Lambert.  , 

loS.  Upon  a  legacy  to  the  wife  of  the  teflator,  by  the  dcfcription 
of  his  chafle  h  ifc  \  evidence  of  har  incontmencc  not  admiiFible. 

4  VeJ.jun,  809. 

loy.  A  fubfequent  marrin^e  and  the  birth  of  a  child  revoke  a 
v.ill.  ^dfry  as  to  the  prop^'iety  of  admitting  evidence  againll  th« 
prefumption.     4  Tef.  Jun*  S^ii.     'J^*^y  ^199* 

110-  Parol  evidence  ot  an  intention  to  fatisfy  a  lejrncy  cannot 
be  admitted  originally,  as  it  may  where  it  is  introduced  to  repel 
a  prrfumption*  5  Fef.  Jtm,  79.  Nov.  1 799.  Freemantle  v. 
B.mkes. 

Ill*  Wh'-thcr  a  partnerfhip  fuhfifl^d  in  the  trade  of  a  colliery, 
is  ^  fa£l  to  be  tried  by  evidence,  and  evidence  from  books  and 
letters  was  admitted.  5  Vef.jun,y>%.  March  1800.  Fofter  y* 
Hale. 

112.  Parol  evidence  of  a  declaration  In  converfation  that  a  le-* 
g^tee  (hould  have  his  legacy  difcharged  of  debts  due  from  him  to 
the  teftator,  was  produced  ;  but  the  court  feemed  to  rely  on  the 
evidence  in  writing.     5  Vef.jun»  341.     March  1800.     Eden  v. 

113.  Whether  parol  evidence  of  the  intention  of  the  teftator 
can  be  read  originally  in  oppofition  to  a  claim  of  double  legacies^ 
^itre*     5  Vef.jun^  369.     OJborne  v*  Duke  of  Leeds ^ 

1 14.  The  evidence  of  a  fubfcribing  witnefs  to  a  Will*  difpoiin^ 
of  real  eftate,  dlfpenfed  with,  he  being  abroad*  5  Vef.juitn  404. 
May  i8oo*     Lord  Cartingion  v.  Pnyne. 

115.  A  partnerihip  cannot  be  ellabliflied  by  the  evidence  of 
partners,  and  their  private  communications.  The  fa£t  muft  be 
proved  aliunde  For  want  of  fuch  proof  a  commiilion  againft  the 
oil^nfible  partners  was  fuftained.  5  Vef.jun.  424*  June  1800. 
Ex  parte  Benfield, 

116.  Declarations  of  a  party  to  a  deed  previous  to  the  execu- 
tion, admitted  in  fupport  of  the  deed  againft  imputation  of  fraud. 
Declarations  fubfequent    impeaching    the   deed    were   rejefled* 

5  ^'f'j^n.  700.     Dec.  1800.     ConoUy  v.  Lord  Howe, 

117.  £vidence  that  an  appointment  wat.  improperly  obtained, 
I>c'uig  executed  by  a  will  re^uhrly  proved,  was  rejedied.  5  Vef, 
y^i.  849.     March  i8ox.     Kemp  v.  Kemp. 


Vide  Dtpojitkns — Devife  (G.  a.  2)^Evidinci'^Interrogataries'^ 
Contraii^  and  otber  proper  titles. 
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50  l^e^dng. 

i4Vin.  136.  ^D^  What  may  be  read,  by  whom. 

It  ^HE  court  will  allow  the  proving  of  exhibits  viva  vace^txhs 
*'  hearing,  but  not  to  let  in  other  examinations,  and  this  only 
on  the  application  of  th^  party,  who  is  to  make  ufe  of  them,  but 
po  inilance  where  it  is  allowed  on  the  application  of  the  contrary 
party.     1  ^/i.  444.     May  1737.     Graves  r.  Budget. 

2.  Where  a  perfon  has  been  examined  in  Chancery,  in  a  caufe 
at  law  between  the  fame  parties,  his  depofition  may  be  ufed  in 
evidence.     1  y^/l.  44.5.     Ea/1.  1737-     Fry  v.  tf^ood, 

3.  The  anfwev  of  a  defendant,  who  had  been  alfo  defendant  in 
another  caufc,  wherein  he  admitted  a  deed  to  have  been  exe- 
cuted, hut  zs  to  the  ufes,  he  referred  to  fuch  proof  as  the  plain- 
tiff might  be  able  to  make  ;  it  was  objeded,  that  being  an  anfwer 
in  another  caufe  not  then  at  hearing,  it  could  be  read  only  as  col- 
lateral evidence,  not  as  a  judicial  confefiion ;  and  that,  to  let  in 
any  kind  of  collateral  evidence,  there  (hould  be  fome  proof  of  the 
deed  ;  the  Chancellor  doubted,  yet  ordered  it  to  be  read,  yet  fub« 
jeft  to  be  conclufivc  or  not.  i  Fef.  388.  Fet.  1750.  Whitfield 
V.  Faujfet. 

4.  At  law  a  plaintiff  cannot  examine  a  defendant  as  a  plaintiff 
in  equity  may  if  there  is  no  material  evidence  againft  that  de- 
fendant, and  ht  is  not  interefted.  2  Vef.  22a.  March  1750. 
Dixon  V.  Parker. 

5*  Depofitions  of  a  co-defendant  read,  where  there  was  no 
material  evidence  againft  him,  and  no  decree.  2  Fef.  224.  Dixon 
If.  Par  ken     March  i^^o. 

6.  A  co-defendant  may  read  evidence  proved  by  the  plaintiff, 
2  Vef.tiiy     July  1775-     Walker  v.  Prefwick. 

7.  Truftee  plaintiff  in  a  bill  to  have  diredions  of  the  court 
may  be  examined  for  one  of  the  defendants.  Amb.  393.  Feb. 
1761.     Armiter  v.  Swanton. 

8.  On  a  re-hearing  the  appellant  may  be  let  into  new  evidence, 
vhtch  was  not  read  at  the  original  hearing,  provided  he  will 
give  up  his  dcpoGt.  2  Att.  408.  O/?.  1742.  Hedges  v.  Car- 
donnel. 

9.  Decree  where  the  prefent  plaintiffs  and  defendants  were 
parties  read,  though  not  conclufive  evidence.  2  Vef*  90.  Dec» 
1753.     Ajkew  V.  Poulterirs*  Company. 

10.  "Wtiere  a  caufe  ftands  over  to  add  parties,  and  on  amend- 
ment publiotion  is  open,  all  the  parties'  may  enter  into  a  new 
examination,  and  the  new  examination  read  againft  another  de- 
fendant,    2  Vef.  924,     July  1754.    Archer  v.  Pope. 


iitaiin^i  s ' 


(E)  what  riiay  te  read.     Deponents  interefted.      »^^'°-  *ii- 

i*  \  WITNKSSi  if  intcrcfted,  rnv^d  produce  a  releafe  before 
he  can  ^ivc  evid^rncc:     i  AtL  15.     Mich,  1737.     Anoni 

2.  Where  a  witiiefit  \i  under  the  neceflity  of  exculpating  her 
bwQ  charaiSler  firfl^  no  regard  ou^ht  to  be  paid  to  her  etidence^ 
as  to  the  condudt  of  others,     t  Atk.  97.   Dec.  1740.    IVatkyru  y» 

3.  in  c^fe  of  fraud,  the  CTidence  of  the  perfon  ^ho  joined  id 
grartting  away  her  eUate  was  admittedi  thou>;h  it  invalidated  her 
ri^httoit.     2Ati.22Si     Dec.  I'J 41.     Man  v.  Ward. 

4.  A  prrfon  made  a  defendant  for  form  fake*  may,  in  equity^ 
be  fxaminrd,  Caving  jult  exceptions;  fo  a  troftee  may  be  txa- 
mintd.     Jhid* 

5.  The  father  of  H.i  the  plaintiff  in  the  original  caufe,  exa- 
mined Hi,  to  the  merits :  after  his  father's  death  he  brought  a  bill 
of  revivor,  and  became  a  party  intcreded:  this  does  not  difqua<^ 
lify  him  from  being  a  witnefs.  2  Atk.  6i$.  July  I743.  Hand 
T.  Handi 

C).  On  a  bill  brought  againd  an  execdtor  to  account  for  aflct^^ 
the  evidence  6f  a  co-execittor.  which  tended  to  increafe  the  tef- 
utor's  eftate,  was  not  allpwea,  as  it  was  fwearing  for  hts  own 
bcne6t.     3/f/i.  95^     July  ij 44.     Mabank  y.  Metcalfe. 

7.  Depofitions  of  a*  defendant  may  be  read  for  the  plaintiff; 
but  if  a  defendant  may^  by  poflibility  only,  be  liable  to  cofls,  this  isi 
a  re^fon  for  reftifing  his  evidence,  jy^/il.  461.  Dec.  1746.  Bar* 
ret  V.  Umfrruille. 

8.  If  a  perfon  will  to  z&  as  to  make  himfelf  a  proper  party  to' 
acaufe^-and  liable  primd  fade  to  cofts,  thoufgh  he  was  the  only 
perfon  pre  fen  t  at  the  agreement,  he  cannot  be  admitted.    Ibid. 

9*  1  he  affignees  under  a  commiflion  of  bankruptcy  brought  a 
bill  to  fet  afide  an  affignment  of  an  annuity  from  the  bankrupt  to^ 
M.^  as  being  made  for  no  cohfideration,  and  as  evidence  of  the 
fraud  offered  to  read  the  examination  of  Jtf.'s  attorney,  taken  be- 
fore the  conamiffionersj  the  court  would  not  atdmit  it,  unlefs  he 
Had  been  examined  in  chief  in  the  caufe.  Bnt  as  M.^  by  his  an* 
fwer,  fet  ap  a  diflferent  right  to  the  annuity  from  what  he  ha(l 
done  in  his  examination  before  the  commifConers,  the  latter  wag 
read  to  fliew  the  uncertahity.'  3  Atk.  415.  Hafncnd  v.  Myers^ 
f^.  1746. 

10.  A  truftee  is  tonfidered  in  this  court  as  having  116  intereft  at 
all,  and  is  examined  by  order  every  day  ;  but  an  executor  or  ad* 
mioiftrator  in  tnift  have  been  determined  not  to  be  Capable  of 
being  examined  \  the  grotind  of  this  diftindion  is,  that  an  exe« 
cutor  is  anfwerable  for  devaftavits^  &c.  ^hich  rtiay  give  ah  im- 
(Toper  Hat  to  hu  miodi  and  the  poffibUity  of  mal-admimftration 
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has  induced  this  court  to  reject  him  as  a  witnefs.    3  jttk.  604* 
Fotherby  v.  Pate,     Feb.  1747. 

1 1.  fhc  bill  charged  that  thf  adminiflrator  durante  minor e  ^tate 
had  not  accounted  and  drilvcr^-d  over  the  aflcts  received  to  the 
executor,  who  by  anfwer,  in  (lead  of  in  filling  that  he  had  ac- 
counted, fubmitted  to  pay,  which  mada  him  an  incompetent 
witnefs.     Ibid. 

12.  WitMcfs  indifferent  when  examined,  thougli  interefted  af- 
terwards, his  depoGtiuns  read.  2  Vef,  42.  Glyn  v.  Bank  of  Eng* 
Uttd.     Nov.  1750. 

13.  Shop  books  in  teftator's  hand  siting  no  evidence.  Ibid. 

14.  Quxre  where  a  witnefs  to  a  will  was  a  creditor  of  the  tef* 
tator.      1  Ve/.  503.     Price  y.  Lloyd.     July  1 750. 

15.  Depofiiion  of  one  defendant  not  read  for  another,  as  being 
concerned  in  intereft»  and  ;is  a  decree  might  be  again ll  him.  2  Fef. 
219.     Dixon  V.  Parker.     March  1750. 

1 6.  On  obje£lion  to  comptrtency,  it  is  never  read ;  if  to  credit 
only^  it  may  be  read.     2  Vef.  220.     Ibid, 

17.  Depofitions  of  a  co-defendant  read,  where  there  was  no 
materia]  evidence  againft  him,  and  no  decree.     2  Vef,  224.    Ibid, 

i8.  Defendant,  by  examining  witneflesi  has  adjudged  himfelf 
interefted ;  yet  the  depofitions  may  be  read,  if  there  be  no  coliu- 
fion  with  the  plaintiff.    Ibid* 

19.  A  man's  own  entry  in  a  book  of  account  is  allowed  as  evi- 
dence on  inquiry  before  the  Mafter,  where  all  papers,  isfc.  are  to 
be  produced,  not  as  evidence  of  the  demand,  but  as  a  claim  in  his 
lifetime.     1  Vef.  54.     Nov    1754.     Lefeburev,  Warden, 

20.  The  evidence  of  a  co-defendant  particeps  fraudis,  and  in- 
terefted, not  allowed.  2  Vef,  629.  July  1755*  Bridgman  v. 
Green, 

21.  Where  it  is  the  evidence  of  an  attorney  or  truftee,  the  ob- 
je£tion  goes  to  his  credit  only.     Ibid, 

22.  A  father  having  impofed  upon  a  truftee  in  a  fettlement  to 
give  his  confent  to  the  execution  of  a  power  |  on  a  bill  brought 
to  fet  it  afide,  the  truftees  were  admitted  to  prove  the  impofitioni 
but  the  father  was  not,  to  clear  himfelf.  jtmb,  272.  May  1755. 
Scroggs  V,  Screggs, 

23.  Defendant  examined  as  a  witnefs  for  plaintiff  in  a  matter 
in  which  he  is  not  interefted ;  the  plaintiff  may  have  a  decree 
againft  him  as  to  other  matters.  Amb,  583.  1731-  NigbtingaU 
V.  Dodd. 

24.  Dcpofition  of  a  truftee  admitted  to  be  read  as  to  the  quatH 
turn  of  truft-money  in  her  hands,  which  was  given  by  a  tefta- 
mentary  fchedule  to  her  daughter,  under  circumftancea  which 
were  held  to  go  to  her  credit,  but  not  to  her  competency.  j,1mb* 
592.     J^h  ^15i'     Downing  r.Tcwnfend, 

25.  rarticJpsfraudii  cannot  be  examined  to  difprove  the  firaad. 

•Ibid. 

%  26.  £?!• 
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25.  Evidence  of  a  bankrupt  having  had  hU  allowance  and  cer* 
tificate  allowed,  in  regard  to  the  terms  on  which  a  leafe  had  been 
pkdzcd  by  him.     i  Brc,  Ch.  Ca.  269.     Eajl.  1783.     Rujfells.     ' 
Rujfdl. 

27.  A  witnefs  competent  who  can  recover  nothing  in  the  fuit. 
1  Vef.jun*  61.      Craven  V,  TickelL     4  Dec.  178Q. 

28.  Witnefs  had  been  examined,  and.  upon  fufpicion  of  his 
being  intercded,  an  iffue  was  dire6led  to  difcoverhis  intered,  and 
it  was  thought  that  the  court  might  hjve  ordered  an  interrogatory 
to  be  exhibited  in  the  nature  of  a  voir  dire,  3  Bro»  Ch,  Ca,  228* 
1791.     Stokes  V.  AfacMerriL 

29.  Where  jn  eftate  is  charged  with  debts  and  legacies,  a  cre« 
ditor  by  bond  is  not  admifiible  eviderice  that  the  legacies  are  not 
paid,  4.  Bro,  Ch.  Ca.  115.  Mich.  1792.  Jones  v.  TubervilU* 
tVef.jun.  II.  S.  C. 

30.  What  one  defendant  faid,  on  application  for  payment  of  a 
legacy,  to  which  (he  was  not  liable,  not  evidence  againft  other 
defctidants,  where  eftates  were  charged  with  it.    Ibid. 

31.  Witnefs  to  a  wiU  not  interefted,  at  the  execution,  or  death 
of  the  teftator,  is  competent,  though  interefted  at  his  examina- 
tion.     2  Vef.jun,  635.     July  t79S'     Biogravev.  Witider. 

(G)  What  muft  be  pleaded,  or  may  be  rejeded  at  '4^'"-  *37> 

the  Hearing. 

J  Stated  by  books  in  evidence  for  the  defendant  to  be  a 
^'  merchant  abroad,  and  one  witnefs  fwearing  he  knew  him 
Ute  a  merchant  abroad,  and  no  evidence  of  bis  return,  fufficiently 
proved  out  of  the  jurifdiAton,  as  would  be  prefumed  at  law,  and 
defendant  precluded  from  objecting  that  he  was  not  a  party, 
l^^ywff.  4X6«   ^Weymouth  V.  Boyer.     i^f^.  1792. 

Vide  Plea. 
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(F) 


(B.  2)  Charged,  in  what  Cafes,  and  how.  i4vgn.i39. 

I-]F  yf ,  feifed  In  fee  of  lands,  poffrffed  of  perfonal  eftate,  pivca 
all  his  worldly  goods  to  his  wife,  and  then  devifts  tiie  1  mds 
to  her  for  life,  then  to  R.  his  fon  and  his  heirs,  and  gives  M,  his 
daui;htcr  150^,  to  be  paid  her  in  twelve  months  after  jR.  thall 
come  to  cr.j  jy  the  ^ir'-mif'^s :  and  if  R.  dies  before  his  mother, 
tben  H  ,  another  fon,  coming  to  the  poflelBon  thereof,  au<i  fur- 

E  3  viving 


jf4  ^tit. 

•  •  • 

viving  his  mother,  fliall  pay  M.  200/. :  thU  charfres  the  real  cUntt 
only  I  and  (ha)l  be  paid  by  the  heir  claiming  under  the  devifec 
and  heir  ai  law  of  the  teilator.  1  jitk.  573.  MicL  1738.  Mi/tf 
y.  Leigh. 

2.  A  man  cannot  by  any  form  of  conveyance  raife  a  fee  fimple 
to  his  own  right  heirs,  by  the  n^me  of  heirs»  as  a  purchafe,  fo  ^ 
to  previ^nt  the  reverfion  from  ^eing^  afleis  to  fatisfy  the  fon's  debts, 
a  ^ti.  5y.     0/?.  1740.     G§(U/pbin  v.  Mlngdon, 

3.  Georpi  JVard^  having  po^tr  to  charge  his  eft;ite  with  2000/ 1 
by  his  will  gives  590/.  a-piccc  to  his  two  fifters,  and  dies  indtrbtcd 
to  the  plaintiffs :  this  2000/.  is  the  perfonal  e{l4te  of  George  JVard^ 
and  liable  to  hi^  deb^s.  %Ati.  172.  Aprii  1^41.  £ai(iton  y. 
Ward.  ^ 

4.  Thomas  Delahay^  00  his  marriage,  fettled  his  eftate  OQ  himr 
felf  for  life,  on  his  wife  for  life,  remainder  to  traflees  to  preferve 
(Contingent  remainders,  remainder  to  hi$  firft  and  every  Ton  in 
tail  male,  lemaindcrr  to  himfelf  in  fee.  A  fon  is  born ;  the  father 
dies  indebted  by  bond ;  the  fon  afterwards  dies  without  iflue ; 
but  by  his  will  devifes  the  eftate  to  the  defendant  in  fet :  the  re-> 
verfion  being  come  into  poffeffion,  was  aflVts  to,  pay  the  father'^ 
debts.     2  Ath.  204.     Trin^  I74i*     Kinnnfioo  v.  C(ark, 

5.  A  dcvife  of  an  eftate  charged  with  tnc  payment  of  debts  to 
a  collateral  relation,  being  a  devife  to  a  (Iranger,  the  defcent  is 
broken,   and  it  is  equitable  afltrts.     A  mere  truft  eftate  defcendr 

{  ^  ing  upon  an  heir  at  law>  is  legal  aQcts.    Plunket  v.  Penfon*    April 

31742.     2  4ri.  293. 

6.  If  a  man  feifed  in  fee  of  an  eftate,  having  borrowed  money, 
gives  bond  for  ir,  and  afterw:^rds  a  mprtg-ige  t^n  it,  and  afterwards 
by  will  devifes  the  eftate  in  fee  fo  moi^c^a^trd,  and  alfo  an  eftate 
for  life  to  A.  his  wife,  and  makes  her  fole  executrix,  and  after 
makipg  his  will,  purchafcs,  at  two  ditTcrent  times,  the  reverfion 
in  fee  of  the  lifehold  eftate,  and  die^  without  filtering  his  v^ill :  thp 
lifehold  eftjte,  and  the  reverfion  of  it,  fopurchafed,  ftiall  dcfcend 
to  the  heir  at  law  ;  but  it  fliall  be  liable  as  real  alTets  to  exonerate 
the  mortgaged  eftate  in  fee  devifed  to^.  the  wife.  2  Atk.  424. 
Mich.  1742.     Galton  v.  Hancock*  427 ''434.  ,S.  C« 

« 

i4V-n.  »6o.  1^  I  ^  Bound.     Iq  what  Gafes* 

|.  |F  A.^  and  JS.  his  wife,  feifed  in  right  of  B.  of  lands  in  Z).^ 
^  held  by  leafe  for  three  lives,  and  feifed  of  the  inheritance 
in  fee,  expe^ant  upon  the  death  of  ^/s  grandmpther  ai^fj  mother 
of  a  manor  and  lands  in  L.,  mortgage  the  lands  in  D.  for  1000/., 
and  then  the  manor,  ^c.  in  £.  for  800/.,  and  then,  on  borrowing 
2oo/*  more,  fpbjefi  both  to  the  payment  of  the  three  fums ;  and  be- 
.  fore  pi^yment  A,  dies  and  B.  becomes  fplely  fcifeJ,  and  borrows 
2.40/.  6d.f  which,  with  1 1 59/*  19/*  64,  interell, makes  up  2400/.;  and 
by  indorfement  on  the  fecond  mortgage  makes  both  fubjedi  there- 
to \  and  then  s^grees  with  C.  that  for  2260/.  10/.  (he  {hall  convey 

to 


to  htm  and  his  hetrs  the  eftate  in  Z.,  fubjefl  to  the  two  lives,  the 
money  to  be  applied  in  difcharge  of  the  mortgage,  and  that  the 
leafc  (hould  be  renewed,  and  a  third  life  (C.s  fon)  added,  and 
then  C.  to  lend  her  1600/.  to  pay  the  refidue  of  the  morrgagc,  the 
6ae,  and  her  debts,  and  C.  pays  100/.,  and  the  grandmother  dy- 
ing, C.  agrees  to  pay  146/.  more,  and  pays  fevcral  other  fums  in 
part,  and  the  leafe  is  renewed  and  the  fine  paid,  and  C  takes 
notes  and  a  bond  for  the  fiflns  advanced  till  the  agreement  (hall 
be  completed,  and  before  th;)t  B.  dies  inteftate  :  On  a  bill  by  her 
adminiitrator,  for  himfclf  and  the  creditors  of  C,  admitting  the 
fa£ts,  the  agreement  (hall  be  carried  into  execution  againft  the 
heir  at  law.     3  /fit.  i.     Mich.  1743.     Lacon  v.  MerthiSM 

2.  A,  conceiving  himfelf  entitled  to  a  copyhold,  was  admitted, 
and  fold  it ;  it  afterwards  defcended  to  him ;  he  died  without 
perfeding  the  conveyance.  This  is  a  perfonal  equity,  and  does 
not  bind  his  heir.  Semb.  i  Anjl.  it.  Eaft^  32  G.  3.  Morfe  ▼. 
Fautkener* 

3.  Tiuft-term  in  a  will  to  raife  out  of  a  real  edate  feveral  fums, 
of  which  fome  were  fecured  by  the  teftator's  bond  and  covenant, 
the  intention  being  to  give  them  as  portions  out  of  the  land,  not 
as  debts  or  legacies,  the  perfonal  edate  not  applicable.     3  Vef^ 

jum.  475..     1 797.     Riad  v.  Litchfield. 

Vide  (B.  2). 

(K.  2)  Pleadings  in  Adions  againft  him.  uviq.  isi. 

DEBT  againft  an  heir ;  the  defendant  pleaded  rien$  per  de^^ 
fcent^  except  a  mefluage  or  dwelling-houfe  with  the  appur* 
tenances,  and  alfo  a  certain  windmill  with  the  appurtenances ; 
which  faid  premifes  were  fubje£i  and  liable  to  the  payment  and 
fatisfa£lion  of  a  certain  fum  of  money,  laid  out  and  expended  by 
the  defendant,  fince  the  death  of  the  anceftor,  for,  in,  and  about 
the  repairs  of  the  windmill,  with  the  appurtenances,  over  and 
beyond  tlie  amount  of  the  rents,  iflues,  and  profits  thereof:  This 
plea  was  ruled  ill  on  general  demurrer.  Shetelnvcrtb  v«  Neville. 
JUicb.  27  Geo.  3.  B,  R.     i  Dumf.  &r  Ea^s  Rep.  454. 

(0:3)  W^^^c  *^®  ^^^^  ^^'^  ^^  compelled  to  join  u^jji^sh* 

in  a  Sale. 

^H£  court  will  not  declare  a  will  well  proved,  where  the  heir 
^    at  law  is  not  before  the  court,  though  he  cannot  be  found  ; 
but  it  will  decree  a  fale*     2  Ath,  1 20*     Hit*  1 740.     French  T. 
£arrow. 

Vide  title  Dtvife  (S.  C.}»  and  the  cafes  there  cited. 
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i4vin.  »yg,  (R)  favored.     In  general. 
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Seifed  in  fee,  dcvifes  his  lands  and  tenements  in  JB.  to 
truftees,  to  apply  part  of  the  rents  to  ch;iritable  ufes. 
The  teftator  dies;  the  church  of  jB.  becomes  void;  thr  htir  at 
law  (hall  prcfent.  Meufey  v.  Langhdfn.  Muh.  1735*  Ca.  Temp. 
Talb,  143. 

2.  The  freehold  dtfcending;  on  the  heift  an  executor  cannot 
enter  to  take  away  fixtures  without  being  a  trefpafler.  Ex  parte 
^nncey^XAth./^'jT.     Aug,  if^o, 

3.  Teftator  devifcd  all  his  lands  to  T.  C.  and  J,  P.,  and  their 
heirs  in  truft,  that  they  fli"uld  fell  his  Ivnds  in  ■  ■  -t  and  out  of 
the  purchafe-moi)ey  pay  his  debts  \  and  as  to  the  reit,  in  trufl^  to 
receive  the  rents  and  to  make  leafes  for  99  years,  determinable, 
(5*r.  and  therewith  to  pay  his  debts  and  lr|racies,  and  then  to  the 
ufe  6f  J.  A,f  wife  of  C  Jf.,  for  life ;  remainder  to  the  iffue  male 
«nd  female  of  her  body ;  and  makes  the  truftees  executors :  he 
like  wife  gives  a  legacy  of  500/.  to  his  nephew  Tifomai  Prowfe^  to 
be  paid  at  21  or  marriage,  who  died  before  21.  The  perfonal 
eftate,  tl  the  value  of  70c/.,  and  the  lands  in  -,  were  not  fuffi- 
cient  to  pay  the  debts.  Bill  by  the  adminiilrator  of  Thymas 
Prowfe  to  have  the  500/.  rat  fed,  which  the  court  refufed.  Prowfe 
y.  Abingdon^   I  Ath  482.     Eajl.  1 738. 

4.  Every  heir  at  law  has, a  ri^ht  to  inquire  by  what  means  and 
by  what  deed  he  has  been  difinherited.  Harrifon  v.  SouthcoU^ 
lAtk.  539.     JtJy  1741.  • 

5.  Ao  heir,  before  he  has  eftablifhed  his  title  at  law,  may  come 
here  to  remove  terms  out  of  the  way,  which  would  prevent  his 
recovering  there,  and  may  alfo  have  produ£lion  and  infpe£tion  of 
deeds  and  writings.     Ibid. 

6.  10,000/.  charged  by  Lord  BirigUy  on  a  term  of  1000  years 
/hall  not  be  paid  ofF  out  of  his  perfonal  eftate ;  but  the  land  on 
>vhich,it  is  charged  (liall  bear  the  burthen*  Burgoigne  v.  Fox^ 
I  Aik.  575.     May  173H. 

7.  An  ht*ir  at  law  does  not  want  an  cxprefs  intention  to  take  by 
a  will,  though  it  is  otherwtfe  with  regard  to  a  deed,  Lloyd  v.  SpU" 
kty  2  Atk>  151.     March  1 740. 

8.  If  a  man  feifed  in  fee  of  A,  dire£ts  that  it  ihall  be  exchanged 
for  J?.,  and  devifes  it  to  truftees  for  that  purpofe,  and  to  permit 
his  wife  to  enjoy  A.  till  the  exchange,  and  then  to  fettle  B.  on 
his  wife  for  life,  with  remainders  to  the  Umt  perfons  to  whom 
he  had  limited  other  manors  by  his  will,  whereby  he  has  devifcd 
all  his  real  eftates  to  truftees,  and  the  exchange  cannot  be  made  ; 
the  heir  at  law  of  the  teftator,  and'qf  the  furviving  truftee  for  ^., 
(hall  not  have  A.\  but  the  perfon  entitled  under  the  will  to  the 
other  manors  (hall  have  it*  z  Atk  366.  Trin.  1742.  Earl  of 
Coventry  y^  Coventry^ 

s 
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9.  In  exchanges  tt  is  not  clear  on  an  alienation  by  one  p^rty^ 
and  an  eTiQion,  whether  the  heir  or  the  alienee  (hould  enter.  Ibid^ 

io»  if  a  perfon  incapable  of  managing  his  affairs,  and  who  is 
afterwards  found  a  lunatic,  at  that  time  lays  out  part  of  his  per* 
fonal  eitate  in  the  purchafe  of  land,  with  the  approbation  of  his 
only  fon,  the  purchafe  (hall  ftand ;  for  the  court  will  give  the 
turn  of  the  fcale  in  favour  of  the  heir  at  law.  a  ^ti.  412.  Micb^ 
1742.     Serge/on  V.  Seafev. 

X  I.  If  money  be  fettled  to  be  laid  out  in  land,  and  afterwards 
all  the  parties  intcreilcd  agree,  that  if  /i.  dies  before  it  is  fo  in- 
vefted,  then  it  (hall  go  to  them,  and  their  executors  and  admi- 
nillrators,  according  to  their  refpe£live  interefts,  and  one  of  the 
parties  dies  before  y/.,  it  fhall  go  to  the  heir,  and  not  to  the  exe* 
cutor.     2  Aik.  45a.     Mich.  174a.     Oldham  v.  Hughes. 

12.  On  a  bill  to  eftabliih  a  will  againft  an  heir  at  law,  though 
he  makes  default,  the  proofs  mud  be  read ;  for  the  Will  cannot 
otherwifc  be  proved.     3  ^/ifc.  25.     iv*.  1743.     Webb  y.  Litcot. 

13.  But  where  there  is  a  truft  of  money  clearly  intended  to  be 
confidered  as  money,  though  afterwards  there  is  a  power  given 
to  the  truftees  to  lay  it  out  in  land,  yet  if  it  is  not  done,  it  (hall 
DOt  be  confidered  as  land,  nor  go  to  the  heir.  3  Atk>  21 2.  HiL 
1 744.     Stamper  v.  Milier. 

14.  If  a  man,  by  aiticles  before  marriage,  covenant  to  fettle 
lands,  or  a  rent-charge  thereout,  of  40/.  per  ann>,  on  truftees  to 
the  ufe  of  himfelf  for  life,  then  to  the  wife  for  life  in  bar  of 
dower,  remainder  to  the  heirs  of  their  bodies,  and  he  has  then 
no  real  eftate,  but  purchafes  afterwards  one  of  9/.  in  A.  and  an- 
other of  40/.  in  J?.,  fubjefl  to  an  eftate  for  life  to  another  in  an 
undivided  moiety,  the  lands  in  A.  and  the  moiety  in  pofTefTion  of 
thofe  in  B.  (hall  be  confidered  as  purchafrd  in  performance  of  the 
covenant,  and  go  towards  the  widow's  jointure,  the  moiety  not 
in  pofTelTion  (hall  go  to  the  heir  at  law.  3 '^'^^- 323.  1746* 
Deacon  v.  Smith, 

15.  If  A, J  by  articles  before  marriage  with  A,  covenants  to  lay 
out  2000/.  in  land,  and  to  fettle  on  A.  for  life,  B.  for  life,  then 
to  truftees  to  fell  and  divide  the  money  among  the  children  of 
the  marriage^  to  fons  at  21,  dc^ughters  at  21  or  marria^je,  pro- 
vided no  fale  be  made  till  one  of  the  (hares  become  payable  \  and 
lands  arc  purchafed,  part  before  and  part  after  A,*$  death.  C, 
the  only  child,  attains  21  in  JB.'s  lifetime,  but  never  applies  for  a 
fale,  nor  are  the  lands  conveyed  to  her,  but  (he  lets  leafes  of 
them,  referving  rent  to  her  and  her  heirs ;  B.  dies ;  C.  dies  in* 
teftate ;  the  lands  (hall  go  to  the  heir  at  law.  3  Ati,  680.  Hi/, 
1747.     Crabtree  v-  Bramble, 

1 6.  If  a  man  devlfes  a  legacy  out  of  his  land  to  his  heir  at  laWy 
and  the  land  to  another;  and  the  will  is  not  well  executed  ac« 
cording  to  the  ftatute  of  frauds  for  the  real  eftate ;  the  court  will 
not  compel  the  heir  at  law,  upon  accepting  the  legacy^  to  give  up 
the  land.  3  Atk^  695.  1740.  Herle  v.  Greetibani.   i  Fef.  298.  S.  C* 

17.  If 
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17.  If  a  man  gives  legacies  to  his  executors,  and  a  copyhoM  to 
J.  2  he  paying  his  executors  loooA  and  gives  the  refidue  of  liis 
eftate  to  a  c!\jprity ;  this  1000/.  is  a  charge  on  real  eftate,  there- 
fore void  by  the  ftntijte  of  Mortmain^  and  the  devifee  cannot 
take  without  performing  the  condition ;  therefore  the  1000/. 
fhall  go  to  the  heir,  i  ¥ef^  io8.  TViit.  1748.  Jrm!dY.  Cbap^ 
man. 

18.  Where  a  man,  by  will,  dire  As  bis  real  cftate  to  be  fold, 
and  the  produce,  together  with  his  perfonal,  to  pay  debts  and 
legacies,  and  one  of  the  legacies  is  void  by  law,  or  lapfes,  it  ^oes 
to  the  refiduary  legatee,  and  not  to  the  heir  at  law«  x  F^,  ^29. 
Mich.  174$-     Durour  v.  Motte^x. 

19.  Where  an  heir  at  law,  by  his  anfwer  to  a  bill  brought  to 
e{labli(h  a  will,  admits  it  to  be  duly  executed,  and  to  the  purport 
as  fet  forth  in  the  bill,  his  faying  at  the  clofe  of  his  anfwer  that 
he  is  heir  at  law  to  the  teftator  is  not  enough  to  entitle  him  to  an 
infpe£lion  of  the  deed^,  even  if  he  had  pointed  out  what  the 
deeds  were  he  wanted  to  infpe£b,  and ,  the  fubftance  of  them, 
which  was  not  the  cafe.  Patter  v.  Potter^  3  Atk.  719,  i  Vef. 
274.  S.  C.     Julf  1749. 

ao.  A  copyhold  tenement  intailed  being  burnt,  a  colIeQion  tn 
briefs  to  rebuild  was  paid  to  the  guardian  of  the  tenant  in  tail, 
who  dies  under  age,  without  its  being  fo  applied ;  the  claimants 
under  the  intail  are  entitled  to  the  money,  and  not  the  perfonal 
reprefentative.     Rook  v.  Warth^  i  Vef,  460.     May  lyso* 

21.  Books  are  not  heir  looms,  but  the  property  of  the  firft  taker 
tenant  in  tail,  %  Vef,  i  a  i  •  January  1 7  5  Q.  Duke  of  Bridjiyuattr 
V,  Egerton. 

,  22.  Heir  general,  or  by  cuftom,  not  difinheiited  by  implication. 
Pyas  V.  Byas^  2  Fef.  l6$.     1750. 

2^.  An  heir  muft  recover  at  law  againft  devi{ee«  K'nght  v. 
Pupiejfts.      2  Vef  362.   July  1 75 1. 

;Z4.  Bill  by  a  difmhericed  heir  difmiifed  nvithout  cofiu  Leman 
V.  Alie.     Jan.  1753.     Amb.  163. 

25.  Money  left  by  will  to  be  laid  out  in  land,  the  trudee  being 
entitled  to  the  money,  lays  part  of  it  out  in  a  pUrchafe,  but  after- 
wards difcharges  that  eftate  of  the  truft;  .and,  making  his  will, 
gives  generally,  wiihopt  taking  notice  of  this  money,  his  real  and 
perfonal  eftate  to  A.^  who  afterwards  makes  his  will,  and  gives 
his  real  eftate  to  £.,  and  his  perfonal  eftate  to  C.  The  truft- 
money  pafTes  as  perfonal  eftate.  PuUeney  v.  Earl  of  Darlingtaaf, 
I  Bro.  Cb.  Rep.  223.     1783. 

26.  Tcftdcor  gives  legacies,  to  be  raifed  by  the  means  after 
pointed  out  i  then  direfls  an  eftate  to  be  purchafed,  a  fum  to  be 
raifed  for  maintenance,  and  the  reGdue  of  the  rents  to  be  applied  to 
raife  the  legacies :  and  in  default  makes  the  eftate  liable.  The  le- 
gacies are  not  perfonal,  but  a  charge  on  the  real  eftate ;  and  one 
of  the  legatees  dying  an  infant,  the  legacy  (hall  not  be  raifed  for 
fhe  adminiftrator.  3  Bro*  Ch.  Ca.  ip8.  Jtdj  1790.  Harrifin 
V.  Naylor, 

%1.  The 


ty.  The  CbancelloK  in  this  caufe  thought^that  he  had  authofUf 
to  order  timber  decaying  on  a  lunatic's  eftate  to  be  cut ;  but  did 
nor  abfolutely  decide  the  poipt,  or  whether  the  produce  fhould  be 
iconGdercd  &s  real,  or  perfonal  eftate,  and  go  to  the  heir,  or  next 
of  kin.  Ex  parte  Bromfie/J,  3  Bro.^Ch*  Rep.  510.  I  Vef.jun* 
453.  S.  C.     -K<j^.  1792. 

28.  Tcflator  contracts  fdr  a  particular  edate,  but  dies  before 
the  purchafe  is  completed ;  afterwards,  from  the  (late  of  his  af« 
falrsy  the  contra£l  is  diflblved :  yet  the  purchafe-money  fliaii  not 
fink  into  his  perfonal  eilate,  but  be  laid  out  in  other  lands  to  the 
fame  ufcs  as  he  had  devifed  the  land  contracted  for.  Wbitakcr 
y.  IVhitakor^  4  Bro.  CL  Rep.  31.     Ju/y  1792. 

29.  When  an  heir  at  law  is  brought  by  order  before  the  court,  / 
though  tin  re  be  no  refulting  tru(t  in  his  favour,  he  fhall  have  his 
cods.     Jittornej  General  v.  Haberdajberi  Campanj^  ^Brq.  Ci-  Rep. 
178.      Hi/.  1793. 

30.  Timber  felled  on  a  lunatic's  eftate,  by  the  committee,  by 
prder  of  the  court,  the  produce  is  the  perfonal  edate  of  the  lu- 
nadc.  Bill  by  the  heir  at  law  difmiiTed.  Oxendon  v.  Lord  Compr 
/c»,  4  Bro.  Ch.  Rep.  397.     2  Vef.jun.  6g.  S.  C.     July  1793. 

31.  A.f  entitled  to  a  fum  of  money  fecured  by  a  trud  tern^^ 
and  alfo  to  another  fum  of  money  under  a  covenant  in  her  fa- 
ther's fettlcment  to  convey  to  the  ufe  of  his  elded  fon  in  fee^ 
fuSje£k  to  fach  fecond  fum  as  an  additional  provifion  for  younger 
children ;  dies  before  either  of  the  fums  was  raifcd,  leaving  her 
brother,  a  lunatic,  her  fole  next  of  kin,  and  entitled  to  the  edates 
liable  to  the  two  fums;  he  dies,  and  held  that  his  heir  takes  the 
edates  difcharged,  9  Vef,jun,  2(5 1.  July  1793*  LordCompto^ 
y.  Oxendofin 

32.  Tedatriz,  haying  given  real  and  perfonal  edate  to  pay  le- 
gacies, and  the  perfonal  being  fufBcient  to  pay  them,  the  real 
eflate  (hall  not  be  fold  for  the  next  of  kin.  Chiitj  v.  Parker^ 
4  Bro.  Ch,  Rep.  41 1.     2  Vef.jun.  271.  S.  C.     July  i793« 

33.  As  between  real  and  perfonal  reprefentattves,  tlieir  rightf 
are  purely  legal ;  and  neither  has  any  equity  to  convert  the  pro- 
perty.     iValker  v.  Denne^  2  Vef.jun.  ^76.     May  1793. 

34.  An  heir  is  excluded  only  by  tc  da  tor's  giving  to  fomebody 
elfe:  for  the  heir  will  take  what  is  not  difpofcd  of,  evi-n  againO: 
the  teftator's  intention,  2  Vef.jun.  225.  1793<  Habergbam  t« 
Vincent. 

35.  Perfonal  edate  tender  marriage  articled  was  to  be  inveded 
in  land,  or  government  or  other  fecurities ;  the  court,  finding  it  ill 
its  original  date,  confiders  it  as  perfonal ;  but  part  of  it  haying 
been  laid  out  in  land,  which  was  fettled  and  afterwards  fold,  and 
the  produce  inveded  in  dock  till  a  proper  purchafe  of  land  could 
be  foand  to  be  fettled  to  the  fame  ufes,  that  was  confidercd  s|8 
bod.     Briftow  v.  Warde^  2  Vef.jun,  336.     June  1794. 

36.  Land  devifed  to  be  fold  ;  the  produce  to  be  applied  a9 
after  mentioned :  if  no  difpofition  is  made,  the  heir  ihall  take* 
Sbeldon  y«  Barnesy  %  Vef.jun.  447.     Aug.  1794* 

37.  Tcdator 
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37*  Teftator  gave  real  eftates  to  be  fold,  and  the  produce  to 
be  confidered  as  part  of  his  perfonal  eftate  -,  and  thereout  and  out 
of  his  perfonal  cftate  gave  legacies  to  the  next  of  kin,  heir  and 
others :  he  gave  other  cftates  to  be  fold,  and  the  produce  to  be 
confidered  from  thenceforth  as  other  part  of  his  faid  perfonal 
cftate,  and  to  be  difpofed  of  in  manner  following  :  he  then  gave 
legacies  and  fome  eftates  fpecifically,  and  other  legacies  out  of 
his  faid  truft-monies  and  perfonal  eflate ;  and  gave  his  executor 
I  coo/,  to  be  difpofed  of  according  to  any  in/lruffions  he  mi^kt 
leave  in  writingf  and  gave  all  the  refidue  of  his  goods  and  chat- 
tels,, perfonal  eftate  and  effc&s  whatfoever,  fubje£l  to  debts,  le« 
gacies,  is^e*  No  in(lru£>ions  being  found,  the  heir  held  entitled  to 
thC'lOOo/.     Collins  v.  Waheman^  2  Fe/.Jun,  683.     July  1795. 

38.  By  fettlement  on  marriage,  reciting  an  intention  to  pro- 
vide for  the  wife  and  children,  certain  tolls  were  granted  for  the 
remainder  of  the  grantor's  term,  in  truft  to  raife  an  annuity  for 
the  lives  of  the  wife  and  her  mother  and  the  furvivor ;  then  re- 
citing that  the  remainder  of  the  term  might  expire  in  the  life  of 
the  wife  or  her  children,  therefore,  to  make  a  provifion  for  her 
and  her  children  by  the  then  or  any  future  hufband,  the  truftees 
fliould  be  poflefled  of  the  faid  tolls  for  the  remainder  of  the  faid 
term,  upon  truft  to  raife, -after  the  deaths  of  the  grantor  and  the 
mother  of  the  wife,  100/.  annually,  to  be  placed  out  in  the  pur- 
chafe  of  freehold  lands  or  hereditaments,  or  leafehold  eftates  for 
two  or  three  lives,  as  often  as  a  competent  fum  (hould  be  raifed 
for  that  purpofe;  and,  until  convenient  purchafes  ftiould  offer,  to 
be  invefted  upon  government  fecurities  upon  truft;  in  cafe  the 
wife  (hould  furvive  the  term,  to  pay  the  rents  and  profits  of  fuch 
cftate  or  eftates  fo  to  be  purchafed,  or  the  intereft,  produce,  and 
profits  to  anfe  from  the  money  fo  intended  to  be  placed  out,  until 
fuch  purchafe  (hould  be  made,  to  the  wife  for  life  :  and,  after  her 
deceafe,  to  apply  the  faid  rents  and  profits,  or  intereft-money, 
towards  the  fypport  and  maintenance  of  fuch  child  and  children 
of  her  as  (hoitld  be  living  at  her  death,  till  the  youngeft  (hould  be 
21 ;  and  then  to  be  pofiefTed  of  fuch  eftates  fo  to  be  purchafed, 
or  of  the  money  arifing  from  the  annuity  not  placed  out  in  one 
or  more  purchafe  or  purchafes,  to  the  ufe  of  fuch  child  and  chil- 
dren, in  fuch  (hares  and  proportions,  payable  at  21,  as  the  fur- 
yivor  of  the  hu(band  and  wife  (hould,  by  will  or  deed,  dire£l, 
limit,  or  appoint :  and  in  default  thereof,  to  the  ufe  of  all  fuch 
children,  tqually  to  be  divided  at  their  refpe^live  ages  of  21 ;  but 
if  (he  (hould  die  without  leaving  any  child  or  children,  or  all 
fhuuld  die  under  2 1 ,  then  to  the  ufe  of  the  grantor,  his  heirs, 
executors,  adminiftrators,  and  afligns,  and  after  paying  the  faid 
annuities  to  be  poflefTcd  of  all  the  furplus  money  arifing  from  the 
faid  tolls  during  the  remainder  of  the  term  for  the  ufe  of  the 
grantor,  his  executors,  (ffr.  From  the  death  of  the  grantor,  who 
furvived  the  wife's  mother,  the  truftees  received  100/.  a-year,  and 
laid  out  in  ftot  k  the  funVs  received,  and  the  produce.  One  fon 
was  the  only  iffue  i  he  attdined  21  in  the  life  of  his  mother,  and 

furvived 


furrif  ed  her.  The  court  would  not  inveft  the  fund  in  land ;  but 
hclii  it,  with  the  accumulations  from  the  death  of  the  grantor^ 
and  the  future  payments,  as  a  veded  intcred  in  the  fon  at  2i^ 
and  as  perfonal  eilace  belonging  to  his  adminiftrator.  3  Vef.jun* 
41.      179^*-     Swann  V,  Fonmreau. 

39.  Eilatc  fold,  fubjr£t  to  a  mortp^age,  was  exonerated  in  fa-« 
?our  of  the  heir  by  the  perfonal  cftate  of  the  purchafer,  his  zGl% 
having  clearly  made  it  his  perfonal  debt.  Wood  v.  Huntingford^ 
3  Vef.jun    128.     Mq")  1796. 

40.  Mortgaged  cftate  defcei^ds ;  the  mortgagee  prefiing,  the 
fecurity  is  aiTigned :  a  mere  covenant  by  the  heir  upon  that  occa- 
fion  for  payment,  does  not  make  it  his  perfonal  debt ;  neither 
docs  a  mere  covenant  by  the  purchafer  of  a  mortgaged  eftate  to 
tniiemnify  the  vendor  make  it  bis  perfonal  debt.     Ibid.  131* 

41.  Real  eftate  devifed  to  be  fold,  and  the  produce  difpofed  of 
with  che  perfonal,  with  a  power  to  dire£l  the  fund  to  be  laid  out 
in  land  :  no  fuch  direAion  having  b^en  given,  it  was  held  per- 
fonal property.    Maberly  v.  Strode^  3  Vef.jun.  450.    July  1797. 

42.  Under  the  conftitution  of  the  HandAn-Hand  fire-office^ 
the  heir^  to  whom,  upon  the  death  of  the  infured,  the  property 
being  freehold  defcended,  cannot  have  the  benefit  of  the  policy 
^rithout  affignment.  Mildmay  y,  Folgham^  3  Vef.jun.  471.  July 
1797. 

43.  Neither  an  heir  at  law  nor  next  of  kin  can  be  barred  by 
any  thing  but  a  difpoGtioa*     Pickering  v.  Lor^d  Siamfordf  3  Vejf, 

44*  Where  there  was  a  power  to  fell,  but  the  legal  eftate  was 
not  devifed,  it  defcended  to  the  heir,  till  the  execution  of  the 
power.     3  Vef.jun.  513.    Aug,  1797.    Warneford  v.  Thompfon. 

45.  Money  bequeathed  to  j^.  to  remaifi  at  intereft,  or  to  be  by 
bim  Utd  out  in  re^l  eftates  to  go  with  other  dlatcs  devifed.  A* 
being  tenant  in  tail  of  the  real  eftates,  and  being  entitled  under 
an  affignment  of  the  money  from  the  rcverfioner,  fubje£l  to  con- 
tingent limitations,  difpofed  of  the  money  by  will.  The  court 
inclined  in  favour  of  the  difpofition,  upon  the  ground  that  A. 
might  have  called  for  the  money  as  abfolute  owner :  but  it  was 
eft^bliflied  upon  the  option  to  continue  it  perfonal  eftate.  Amkr 
T.  AmUr^  3  Fef.jun.  583.     Jan.  1798. 

46.  Devife  of  a  copyhold  (duly  furrendered)  to  A.  and  his  heira 
in  truft  for  B.  and  his  heirs.  Upon  the  death  of  ^.  without 
heirs,  the  heir  of  the  truftee  has  no  equity  to  compel  the  lord  to 
admit  him,  and  his  bill  was  difmifled,  but  without  cofts*  XP7/- 
lianu  T.  Lord  LonfdaU^  3  Vef.jun.  752.     May  1798. 

47.  The  court  will  not  interfere  between  reprefentatives  bf 
changing  the  nature  of  propertv'in  execution  of  a  truft,  the  obh- 
jca  of  which  has  failed.  Croft  v.  Slee^  At  Vef.jun^  60.  Julf 
1798. 

48.  An  heir  at  law  has  no  equity,  except  to  remove  incun»« 
brances  in  the  way  of  his  legal  title  :  he  cannot  call  for  an  infpec- 
tioo  of  deeds  in  the  pofieffioo  of  the  dcvifeca.    Lady  Sbaftejbury 

V.  Arro9u» 


6l  ^tiu 

¥.  Arrovffmttht  4  Ve/.jun.  66.     Jufy  1798.-^- Vide  thy  r.  Meii^ 
^ifhy  2  Vtf.jun,  679. 

49.  If  an  eftdte  is  devifed  charged  with  legacies,  which  failj 
the  deviffe,  and  not  the  heir,  (hall  have  the  benefit  of  it.  Reu^ 
nell  V.  jibbot^  4  Vef.jun,  811. 

50.  No  equity  bctwpcn  the  heir  or  delrifce  artd  the  pctfon:tl  re- 
|)rcfrntativc  to  convert  propt-rty  from  the  ftatc  in  which  it  was 
found  at  the  death.  Attorney-Getural  v.  Botifyetf  5  Vtf.jun.  303. 
1800. 

5!.  To  convert  real  of  prrfonal  property,  as  between  the  real 
or  perfonal  reprcfentatives,  from  thf  (late  in  which  it  id  found  at 
the  drath,  the  chara£lrr8  of  land  or  motley  muft,  by  the  trufl^ 
covenant,  (*fr.  be  iitiperatively  and  definitively  affixed  to  it : 
otherwife,.  if  there  be  an  option,  there  is  no  equity.  The  bill  by 
the  heir,  claiming  the  property  as  real  tftatc,  was  difmiffed  with- 
out cofts.  Wheldnll  w.  Partridge^  J  Vef.jun.  388.  May  1800. 
52.  Whether  the  Journals  ot  the  Houie  of  Lords,  delivered  tof 
,  a  peer,  go  with  the  title  ?  Upton  st  Lord  Ferrers ^  3  Vef.jun.  80 1.* 
March  i8or« 

^y"  '^9'    (S)  Interim  Fjlatt.     Ifl  what  Cafes  the  Heir  (hall 

take  it. 

\*  tTI7HERE  mdney  id  given  ta  be  laid  out  in  lafnds,  and  whert 
.  ^^  bought  to  be  fettled  on  fuch  and  fueh  perfons ;  on  a  bill, 
the  courfe  is  to  dire£t  a  purchafci  and  the  profits  of  the  money 
in  the  mean  time  to  go  as  land.  Earl  of  Coventry  v.-  Coventry^ 
zAtk.'^^.^.     July  iT^l^ 

2.  Dirc£lions  in  a  wilf  to  purchafe  an  edate,  which  is  after- 
wards fwallowed  up  by  an  inundation  ;  the  money  (hall  not  go  to 
the  executor,  but  as  the  rents  of  the  purchafcd  lauds  nfroald  havq 
gone.     Ibid. 

3.  If  there  be  an.  executory  detife  of  lan'ds,  with  sT  pro^ifo  in 
the  will,  that  the  profits,  beyond  an  allowance,  (hall  be  laid  up 
for  the  firft  perfon  who  (hall  be  entitled  to  the  lands,  when  he  at- 
tains  2 1 ,  and  the  teftator  dies,  leaving  no  perfon  in  effe  to  take 
under  the  limitations ;  until  fuch  perfon  be  born,  the  profits  ard 
to  be  looked  Upon  as  an  undifpofed  of  refidue,  and  defcend  to 
the  heir  at  law.  An  if  fuch  perfon  coiiies  In  effe^  and  dies,  the 
heir  at  l^tw  is  ftill  entitled  to  the  ptofits,  beyond  the  maiAter)ance, 
during  the  itifant^s  life,  and  to  all  profits  afterwards,  till  a  perfon 
comes  in  effe  entitled  to  an  efiate  fot  life  in  po(rcffion.  1  Vef  269* 
3Vi«.  1 749.     Hopiifts  v.  Hopkins.^ — ^Vide  Ca.  Temp.  Talb.  44. 

4*  Devife  in  truft  for  the  child  of  teilator's  daughter ;  if  (he 
die  without  {(Tue,  over ;  the  interifiediate  profits,  tiH  the  contin- 
gencv  happens,  accumulate,  and  defcend  to  the  heir.  Gil/on  v. 
Lord  Mont/vrt,  i  Vef.  496.     June  1756. 

Vide  tit.  Devife  (R.  c)i  (P.  a^  ^*  2-1  (N.  b),  and  (O.  b), 

feff.  l*pajftm% 


(S.2)  Marriage  Portion.     Where  it  fhall  go  to  the     ^^^^^ 

Heir.  !tJ!LLi* 

I. Tl/HETHER  a  portion  charged  on  land  be  given  with.or 
^  ^    without  intcrcft,  by  deed  or  by  will,  if  the  perfon  dies 
before  the  age  at  which  it  becomes  payable,. it  (hail  (ink  into  the 
eflate.     i  Aii.  5^2.     Mich,  1738.     Boycott  v.  Cotton, 

2.  A  provifo  in  a  fettlement  that  1000/.  (hall  and  may  be  laid 
out  by  the  truftecs  in  the  purchafe  of  lands.  Where  there  is  a 
power  to  lay  out  money  in  land,  but  the  original  intention  was» 
that  it  (hould  be  conGdered  as  money,  if  not  vefted  in  land,  it 
(hal)  not  be  conGdered  as  fuch,  and  go  to  the  heir.  Stamper 
T.  MiUer,  3  Ati.  21  a.     Feb,  1744. 

3.  R.  B.f  by  articles  previous  to  his  marriage,  covenanted  to 
lay  out  2000/.  10  the  purchafe  of  lands,  and  to  fettle  the  fame  on 
htmfelf  for  life^  and  after  his  deceafe,  on  Mary  his  intended 
wife  for  Iife»  and  after  both  their  deceafes,  to  truftees  to  fell,  and 
the  money  ariGng  by  fuch  fale  to  be  divided  among  the  children  of 
the  marriage,  tofonsat2i,  daughters  at  21  or  marriaj^e,  pro^ 
wdid  nofaU  be  made  till  cne  cf  the  Jbares  become  payable.  The  pur- 
chafe was  made  accordingly,  afterwards  Elizabeth^  the  only  fur« 
viving  child,  died  unmarried,  but  had  attained  the  age  of  21 ;  the 
ibfolute  proprietor  of  thefe  eftates,  Elizabethy  having  taken  them 
as  land  in  her  lifetime,  and  done  a£ls  to  (hew  that  (he  intended 
them  to  be  conGdered  as  real  eftates,  they  muft  be  held  as  fuch, 
and  go  to  the  heir.     Crabtree  v.  Bramble^  3  Ath,  680.     March 

J747- 

4.  Money,  by  marriage  articles  to  be  laid  out  in  land  to  the 

life  of  httflbiand  and  wife  for  life,  then  to  the  children  as  they 
(hottld  appoint ;  in  default  of  appointment,  equally ;  if  but  one, 
to  that  one  in  tail ;  reverGon  to  the  hu(band  in  fee.  There  was 
one  daughter ;  the  truftee  pays  the  money  to  her  and  her  huf- 
band;  (he. not  being ytfiyf/rii,  nor  feparately  examined ;  the  pay- 
ment is  not  fufficient  to  make  it  to  be  conGdered  as  money,  and 
the  Gfter  of  the  half  blood  may  claim  the  reverGon  in  fee  of  the 
father.     Cunningham  yt,  Moody^  \Vef  174.     Dec.  1748. 

I 

Vide  Portions  ( I ). 

(T)  Where  he  fhall  have  the  Surplus*  i4viii>  «ti. 

I.  A  N  executor  in  truft  for  an  infant  of  a  leafe  for  ninety-nine 
^^  years,  determinable  on  three  lives,  on  the  lord's  refuGng 
to  renew  but  for  lives  abfolutely,  complies,  and  changes  the  years 
into  lives)  on  the  infant's  death  under  age  and  inteftate,  this  (hall 
be  a  tmft  for  his  adminiftrator,  and  not  for  his  heb«  Witur  v« 
WittiT^  3  P^  Wnut  IPO,    Hil.  1730* 

a.  Devife 


64  Ipelf. 

« 

2.  Devife  of  a  rent-charf^r,  to  be  fold  to  pay  legaciei  amotint* 
itig  to  HooLf  and  if  the  rent-charge  fliould  fdl  for  loooiL  the  tef<a 
tator  eivr8  a  further  le^^acy  of  20o/. ;  it  fells  for  more  than  8co/. 
and  kfs  than  looo/. :  the  excefs  beyond  the  860/.  belongs  to  th<i 
Iieir  as  a  refulting  truft.  Stonebou/e  v»  Eveiyt^  ^JP.  Wtns.  252. 
Eoft.  17^4. 

3.  Te(tator,  amongft  other  legaciesi  gives  a  legacy  of  5/.  to 
B»  his  brother  and  hrir,  makes  his  wife  C  his  folc  heirefs  and 
executrix  of  all  his  lands,  t'^nements,  goods,  and  chattels,  to  fell 
and  difpofe  of  the  fame  as  (he  Qiould  think  fit,  to  pay  his  debts' 
and  legacies.  This  is  a  gift  to  her  of  the  furplus  in  fee,  and  thcte 
id  no  refulting  truft  for  the  heir.  Rogers  v.  Rogers^  3  P.  Jf^ms.  iy3« 
Ca.  Temp.  Tali.  268.  S.  C 

4.  R.  S.y  incumbent  of  the  redory  of  £.,  devifes  his  perpetual 
advowfon,  donation,  and  patronage  of  the  pariih  church  of  i^., 
.and  all  glebe  lands,  profits,  and  appurtenances  to  the  fame  be- 
longing, to  G.  S,f  wsi/iffg  and  defiring  her  to  frll  and  difpofe  of  the 
Hmt  to  Eaton  college,  and  on  refufal,  to  Trinity  college,  Ox^ 
fordf  and  on  refufa!,   to   any   college  in  Oxford^  or  Cambridge^ 

who  will  be  the  bed  purchifer.  There  is  no  refulting  truft 
of  the  advowfon  of  B»  to  the  heirs  at  law  of  the  teftator,  but 
a  devife  of  the  beneficial  interrft  therein  to  G.  S.,  With  an  in<* 
jundion  only  to  fell  to  particular  focieti^s*  The  general  rule, 
that,  where  lands  are  devifed  for  a  particuUr  purpofe,  what 
^remains  after  fuch  purpofe  is  fatisfied,  rcfults,  admits  of  feverai 
exceptions;  thete  can  be  no  conftrufiive  truft,  but  where  the  in- 
tent  of  the  teftator  is  apparent  billing  and  defiring^  G.  S.  to 
fell,  iffc.  are  more  properly  words  of  injunction  than  truft  ;  but 
where  a  real  eft^te  is  devifed  to  bejoldfor  payment  of  debts,  there 
b  clearly  a  rcrfuhing  truft.  Hill  v.  the  Bi/bop  of  L&ndon^  I  Atk» 
618.     Feb.  1738. 

5.  Teftator  deVifes  the  perpetual  advowfon  of  S.  to  truftees^ 
upon  truft  to  prefent  his  fon  V/'.  to  this  living,  and  that  after  the 
church  (hall  next  after  his  death  be  full  of  an  incumbent^  then  to 
fell  the  perpetuity,  and  to  apply  the  profit  arifing  from  the  faici 
firft  for  payment  of  debts,  and  the  overplus  he  diftributes  in 
thirds  to  bifi  daughters  :  the  truftees  prefented /!^.  the  fon,  who 
died  before  the  advowfon  was  fold,  leaving  a  daughter  an  infant, 
who,  by  her  next  friend,  brings  her  bill,  infifting  that,  after  debts 
and  legacies  paid,  there  is  a  refulting  truft  to  the  heir  at  law  of 
the  teftator  in  the  advowfon ;  but  the  court  was  of  a  different 
opinion.     Hawkins  v.  Chappel^  i  Jtti.  62  > «     Nov.  1 739* 

6.  There  is  no  refulting  truft  under  the  ftatute  of  frauds  and 
perjurieSf  but  what  is  called  fo  by  operation  of  law ;  where  an 
cftate  M  purcbafed  in  the  name  of  one  perfon,  and  the  iQoney  is 
paid  by  another,  he  has  a  refulting  truft ;  or  where  it  is  declared 
only  as  to  part,  and  nothing  faid  as  to  the  reft,  what  remains 
undifjpofed  of  refults  to  the  heir  at  law*  L/eyd  v«  Spil/ett,  2  Atk. 

^I50«    March  X74o* 

7*  A  bare 


7.  A  bare  intention,  or  even  negative  wotdsi  will  not  ex- 
dade  an  heir  at  law  from  infifting  on  a  refultiqg  truft.  Cook  w 
puckififieldy  7.Ath.  565.     May  1743.  s 

8.  Where  a  legacy  was  to  be  paid  out  of  the  real  eftate»  and 
the  legatee  died  before  the  contingt:ncy  happened  on  which  he 
was  to  take,  the  legacy  was  held  to  fink  into  the  cftate  for  the  be* 
nefit  of  the  heir  at  law,     Attorney-General  v.  Milner^  3  AtL  112.* 
7tt/)fi744. 

9*  If  a  child,  who  has  a  legacy  payable  out  of  land,  dies  be- 
fore the  contingency  happens,  it  goes  to  the  heir}  a  fortiori  if  it 
be  given  to  a  ft  ranger.     Ibid. 

10.  Legacy  to  the  executors  of  the  will,  and  land  devifed  to 
C.  to  pay  -1000/.  to  the  executors,  the  refidue  to  a  charity ;  this 
1000/.  is  a  charge  on  the  real  eftartc,  which,  by  the  mortmain  aft^ 
is  not  well  difpofed  of,  and  refults  to  the  heir  at  law.  Arnold  v. 
Chapman^    I  Vef.  108.     July  1748. 

11.  If  a  man  by  will  gives  all  his  worldly  eftate,  and  all  his 
teal  and  perfonal  eftate,  to  truftees,  to  pay  feveral  annuities  and 
other  fums  out  of  perfonal,  and  if  that  be  deficient,  out  of  rents 
and  profits  of  real  \  and  as  to  the  refidue  of  real  and  perfonal,  to 
fuch  children  as  his  daughter  (hall  have,  equally :  if  (he  dies 
Without  iflue,  to  others;  and  difeAs,  that  on  the  death  of  annui-  . 
tants  their  annuities  (hall  go  back  to  the  refidue,  and  go  to  thofe 
in  remainder  over,  in  cafe  his  daughter  dies  without  iSue,  other- 
wife  to  be  divided  amongft  them  equally ;  the  furplus  rents  and 
profits  of  the  real  eftate  accumulate*  and  do  not  go  to  the  heir  at 
law;  but  whether  to  the  daughter's  children  or  to  thofe  in  re- 
mainder over,  quitre,  i  Vef.  485.  7Vi/i.  1750.  Gihjbn  v^  Lord 
Montfird. 

12.  The  refuUing  truft  of  a  copyhold  eftate,  as  well  as  of  a 
freehold,  is  within  the  ftatutc  of  frauds.  Withers  y.  Withers^ 
^mh.  151.     Nov.  1752. 

13.  One  devifes  his  eftate  to  be  fold,  and  gives  the  refidue  of 
the  money  to  arife  by  the  fale  to  a  charity,  and  made  a  refiduary 
legatee,  the  charity  legacy  being  void,  fliall  go  to  the  teftator's 
heir.     Gravenory,  Hallufhy  Amk  643.     March  1767- 

14.  £.  C  conveyed  feveriil  fums  of  money,  fecured  by  mort- 
gages, amounting  to  60,000/-,  to  truftees  in  truft  to  be  laid  out 
in  ihe  purchafe  of  lands,  to  the  ufe  of  himfelf  for  life,  remain- 
der as  to  fums,  to  the  amount  of  28,oooA  to  his  wife  for  life,  re« 
naindcr  to  his  fon  R,  C  for  life,  with  feveral  remainders  over,  . 
tematnder  to  J>  L.  in  fee ;  and  ^s  to  fums,  amounting  to  23,000/. 
to  R,  C.  for  life,  with  feveral  intermediate  remainders  ;  reniain- 
dcr  to  T.  L.  in  fee :  and  as  to  one  particular  mortgage,  of  85oo/.» 
and  fome  leafchold  eftates  to  fecure  annuities  \  the  furplus  to 
^*  C.  in  fee,  with  power  of  revocation.  By  his  will  he  gave 
thefefeafehold  eftates,  and  the  mortgage  for  8500A,  together  with 
another  mortgage  of  6700/.,  in  trull  to  fecure  the  annuities ;  the 

furplus  intercft,  or  rents  of  the  lands  purchafed,  to  be  paid  to  * 

i{«  C.  for  life,  and  to  be  fettled  in  the  fame  manner  aa  his  other 
Voi,  V.  F  eftates 


66 


eftatet :  i(l>  the  mortgages  to  be  confidered  as  real  eftates  (  idlft 
it  being  uncertain  which  of  the  limitations  they  were  to  follow, 
they  are  undifpofcd  of,  and  paflt^d  to  R.  C.  as  heir  at  law,  and 
from  him  to  his  general  devifee  E.  C,  who,  having  died  inteftatt 
'as  to  real  eftate,  they  go  to  her  heir  at  law.  Lejlie  Vt  Duke  of  De* 
vctt/birey  2  Bro.  Ci.  Kep.  187.     Trin.^  1787. 

15.  Real  and  perfonal  eftate  being  given  to  truftees  to  be  fold« 
and  converted  into  perfonalty,  the  truftees  to  pay  the  produce  to 
A.  Iqx  life,  without  further  difpofition,  the  refidue  does  not  go  to 
the  truftees,  as  undifpofcd  of,  though  they  were  made  executors^ 
and  one  of  them  had  a  legacy,  but  is  a  refulting  truft  for  the  hetr^ 
lor  fo  much  as  was  the  produce  of  the  real  eftate ;  and  as  to  the 
perfonal,  for  the  next  of  kin.  Robinfin  v.  Taylor^  2  Bro*  Ch*  Rif. 
589.     1  Vef.jun.  44.  S.  C.     Ea/l.  1789. 

i6.  The  refidue  of  a  mif ed  fund,  given  by  a  citizen  'of  London 
in  mortmain^  refults  to  the  heir  at  law,  and  next  of  kin  in  pro* 
portions.  Middletom  y.  Coter^  4  Bro.  Ci»  Rep.  409.   July  l^9l• 

17.  Real  and  perfonal  eftate  devifed  to  the  executor  in  liuft  Hi 
pay  debts  and  legacies ;  the  reft  and  refidue  to  hiltifelf ;  the  only 
purpofe  for  devifing  the  real  appearing  to  be  to  infure  payment  of* 
debtSp  without  any  intention  to  difinherit  the  heir,  it  was  held 
only  a  charge,  and  that  the  heir  waa  entitled  to  the  furplus  of  the 
real  eftate.     HaJliday  v.  Hud/on^  3  VeJ.jun.  2!Q.     July  1796. 

1 8.  Devife  on  a  future  contingency,  and  no  intermediate  dii^ 
pofition  of  the  rents  and  profits ;  a  refulting  truft  for  the  heir  at 
iaw.     jUtormy^General  V.  Bov^er^  3  Vef.jun*  725.    March  X79&« 

Vide  SuppL  tit.  Devlfi  (O.  6),  (R,  cj,  anUy  Refultlftg  Trujl  (E). 


t^v\n,  >t6.     ( W)  Heirs  esc  parte  materna  take,  in  what  Cgfes. 

s.   Zr  ^'>  I^2ving  ^n  eftate  which  came  to  her  en  parte  maternmp 
-4  ^  on  her  marriage,  conveyed  the  fame  to  truftees  to  fuch 
jttfes  as  (he  ihould  diref):,  with  remainder  to  her  own  right  heirs  ; 
by  will,  (he  dirc^ed  the  eftate  to  be  fold,  the  money  to  be  laid 
put  in  the  funds,  and  the  truftees-  to  permit  the  bulband  to  re- 
ceive the  intereft  for  life:  then  (after  the  dedu£iion  of  3500A  to 
ufes  which  vefted  in  the  plaintiff  jti.  J,^  and  after  payment  ol 
1 00c/.  to  G.  P.)  to  pay  the  refidue  of  the  purchafe*money  to  tho 
three  defendants  H.     by  codicil  (he  gave  the  plaintiff,  her  huf^- 
band,  a  power  of  appointing;  the  3500/.  in  cafe  A.J*  (hould  marry 
without  his  confent.     G.  P.  died,  living  the  teftatrix,  before  tho 
codicil  made,  but  F.  W,y  in  the  codicil,  took  no  notice  thereo£i 
ift,  the  1000/.  is  real,  not  perfonal,  and  (hall  not  go  to  the  exe^ 
cutors  of  G.  P.  (though  given  to  heir  executors),  nor  to  the  per* 
fonal  reprefenutives  of  the  teftatrix,  nor  yet  to  the  refiduary  le- 
gatee of  the  purchafe-money,  but  to  the  heir  at  law,  ex  parU 
matfrna,  (the  fide  from  which  the  eftate  came).     2d,  the  3500/1 
it  vefted  in  A^J.,  aad  the  truftees  haflng  laid  out  a  hurger  i\xm  hj 


17/  wlih  intent  to  appropriate,  it  is  well  appropriated;  and  Aftn 
Jones  having  married  once  with  her  father's  confeut,  his  power 
is  gone  ;  and  he  con  fen  ting  to  give  up  his  life*intercft|  it  was  dl« 
reined  to  be  paid  to  the  trudees  in  her  marriage  fettlement.  3  Bro^ 
a.  Rep.  128.      Hll*  July  1790.     Hutch'mfon  v.  Hammond, 

2.  Where  the  equitable  and  legal  eftateSi  equal  and  co-exten* 

£!re,  unite  in  the   fame  perfon^  the  former  merges:  therefore 

where  the  former  defcendsj  e^a  parte  paterna^  the  latter  ex  parte 

maierna^  upon  their  union  the  paternal  heir  has  no  equity.     3  Vef. 

y.v/i.  339.     March  I  ^g J,     Selby  y.  Aljlon. 

3*  Though  a  real  tdate  be  devifed  to  be  fold^  yet  if*  a  teftator 
has  done  nothing  to  exempt  the  perfonal  eftate,  it  (hall  be  prima** 
rily  liable  :  the  rule  is  the  perfonal  eftate  fliall  be  fird  appliedj  unlefi 
there  be  exprefs  words»  or  a  plain  intention  of  the  teftator  to  ex- 
empt it,  or  to  give  it  as  a  fpecific  legacy.  IValker  v.  Jachfon^  July 
1743.      2  Atl.  624.     Fqley  v.  Percival^  4  Bro.  Ch.  Ca»  419. 

4«  Where  the  perfonal  eftate  has  been  exhaufted  in  payment 
of  fpecialty  credItorS|  the  widow  (hall  (land  in  their  place,  as  tQ 
^he  amount  of  her  paraphernalia  upon  the  real  afiets  of  the  heir 
at  law.     3  Atk,  369.     June  1746.     Snelfin  y,  Corbet. 

5.  An  advowfon  in  fee  in  grofs  is  aiTets  by  defcent  to  fatisff 
bond  creditors.  An  eftate  pur  auter  viV,  though  it  is  devifed,  will 
be  liable  to  debts  by  fpecialty,  to  contribute  in  a  courfe  of  admi- 
niftration.     tFefifailinf^  V.  Wejlf ailing^  March  1746.     3  Ath.  4^0. 

6.  Aflets  defcended  on  the  heir  at  law  muft  be  applied  to  the 
payment  of  debts  before  the  lands  can  be  charged  which  are  fpe- 
cificaliy  devifed.     Fows  v.  Corbet^  Aug,  1747*     3  Ath  55($, 

7.  The  executor  of  a  bond  creditor  of  Sir  W,  F.*s  brings  a  bill 
for  an  account  of  his  perfonal  eftate^  and  if  it  falls  (hortof  fatisfyr 
ing  his  debts,  prays  that  a  fuflicient  part  of  the  real  eftate  may  be 
fold.  The  real  eftate  never  having  been  aflets  of  Sir  fF'.  F.,  the 
lands  comprifed  in  the  fettlement  made  after  hi^  marriage  are  not 
liable  to  his  debts  by  fpecialty  ;  for  they  are  not  fpecific  Jiens  on 
the  land-     3  A^k.  6ji.     March  1 747.     Brovfn  v.  Dantqn^         / 

8.  The  teftator  defires  all  his  debts  may  be  difchargcd  by  his 
executors,  adding,  **  I  mean  thofe  only  of  my  own  con  trading  ; 
not  thofe  heavier  debts  by  my  family  /'  and  gives  his  perfonal 
eftate  to  his  mother,  ij^hom  he  makes  executrix,  defiring  her  to 
pay  all  his  juft  debts  exadly  ;  long  after  making  the  will,  the 
mother  buys  in  mortgages  charged  on  his  eftate  by  his  anceftors^ 
and  the  fon  covenants  to  pay  the  money.  The  perfonal  eftate  is 
ftlU  exempted  from  the  principal  and  intereft  due  on  thefe  mort- 
gages, which  are  ftill  a  charge  on  the  real,  i  Vcf,  51.  Nov.  1747* 
Letnan  v.  NeHvnham, 

9*  The  real  aflets  of  A,y  who  took  out  adminiftratton  to  the 
executrix  of  j9.,  and  adminiftered  de  bonis  non  to  £.,  who  entered 
into  the  ufual  bonds  to  the  ordinary,  followed  by  B,\  legatee;^. 
Afilejy.  Baillie^  July  1751.     2  Fef.  368. 
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68  ^tit 

to.  The  perfonal  eftate  (hall  not  exonerate  the  real  o^  a  icht 
hot  contraftcd  by  the  party.  2  Brd.  Ch.  Ca.  57.  Eaft.  i'jM. 
EarlofTankervilU  v.  Faucet. 

II.  Where  the  teftator  direSed  his  tniftees  to  poflcfs  them- 
felves  of  his  eftates  and  fubftance^  and  to  pay  his  debts,  it  was 
held  that  this  was  a  charge  on  the  real  eftate,  and  that  the  aflets 
fhould  be  roarfiialled  for  the  benefit  of  legatees.  3  Bro.  Ch.  Ca. 
347.     jiug.  1 79 1.    'Fofterv.  Coot. 

ti.  A,^  being  mafter  of  both  funds^  charges  a  debf|  which  was 
perfonal,  on  the  real  eft&te ;  his  heir  (hall  not  have  the  real  eftate 
exonerated  out  of  the  perfonal.     4  Bi^o.  Ch.Ca.  199.    Hil.  1793* 
Hamilton  v.  ITorUy.     2  Vefjun.  62.  S.  C.    ' 
*  13.  Legacy  charged  upon  teal  eftate,  and  payable  at  a  future 

day,  finks  as  to  the  real  eftate  by  the  death  of  the  legatee  before 
the  time  of  payment,  and  the  aiTets  cannot  be  marfhalled.  §  Veft 
jun,  135.     June  1^96.     Pearce  v.  Leman*    ' 

14.  A,  purchafed  an  eftate,  fubjed):  to  a  mortgage;  the  per- 
fonal eftate  (hall  not  exonerate  the  real  of  the  mortgage  debt, 
though  the  purchafer  has  given  a  frefli  fecurity.  2  Bro,  Ch.  Ca. 
lOT — 152.  Tnveddal  y.TweddaL  1786.  Fide  alfo  ^Bro.CL 
Ca,  2 — 419.  and  the  cafes  there  cited. 

15.  To  exempt  the  perfonal  eftate  ffom  the  payment  of  debts, 
the  will  muft  afford  a  neceflary  implication,  vit,  that  implicatioti 
which  leaves  no  doubt  upon  the  mind  of  the  judge.  Hartley  V. 
Hurl  J  5  Vef.jun.  540* '  July  i8qo. 

Vide  letters  I  and  K,  titles  Affets  (Z.  A\  Devife^  Covenant  (D)> 
(G.  2),  Executors  (G.  a),  (G.  a.  5),  and  other  proper  titles. 

rhllu  (F.  5)  By  Cuftom.    Who. 

See  Denn  v^  Spray^  ftated  in  Suppl.  tit.  Defcent  (A),  anie. 

» 

i4Vin.is7.        (G.  4)  By  Limitation.     Who  Heirs  Female. 

1.  nrHEcafe  of  Brawny.  Barkham {Azted  in  8  Fin.  317.//.  12.) 
-■^  was,  in  1 74 1 ,  brought  by  bill  of  review  before  Lord  Hard'- 
^icke^  who  indeed  affirmed  Lord  Cowper^s  decree,  but  was  far  from 
following  his  lordfhip  in  his  reafons.  According  to  Mr.  Har-' 
gra^Cf  in  note  3 — Co.  Lit.  24&  b.,  where  that  gentleman  invefti- 
gates  and  defends  the  dodlrine  of  Lord  Cokef  that  a  perfon,  in 
order  to  take  by  purchafe  under  the  defcription  of  heirfpecial^  muft 
anfwer  both  parts  of  that  defcription,  by  being  aflualiy  beir^  as 
well  as  t\{ztfpecies  of  heir  denoted  by  the  defcription  (which  doc- 
trine is  by  Lord  Coke  there  laid  down,  in  contradiftin^ion  to  the 
fpecial  heirfhip  which  the  law  admits  of  by  defcent)  y  according  to 
this  note,  Lord  Hardvficie^  in  giving  judgment,  cHvided  the  cafe 

into 


into  two  queftions ;  id,  Whether  It  was  an  eftabliflied  rule,  that 
be,  who  claims  as  heir  male  hy  purehafe^  mud  be  generally  heir,  as 
well  as  neareft  male  defcendant}  adiy,  Whether  the  apparent  ia- 
tention  of  the  teftator  might  not  create  an  exception  to  the  general 
rule.  Mr.  Hargrave  then  proceeds  to  ftatc  Lord  Hardwici^s 
words  on  the  ift  queftion,  in  which  his  lordfliip  admitted,  that 
the  diftindiion  between  an  heir  male  of  the  body  to  take  by  de/centf 
who  is  neareft  male  defcendant  of  the  party  claiming  through 
males,  and  to  take  by  purchafe  who  muft  be  M'r>  as  well  as  a  male 
defcendant  of  the  body,  had  been  long  ago  efl:abli(hed  ;  but,  as  he 
thought  the  cafe  before  him  might  be  determined,  without  deter-* 
mining  that  queftion,  he  (hould  leave  the  rule  unimpeached,  he 
fald,  and  found  his  decree  upon  thefecond  queflion*  He  then  pro- 
ceeded, adds  the  annotator,  to  confider  the  fecond  queftion ;  and^  « 
after  dating  feveral  authorities  to  (hew  that  there  might  be  ex«  • 
ceptions  to  the  general  rule,  he  pointed  out  the  particular  circum- 
dances  which  might  be  relied  upon  in  the  cafe  before  him ;  and, 
M  account  of  them  only^  affirmed  Lord  Cowper*%  decree.  Ami'  8. 
S.  C. 

2.  In  a  fubfequent  cafe  however,  where  A,  P.,  and  his  fon  Uponthli 
7.  P.,  upon   the  marriage  of  the  latter  with  5.,  fettled  certain  ^^^\}  "*^ 
lands  to  the  ufe  of  A^  P.  and  his  heirs  until  the  marriage ;  and  ^^^^^  brtho 
afterwards,  as  to  part  of  the  lands,  to  the  ufe  of  J,  P.  for  life,  opinion  i>i 
and  after  intermediate  remainders  (to  the  ufe  of  his  wife  for  life,  '^*  ***'"*• 
and  of  his  fons  by  her  or  any  other  woman  fucceflively  in  tail  «ruficite* 
male),  to  the  ufe  of  the  heirs  male  of  tke  body  of  the  f aid  A*  /*•>  re-  that  H.  p. 
mainder  to  the  ufe  of  the  heirs  male  of  the  body  of  J*  P.,  remain-  J^t"*^^*** 
der  to  the  ufe  of  ^.  P.,  his  heirs  and  afligns ;  and  as  to  the  red  due  of  ^rUajJir  4 
the  lands,  to  the  ufe  of  A.  for  life,  and  after  feveral  intermediate  tkirdperjou 
limitations  (to  the  ufe  of  %  P.  for  life,  and  to  his  wife  in  part  ^^^^^^  [}|« 
for  life,  and  of  the  fons  of  the  marriage  fuccedively  in  tail  male],  doanne  oi'^ 
to  the  ufe  of  y.  P.  and  the  heirs  male  of  his  body,  remainder  to  LordCow^r 
the  ufc  of  A.  P.  his  heirs  and  affigns.     A.  P.  died  without  iflue  j^/;;j^"  *• 
male  in  the  lifetime  of  his  father,  leaving  B.  his  widow,  and  one  cbacaperron 
daughter,  by  her,  named  Ann.     A*  P.  afterwards,  by  his  will,  niav  t^ke  ai 
noticing  that,  by  the  death  of  his  cldeft  fon  J.  P.  without  iflue  {^^.f,/^^ 
niale,  part  of  his  eftate  then  in  his  podefllon  was,  by  the  faid  wiihoutac' 
maniage  fettlement,  veftcd  in  him  in  fee  fimple,  deyifcd  the  faid  '*>«  fame 
cdatetohis  fon  B^.  P.  for  life,  with  remainder  to  his  fons  fuccef-  15,7,^1^' 
finely  in  tail  male,  and  for  want  of  fuch  iflue,  to  the  hciri  male  of  tcrof  AWr     . 
his  (teftator's)  body  begotten,  and  for  want  of  fuch  iflue,   to  his  ^2-'^*'.  •• 
own  right  heirs  for  ever.     A.  P.  died,  leaving  his  faid  grandr  t.cn?„1hr 
daughter  Ann  his  heir  at  law,  and  his  fon  If^.  P.  who  (as  welt  as  cafe  of  a 
7'  P'  his  deceafed  brother)  was  the  teftator*s  iflue  by  a  firft  wife ;  ^'f^*  '*  !>/ 
and  alfo  leaving  i/.  p.  an  eldeft  fon,  and  feveral  other  children,  in*ihe*Ia«rf 
hy  his  fecond  wife.  Afterwards  JV.  P.  who,  at  his  father's  death,  part  of  the 
^^^  heir  maU  of  his  tody  f  died  Ic^MiUf^  a  fon,  who  died  leaving  ^  ""^"**.*' 
fon  H,  J.  P.  who  died  an  infant  without  iflue  ;  and  no  recovery  i^  ^he  cafe 
wasfufitred  by  JF*  P.  or  his  fon.     Upon  the  death  of  H.  J.  P.,  oft  witfr 
a.  P.|  th(  then  eldeft  foa  and  heir  nule  of  the  bod  j  of  A*  P.  by 
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Kis  fccond  wtffi  entered  upon  that  part  of  the  eftate  which  wa ^^ 
by  jf.  P.'s  will,  devifed  to  the  heirs  male  of  his  body.     And  af- 
t^rwardsi  upon  the  death  of  jinn^  the  widov^  of  J.  P.,   H.  Pi 
took  pofleflion,  as  heir  male  sf  the  body  of  A.  P.,  of  the  )and$  which 
the  had  held  for  her  life  under  the  fettlement.     Upon  a  bill  filed 
by  Ann^  the  daughter  of  J.  P.,  and  heir  general  of  >^.,  and  her, 
hu(band|  claiming  in  her  right,  as  heir  at  law  and  heir  ojfthe  body  of 
%  P.,  to  be  entitled,  on  failure  of  ilTue  male  of  the  whole  blood, 
to  that  part  of  the  eftate  which  was  limited  by  the  fettlement  to. 
y.  P.  in  fee ;  and  alfo  claiming,  in  her  right,  as  heir  at  law  of 
A.  P.,  to  be  entitled  to  the  eftatcs  of  which  the  rcverfion  in  fee 
was  limited  to  him  by  the  fettlement,  a^  not  devifed  by  his  will  5 
a  cafe  was  made  for  the  opinion  of  B,  R.  upon  the  quedions,  Whe- 
ther any  and  what  eftate  paiTed  by  the  fettlement  to  the  defendant 
H.  P.,  as  heir  male  of  the  body  of  A.  P.  the  grantor?     And 
whether  any  and  what  eftate  patTed  to  the  faid  defendant  H.  P,i 
as  heir  mjle  of  the  body  of  the  faia  A.  P.  by  his  will  ?     Upon 
which  the  judges  certified^  they  were  of  opinion,  that  the  defen- 
dant H.  P.,  by  the  fettlement   took  by  defcent^  as  heir  male  of  thi 
body  of  A  p.  the  grantor.   That,  in  cafe  a  third  perfon  had  been 
the  grantor^  they  ihould  have  thought  that  if.  P.  would  have  taken 
an  eftate  in  tail  male  by  puirchafe^   under  the  defcription  of  heir 
male  of  A*  P.     And  that  they  were  of  opinion,  that  an  eftate  in 
tail  male  paiTed  to  the  defendant  H.  P.  as  heir  male  of  the  body  of 
A.  P.  by  bis  Will.     Jf^ells  v.  Palmer^  5  Burr.  2615.  2  Black.  O^Ti 
S.C. 

3*  And  in  a  cafe  Urhere  N.  N.^  upon  his  marriage  with  M.  C.| 
fettled  lands  to  the  ufe  of  himfelf  for  99  years,  if  he  (hould  fo  long 
live,  and  from  and  after  his  deceafe,  to  the  ufe  of  truftees  and 
their  heirs,  during  his  life  to  preferve  contingent  remainders ;  and 
from  his  deceafe,  tp  the  ufe  of  AI,  C.  for  life,  remainder  to  the  ufe 
of  the  fons  of  the  marriage  fucceflively  in  tail,  remainder  (after  a 
limitation  for  preferving  the  eftate  to  pofthumous  fons  in  tail)  to 
the  ufe  of  the  heirs  female  of  the  body  o/"N.  N.  h  be  begotten  on  thi 
body  of  M.  her  or  their  heirs  ;  and  for  want  offuch  ijjfue^  to  the  ufe 
of  the  right  heirs  of  M.  There  was  iffue  of  the  marriage  three 
fons  and  flx  daughters.  The  two  younger  fons,  and  all  th(i 
daughters  except  one,  named  Ann^  and  their  iflue,  died  in  the 
lifetime  of  N.  N.  The  eldeft  fon  died  alfo  in  his  lifetime,  leaving 
afl'ue  a  fon,  who  afterwards  died  in  N.  tf/s  lifetime  without  iffuct 
and  a  daughter,  who  afterwards  married  J.  F.  At  length  N.  N. 
died.  On  thefe  fa£l$  a  cafe  arofe,  and  was  brought  on,  firft  iil 
£.  R.^  and  afterwards  in  the  exchequer,  and  argued  three  times  in 
each  court.  The  general  queftion  was,  whether  Ann,  the  fur- 
viving  daughter  of  N.  N.,  or  A.  P.,  his  grand-daughter  and  heir- 
general,  ^ere  entitled  to  recover  the  premifes.  On  this  queftioh 
a  variety  of  points,  irrelevant  to  the  fubjed  of  the  prefent  le&ion^ 
were  ftarted  ;  and  fome  of  them  were  fo  difpofed  of  as  to  brii>g  into 
difcui&oa  the  following  point,  namely.  Whether  Ann^  the  daugh- 
tcr^  took^  under  the  fetUcoicnt^  ^y  eftate  bjfurchafe^  as  hnr-ftmale 

of 


of  tBc  body  of  tJ.  N.  by  M.  his  wife  ?  And  judgment  was  glvtti 
IB  both  courts  in  favour  of  yitirii  the  daughter.  Evans  ex  dem* 
Burtenjbinv^  MS,  Rep.  See  accordingly  Harg.  note  2.  Co.  Lift, 
164.  M. 

See  Gvfynn  v.  Hooh^  i  Wtlf.  30.  a.  and  Suppl.  tit.  Devife  (U.  6)i 
and  (W.  6)  tf«/r. 


(W.  2)  Heir  ex  parte  tnaterna.    Whdt  (hall  be  faid  a     C  B  ] 
new  Purcba/e  j  or  fuch  an  Alteration  of  Eftate  a^  Hvin^^ss. 
to  carry  the»Land,  Effr.  to  the  Heirs  of*  the  Father  j 
\et  vice  ver/aj. 

!.  t£NaNT  in  fee"*,  exports  materna  of  an  equitable  eftate,  took 
*    a  reconveyance  of  the  legal  eftate  from  the  truftee  \  and 
it  ^is  held,  that  the  eftate  defcended  on  the  paternal  heirs,  aa  in 
othc^  cafcfs  of  ()urchafe.     Doe  y.  Putty  cited  in  Doug.  773. 

1.  jf.j  having  contraft^d  for  the  purchafe  of  lands,  but  nevef 
taken  any  conveyance,  devrfed  his  real  eftate  to  his  wife,  in  tfuft 
to  educate  his  fofi  fill  he  fhould  attain  2i,  and  then  to  convey  tM 
fame  to  his  fon  in  fee.  The  lands,  after  jf.'s  death,  were  con-^ 
Tcyed  by  the  vendor  to  -rf.'s  widow,  who  died  before  the  fon  at- 
tained 21,  leaving  the  fon  hef  heir.  The  fon  afterwards  attlidtd. 
ttiat  age,  and  died,  having  devifed  the  land  to  chsftitable  ufes^ 
which  difpoficion  was  void  by  the  ftatute  of  mortmain.  On  a( 
queftion  betvreen  the  heir  at  law  of  the  fon,  ex  parte  paterna  (on  - 
which  fide  the  equitable  eftate  devolved  on  him),  and  his  heir  at 
law,  ex  patte  matetna  (on  ^hich  fide  the  /f^a/ eftate  defcended  otf 
him),  it  was  held,  that  the  equitable  eftate  merged  in  the  legaly 
and  both  followed  the  line  through  which  the  legal  eftate  de- 
fcended, and  that  therefore  the  maternal  heir  was  entitled.  Gwd^ 
riihtir.  tf^el/s^  2  Doug.  770. 

)•  J'  ^.  being  feifed  in  fee,  upon  th^  marriage;  of  JIf.  his  eldeA 
daughter  With  r,  Z.,  by  indenture  covenstnted  to  levy  a  fine,  and 
iuffer  a  r^dovery  to  the  ufe  of  himfelf  for  life,  remainder  to  F,  L4 
fdr  life,  remainder  to  his  daughter  M.  for  life,  remainder  to  thd 
firft  and  other  fons  of  M^  by  the  faid  F.  L.  in  tail  male,  remaitidef 
to  the  firft  and  other  fons  of  the  faid  M.  by  any  other  hufl>and  in 
tail  male ;  with  the  uIciMiate  remainder  to  his  own  right  heirs  iri 
fee.  A  fine  was  levied,  and  a  recovery  fuffered,  to,  the  ttfea  of 
this  indenture.  On  the  death  of  F.  Z..,  without  ifltie  male,  the 
faid  M.  married  Sir  J.  B.f  and  had  iflne  by  him  a  fon  named  , 

Jocoh^  who,  on  the  dcMh  of  his  father  and  mother,  became  feifed 
of  an  eftate  tail  in  the  premifes  by  purchafe,  under  the  fettlement^ 
vith  the  reverfion  in  fee  by  defcent  ex  parte  tnaterna  (this  reverfion 
having  defcended  from  J.  T.  the  fettlor  upon  M.  the  mother  of 
Jaak).  Jacob,  in  the  year  1725,  fuffered  a  common  recovery  in 
the  ttfuai  jomii  having,  by  a  deed  of  bargain  and  fale  enrolled^ 

F  4  made 
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made  a  tenant  to  the  prdcipe^  and  declared  by  the  fame  deed,  that 
fuch  recovery  Ihould  enure  to  the  ufe  of  himfelf  and  his  heirs ;  and 
died  without  iflue.  Upon  the  death  of  Jacobs  J.  S.  entered  into 
the  lands,  as  heir  ex  parte  patertia^  againft  whom  J.  ST.  brought 
ejedlment,  claiming  as  heir  to  Jacobs  ex  parte  materna.  The, 
queftion  was.  Whether,  as  was  contended  on  behalf  of  the  plain- 
tiff, the  recovery  operated  only  as  a  bar  of  the  eftate  tail,  and 
thereupon  let  the  reverfion  in  fee  which  defcended  ex  parte  mater^ 
na  into  pofleflion  ;  or  Whether,  as  was  infifted  on  the  other  Gde, 
it  either  enlax'ged  and  continued  the  eftate  tail  to  a  fee  which  it 
paffed  .to  the  recoveror  (as  faid  in  Pigg  2i.)i  or  deftroyed  it,  and 
gave  Jacob  a  new  eftate  in  fee  by  purchafe  ?  WilUs  Ch.  J.  delivered 
the  opinion  of  the  court  of  B.  R.  in  the  following  words  :  <<  Our 
*<  opinion  is,  that  Jacobs  by  the  common  recovery,  conveyed  a  fee 
**  to  the  recoveror ;  and,  as  there  cannot  be  two  fees,  the  rever- 
**  fion  in  fee  comes  too  late,  fo  that  it  was  not  the  reverfion  that 
*^  he  conveyed ;  and  we  are  of  opinion,  that  the  ufes  arife  out  of 
^<  the  eftate- tail  which  Jacob  had  by  purchafe  originally  per  for^ 
*<  mam  donif .  and  not  out  of  the  reverfion  ;  and  that,  after  his 
*'  death,  the  lands  in  queftion  defcended  to  the  heirs  general,  and 
**  not  to  the  heirs  ex  parte  materna^  becaufe  he  took  the  eftate  tail 
<<  by  purchafe/'  Judgment  for  the  defendant.  And  upon  an 
appeal  to  the  houfe  of  lords,  this  judgment  was,  with  the  unani- 
mous concurrence  of  the  judges,  confirmed.  Martin  ex  dem,  Tre- 
g&riHvell  V.  ^traciafff  i  Stra,  1 1 79.  I  Wii/»  66.  a.  4  Bra*  Par.  Ca» 
486.  .  5  Durnf.  (5*  Eajl^  107.,  note  S.  C.  See  Abbot  v.  Barton^ 
ftated  in//.  6.  of  thefe^.  to  which  this  is  a  fupplement. 

4.  A  feme  covert,  being  feifed  of  an  eftate  tail  h^  purchafe^  with 
the  reverfion  ex  parte  materna^  and  of  another  by  defcent  ex  parte 
maternoj  of  which  part  was  copyhold,  joined  with  her  huftiand  in 
fuffering  a  recovery  of  the  freehold  eftates  in  C.  £.,  and  of  the 
copyholds  in  the  court  of  the  manor.  It  was  refolved,  that  the 
operatipn  of  a  recovery  fuffered.of  a  copyhold  eftate  was,  as  to  this 
point,  precifely  fimilar  to  that  of  a  recovery  fuffered  of  a  freehold 
eftate ;  as  it  would  lead  to  perplexity,  if  different  rules  were  ap- 
plied to  different  forts  of  tftates.  That  the  court  was  bound  to 
adopt  the  do£trine  laid  down  in  the  cafe  of  Martin  v.  Strachan  i 
and  therefore,  that  part  of  the  eftate.  in  which  the  perfon  who  fuf- 
fered the  recovery  took  an  eftate  tail  by  purchafe,  muft  go  to  the 
heir  ex  parte  paterna  ;  and  that,  in  which  (he  took  an  eftate  tail 
by  defcent  from  the  maternal  anceftor,  to  the  htixiexpartf  maUf^ 
na.     Roe  v,  Baldwin^  5  Durnf.  ii  Jiajl^  104. 
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(B)  In  what  Cafes  it  may  be  broken  to  enter.     By  HVm.^ty, 

Officers,  l^c. 

I.  /%  BailifF,  m  execution  of  meftte  process,  may  break  open  the 

^  door  of  a  lodger's  apartment,  having  firft  gained  peaceable 

entrance  at  the  outer  door  of  the  houfe,  Le€V.  Ganfell^  i  Cowp*  i« 

2.  Commiilioners  of  bankrupt  may  break  open  the  houfe  of  the 
bankrupt  to  fearch  for  his  goodsj  but  not  any  other  houfe,  though 
for  the  fome  purpofe.     2  ^how.  247. 

3.  An  o^cer  cannot  juftify  the  breaking  open  an  outward  door 
or  window,  in  order  to  execute  procefs  in  a  civil  fuit.  If  he. 
doth,  he  is  a  trcfpafler.  But  if  he  find  the  outward  door  open, 
and  enter  that  way,  or  if  the  door  is  opened  to  him  from  within, 
and  he  enter,  he  may  break  open  inward  doors,  if  he  find  that 
oeceflary  in  order  to  execute  his  procefs.    Fofter  C  Zr.  319. 

4.  If  a  man,  being  legally  arrefted,  efcapeth  from  the  officer, 
and  taketh  (helter,  though  in  bis  own  houfe^  the  officer  may,  upon 
frefli  fait,  break  open  doors  in  order  to  retake  him,  having  firft 
given  due  notice  of  his  bufinefs,  and  demanded  admiffion,  and 
been  refufed.     Fofter^  320. 

5#  And  not  only  in  the  above,  but  in  every  cafe  where  doors 
may  be  broken  open,  there  muft  be  fuch  notification,  demand,  and 
refufal,  before  the  parties  concerned  proceed  to  that  extremity, 
JHd. 

6.  Where  the  outer  door  was  a  hatch- door ^  the  upper  part  of 
which  was  open,  but  the  lower  bolted  at  top  and  bottom,  the 
officer  Unbolted  the  top ;  and  not  being  able  to  reach  the  bottom 
leapt  over  it,  and  unbolted  it,  and  let  in  the  others  ;  it  was  ruled 
by  Wilmot  J.  that  this  entry  was  lawful.  Maxwell  y.  Kingp 
Reading  Lent  Aff.  1 766,  Cited  Ejp.  N.  P.  604. 

7.  But  where,  in  an  a6lion  for  breaking  and  entering  pUintifT's 
houfe,  it  appeared  that  the  plaintiiPs  houfe  flood  in  a  flable  yard 
which  was  furrounded  by  a  wall,  there  was  a  hatch-gate  which 
(loodat  the. foot  of  the  flairs  which  led  to  an  open  gallery,  froiQ 
whence  there  were  doors  to  feveral  apartments ;  at  the  top  of  the 
ftairs  there  was  a  door  acrofs  that  part  of  the  gallery  which  led  to 
the  chamber  where  the  plaintiff  was:  the  defendants,  having  got 
into  the  yard,  broke  open  the  door  at  the  top  of  the  flairs,  and 
arrciled  the  plaintiff.  KenyonC.  J.  held,  that  it  was  the  outer  door 
cf  tl^e  plaintiff's  dwelling,  and  that  the  arrcft  wa$  illegah  Hop' 
lins  V.  JSisbtingalf^  I  £/f.  Rep.  J9, 
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8.  If  A.  be  in  poflefEon  of  part  of  a  houfe,  and  li*  of  the  ottief 
party  and  an  officer  enter  into  A!%  part,  under  a  writ  againft  £/s 
goodsj  nvhtch  are  not  ihere^  A*  may  maintain  an  aQion  againft  the 
officer  for  breaking  and  entering  bis  hwfe^  fpr  it  was  his  domuf 
manftonalis^  and  the  goods  of  B.  not  being  there^  but  in  another 
part  of  the  houfe,  affi)rds  no  juftification  to  the  officer  on  entering 
that  part.     Fatlon  t.  Anderfin^  Peahis  N.  P.  1 1  o. 

HViw^s^g*  (C)  Stealing  out  t)f  Houfes,  Shops,  Out-houfes,  ^c. 

How  punifhable.     And  what  be  faid  fuch  fteal<* 

1.  tT  has  been  held,  diat  an  aeceflary  before  the  fa£^,  that  is,  a 
^  perfon  that  is  not  in  the  fhop,  warehoufe^  coach-hooie,  or 
ftable,  at  the  time  the  goods  are  ftolen,  but  who  waits  at  a  diftance 
to  receive  the  goods,  is  not  within  the  ftatute  lo  &  f  f  W^IL  3. 
r.  23. ;  and  yet  the  words  are,  that  whoever  fliall  •«  affifft,  hirci:  or 
command  another  to  commit  this  offence,  (hall  be  deprived  of 
clergy .*•    Jonathan  WiltFs  Cafe^  0.  B   i  LeacVs  C.  C.  {notes)  21. 

2.,  It  is  certain,  however,  that  if  two  of  more  perfons  be  toge- 
ther in  the  fhop,  warehoufe,  coach-houfe,  or  ftabte,  stc  the  time  the 
goods  are  privately  ftolen,  aiding  and  affifting  each  other  to  com- 
mit the  felony,  they  are  all  equally  guilty.  Cafe  dfAnii  Sheldon 
and  Mary  WiUtamsy  O.  B.  June  Sejf.  1 78  J. 

3^  It  is  fettled  that  the  itcaling  of  money  privafefy  ffbrti  a  (hopy 
warehoufe,  coach-houfe,  or  ftable^  is  not  within  the  ftatute,  fot  thtf 
words  are  <<  goods,  wares,  and  merchand!2e8  j"  ;tnd  it  has  beetf 
repeatedly  decided  that  thcfe  words  do  not  fnchide  ffibney,  eit&er 
in  J^ede  6x  in  bank  nx>te8.  MilTs  Cafe^  Leack.  Ca.  Cr.  Lato,  43* 
I  A  IPiff/.  267.  2  Bid.  212. 
'  4.  It  has  alfo  been  decided,  that  if  it  appear  on  evidence  that 

tbe  offender  broke  open  the  (hop,  warehoufe,  doach-hoafe,  or 
ftable,  be  ftall  not  be  oufted  of  his  clergy ;  for  whefe  an'y  degree 
of  force  is  ufed  to  obtain  the  goods,  it  exchrdes  the  idea  dfpri- 
tatdy  ftealing.    Cartwrigit'i  Ca/e,  O.  S.  ij1i6.    Pj/lef'x  C,  ,£• 

79* 

5.  It  has  been  ruled,  that  if  a  watchmaker  receive  the  wafcfl  of 

a  cuftomer  to  repair,  and  hang  it  in  his  (howglaft  until  it  i$  fetched 
away  by  the  owner,  his  (hop  it  not,  as  to  wattches  fo  fituaited^  t 
Jbop  within  the  meaning  of  the  ftatute,  but  a  liier^  rep^ory  trhere 
the  watch  was  kept  for  the  owner,  and  not  etpbfed  to  fale  by  fhe 
watchmaker.     Stomas  Cafe^  Ca.  Cr.Law,  375. 

6.  The  T2  Ann^  c.  7.  duakbtg  it  a  capital  offente  td  fteaf  to  libt 
amount  of  40/.  does  not  extetid  to  a  perfori's  ftedinQg  to  that 
amount  in  bis  owa  houfe.    E.  7bompforis  Crfe^  Ca.  Gr.  Lofta^ 

379- 

7.  A-nxl  therefore  if  a  wife  fteal  the  pit)pe«y  of  t  petfoA  iti  the 

houfe  of  her  hu&andi  it  is  not  8(  ftealing  hi  the  h#t(fe  «»f  aftotlher 

within 


within  12  jfnri,  c.  I*     Goulds  Cafe,  Hid,  2 g  J.     MacdanUrt  Caft^ 

Z.  A  hoafe  under  repair,  but  not  Inhabitcdi  is  not  the  dwelling- 
houfe  of  the  owner.     LyorCsCafe^  Ibid,  ill* 

9.  It  has  been  held,  that  the  property  muft  be  taken  in  a  fliopi 
varchoub^  coach-houfej  or  (table ;  for  where  si  chariot  ftood  un- 
der a  gateway  which  was  ufed  sis  a  (hed,  in  the  yard  belonging  ta 
a  coach-houfcy  and  the  glafles  of  the  chariot  thus  (landing  were 
privately  ftolen,  it  was  held  not  within  the  (tatute.  John  Arcbii^ 
Cafe,  May  Sef,  178^.   0.  B. 

10.  A  ready-fumi/bed  houfe  is  not  within  the  (tat.  3^4.  WilL 
y  Mary^  c.  9.  for  fuch  a  houfe  is  not  to  be  conGdered  as  lodgings^ 
Palmer's  Cafe^  Cr.  Cafes,  jSz. 

11.  A  houfcy  into  which  the  owner  has  only  removed  hii 
goods,  but  has  not  flept  in  it  himfelf,  or  otherwife  taken  perfonal 
poflcflion  of  ir,  is  not  his  dwelling-houfe  as  to  the  Crime  of  but- 
glary.     IbompfotCs  Cafe,  Cr.  C6fes,  8^3. 

(D)  What  pafles  by  Name  of  a  Houfe.  i4Vm.3it. 

I*  D  Y  a  devife  of  a  houfe  cum  pettinentiis^  only  the  garden  an4 

^  orchard  will  pafs  with  it ;  but  by  the  devife  of  an  houfe  with 
the  land  appertaining  thereto^  the  land  ufually  occupied  therewith 
tpill  pafs«  One  devifed  that  his  coufin  A.  (hould  continue  to  live  ' 
at  his  houfe,  and  be  at  the  charge  of  keeping  the  houfe,  and  the 
fenrants,  and  coach-horfes,  which  the  t^(lator  employed  in  plow- 
ing the  ground,  and  fpend  the  corn  arifing  therefrom  in  the  houfe  s 
here  the  land  enjoyed  with  the  houfe  (haU  pafs  to  the  coufin  of  A. 
BkcUorn  v.  Edgeiy,  1  P.  Wms.  603. 

2.  A.  being  tenant  for  years  of  a  houfe,  gardens,  ftables,  and 
^oal-pcn,  bequeathed  in  the  following  words,  <<  I  giye  the  houfe  I 
iivt  in  and  garden  to  B.**  The  ftables  and  coal- pen,  occupied  by 
•^•1  together  with  the  houfe,  paiTcd  without  being  ezprefsly  named, 
^ugh  the  teftator  ufed  them  for  purpofes  of  trade  as  well  as  for 
^t  convenience  of  bis  houfe.     Doe  v.  Collins,  2  T.  R*  498. 

3*  What  fliall  be  faid  to  pafs/jr  a  devife  of  a  meffuage  or  dwell- 
ing-houfe  only,  or  of  a  dwelling-houfe  with  the  appurtenances^  is 
purely  a  queftion  of  intention  to  be  colleded,  as  in  other  cafes  of 
intention,  out  of  the  whole  will.  Thus  a  devife  of  <<  mcfluages, 
*^  with  all  houfes,  bams>  ftables,  ftaUs»  isfc.  ths^t  ftand  upon  or 
'*  belong  CO  the  faid  meiTuages,''  under  fpecial  circumAances, 
dearly  manifefting  the  intention  of  the  teftator  to  devife  the  lands 
belonging  to  the  mefluages,  was  held  to  pafs  thofe  lands.  Gulli- 
^"9.  Poyntz,  3  Wilf  141.     2  SI.  Rep.  726.  S.  C.     , 

4*  Bat  unlefs  it  clearly  appear,  that  the  teftator  meant  to  extend 
^t  word  <^  appurtenances"  beyond  its  technical  fenfe,  lands  ufually 
occupied  with  the  houfe  will  not  pafs  under  a  devife  of  a  meOuage 
^iii  the  appurtenanciu    Buck  v.  Burton^  i  Bof  \g  PulL  53. 
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i4v;p.3i9,  (E)  What  is  Parcel  of  it. 

I*  IN  troTcr  for  ten  load  of  timber,  the  cafe  was,  that  the  defen^ 
^  dant  had  been  tenant  to  the  plaintiffi  and  ere^ed  a  barn  upon 
the  premifes,  and  put  it  upon  pattens  and  blocks  of  timber  lying 
upon  the  ground,  but  not  fixed  in  or  to  the  ground  ;  and  upon 
proof  that  it  was  ufual  in  that  country  to  ered  barns  fo,  in  order 
to  carry  them  away  at  the  end  of  the  term,  a  verdidl  was  given 
for  the  defendant.  Culling  v  Tuffnel^  at  Hereford^  1694.  BullerU 
N.  P.  34. 

2.  Of  late  many  things  are  allbwed  to  be  removed  by  tenants 
which  would  not  have  been  permitted  formerly,  as  marble  chim- 
ntes,  tsfc, ;  fo  more  ftrongly  in  things  relative  to  trade,  as  brew- 
tng  veflcls,  coppers,  fire  engines,  cyder  mills,  isPc.  The  general 
rule  of  law  is,  that  whatever  is  fixed  to  the  freehold  becomes  part 
of  it,  and  cannot  be  moved ;  but  many  exceptions  have  been  ad- 
mitted of  late  to  this  general  rule ;  as  between  landlord  and  t<- 
naiit,  or  between  tenant  for  life,  or  tail,  and  the  reverfioner; 
but  the  rule  holds  (till  as  between  heir  and  executor.  BuU.  ^. 
P.  34.  See  alfo  2  Stra.  1241.  I  Atk.^TT.  3  Ati.  13.  i6.  and 
Toller's  Law  of  Executors* 


«iW«MniMaVH»i*i 
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i4Viii.3at.  (A)  JuftificatioQ  of  Trefpafs. 

A  PERSON  may  juftify  trefpafs  in  follow'inG  a  fox  with 
■^  hounds  over  the  grounds  of  another  ;  if  he  aver  that  it  was 
the  only  means  of  killing  the  fox,  and  alfo  if  he  does  no  more 
damage  than  is  abfolutely  neceHary.  Gundry  v.  Feltham^  \  Term 
^^'  334*    See  alfo  3  Term  Rep.  259.  n.  a* 

See  Suppl.  tit.  Gamey  (5V. 
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See/^y  SuppU  tit.  Majifr  of  a  Ship, 
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(D)  Proceedings  and  Pleadings*  i4v1b.  )». 

^HREE  prifonersy  undet  fentence  of  death,  having  broke  oat 
^  of  gaoly  were  afterwards  taken,  and  brought  to  the  bar  of 
the  coart  of  King's  Bench  upon  the  returns  of  writs  of  habeas 
0rpus :  the  Attorney -General  prayed  that  they  might  be  afked, 
"  What  they  had  to  fay  why  the  court  ihould  not  proceed  to 
''award  execution  againft  them  upon  thefe  attainders  for  the 
<*  fatd  felonies."  Accordingly  they  were  refpediively  afked  that 
qaetlion  :  and^  being  arraigned,  they  feverally  denied  the  iden- 
tity; and  the  Attorney-General  averred  it.  And,  on  counfel 
facii]g  affigned  the  prifoners,  he  aiked  time  to  take  inftru^iions 
from  his  client :  but  the  court  denied  it,  faying,  that  fuch  iflUes 
were  to  be  tried  inftanter  s  though  the  court  might,  upon  circum* 
ftaoces,  give  time.  Whereupon  a  jury  was  immediately  impan- 
neiled  and  fworn.  Rex  v.  R»gers  et  al.  Mich.  6  G.  3.  J?.  JS» 
yiurr.  1809. 


i4i*M< 


(A)  3eto.  i»  J 


HVIo.  S3I* 


i.TlPON  error  in  debt  upon  bond,  the  bail,  being  both  Jews^ 
^  were  fuffered  to  put  on  their  hats  while  they  took  the 

oaths.     Gomez  Serra  v.  Munez^  2  Str,  821. 
2.  Marriages,  where  both  parties  are  Jcws^  are  excepted  out  o£ 

the  marriage  z&,  26  Ge9»  2%  ^*  33* 
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tGj  ^      3lmparidnce. 


u^ip-  3>s*  (A)  Imparlance.    And  what  (hall  be  faid  to  be  fuch, 

and  in  ^bat  Cafis^  and  at  wbfit  Timc^  it  may  be« 

|.  iN  dower,  or  any  other  real  acltoni  impsrlance  is  not  to  be 

^  given (  efibignB  are  fufficient  delay;  real  aAions  are  not 
within  any  of  the  rule^  of  court  concerning  imparlances.  Fofier 
V.  KhUey^  Trin.  a6  isf  27  Geo.  2.  C.  B.     Barne/s  Nofes^  2. 

a.  Dechiradoa  delhrered  againft  a  prifoner  on  the  laft  dayitut 
•ne  of  Eafier  term.  A  queftion  arofe» '  Whether  the  defendant 
<  was  entitled  to  9n  imparlance  till  Craf.  Trin.  Upon  looking  into 
the  old  ruie^  touching  the  delivery  of  declarations  to  prifoners, 
the  court  were  of  opinion,  that  the  defendant  was  not  entitled  to 
an  impariance,  but  muft  plead  two  days  before  the  efibign-day 
ttf  Triniiy  term»  according  to  that  rule.  Bend  et  al.  v.  J^^  Trin. 
piSf  1  deo.  2.  C.  B.    Ibid.  224. 

3.  lu  an  a£iion  for  defamatory  wordsj  importing  that  the  phior 
liff  was  guilty  of  the  murder  of  jl.B*  defendant  moved  for  an 
Imparlance  tUl  the  following  termj  on  a£Bdavit  that  a  pipfecutioQ 
was  then  carrying  on  agaioil  the  plaintiff  for  the'  faid  murder,  and 
that  he  would  probably  be  tried  before  that  term;  an  impar- 
lance was  accordingly  granted:  and  the  court  faid,  ''that  im- 
'*  parlances  are  in  ^  deletion  of  the  court,  and  it  may  be  of 
5<  ill  confequence  to  enter  into  evidence  concerning  this  murder 
i**  in  the  a^ion  for  words  before  the  trial  for  the  ls£tJ*  Sitfin 
T.  Nivipy  Hil.  10  GpQ.  2.  ibid.  id.  Co.  Rep.  C.  B'  139*  S^  C. 

4*  7*^ere  can  be  no  imparlance  after  a  peremptory  rule  to  plead 
lias  been  given.  Fitvwilliams  v*  The  Btfbop  of  Hereford  and  thi 
Umverfttj  of  Cambridge^  Trin,  13  {^  14  Geo.  2.  ibid.  225. 

5*  Imparlance  granted  on  affidavits  that  defendant  was  a  hina* 
tic.  Higbam*s  cafe,  1  Trin.  1 7  (5*  1 8  Geo.  2.  ibid.  id. 
fr,dt  follow.  6.  If  a  writ  be  returnable  the  firft  or  fecond  return  of  any  term^ 
'^ifkcitum.  gnd  the  defendant  puts  in  bail  in  time,  and  the  plaintiff  declares ; 
but  the  declaration  is  delivered  without  notice  to  plead,  according 
to  the  general  rule,  Pa/ch.  3  Geo.  2.  the  defendant  is  entitled  to 
an  imparlai^e.  Baker  v.  Barlow  and  Jf^ife,  Mich.  18  Qeo^  %• 
ibid.  id. 

7.  A  writ  returnable  the  firft  return  of  Hilary  term  in  a  bail- 
able aAion ;  declaifation  left  in  the  office  without  notice  to  plea4 
indorfed  thereon ;  but  notice  of  declaration  and  to  plead  was  af« 
terwa;nls  feryed  op  the  defendant^    T^e  defea^d^nt  moved  for  an 

iffiparlapsf 
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irapiriance  for  want  of  notice  indorfed,  which  wag  denied ;  the  ruUSmin- 
Dodce  ferved  on  defendant  being  fufficient  within  the  rule  3  G,  2.  i<y  v. Wood. 
Cm  T.  Gardner,  Hil.  19  G.  2.  Barne/s  Notes,  226.  ^Toe"..'^ 

bmt  book>  and  pag*—  ^  rM/ra.     Rut  fee  the  cafe  of  Gafcoigne  ec  Ux.  y»  Brown,  Trin.  94  Geo.  a. 
ibid.  p.  ftsy.  wbcre  it  was  determined  that  it  is  not  neceflary  (thougli  ufaal)  to  iodorfe  the  notice  00  the 

•CClmtlQDa 

8.  When  the  plaintiflF  amends  his  declaration,  and  pays  cofts, 
the  defendant  is  not  entitled  to  an  imparlance,  but  mufl;  plead  after 
the  role  to  plead  is  out.  Know  v.  Wyche,  €$  al.  Eajl.  i  G.  2. 
Prac.Reg.  C.  B.  ij, 

9.  An  a£lion  was  removed  by  habeas  corpus  in  B,  R.  the  6th 
day  of  Novembir:  upon  the  I2th  November  the  plaintiff  delivered 
t  declmtioo^  and  gave  a  rule  to  plead.    The  defendant  moved 

for  an  imparlance»  but  not  allovired  \  the  court  faying,  that  they  ^Ue  Smitk 
would  not  put  the  plaintiff  in  a  worfe  condition  than  he  was  in  V^^^^* 
the  court  below.     Wood  v.    Wenman.    Mich*  %o  G.  a.  B.  R.  Eaft''s Vep. 
I  Wilfi^^.  75%.  S.Pf 

10.  If  a  writ  be  retvrmble  the  lad  day  of  one  term,  and  the 
defendant  does  not  juftify  bail  until  the  fourth  day  of  the  next 
tenn,  he  is  not  entitled  to  an  imparlance  to  the  third  term,  though 
the  pIainti6F  do  not  deliver  a  declaration  ds  bene  ejfe  before  the 
cffoijn  day  of  the  fecond  term.  RoUefton  v.  S^i0//.  Mich.  34  G»  3* 
B.K.    I  Duri^.  li  Eafi^  Rep.  i^i. 

(C)  What  may  be  pleaded  after  Imparlance.        HVm^sy- 

r\EFBNDANT  cannot  plead  in  abateme;nt  after  a  general 
'^  imparlaace,  ^without  obtaining  a  fpecial  imparlance  pre- 
cedent to  the  time  of  pleadings  which  muft  be  within  the  four 
days  given  b  j  the  rule  to  plead.  Threlkeld  v.  Goodfellow^  Bami/s 
Hotes^  aa^.     Pr0c.  Reg.  1.  S^  C 
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S€c  Suppl  tit.  Copyhold  (S.  e),  Device  (N.  a),  (IV  a)^ 

antfi^  and  oihcr  proper  titles. 
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c  F  3  3ntumhxamts, 


i4Vm.3Si.  (C)    Bought  in  hy  fuhfeqiient  Mortgagees  or  Incum* 

brancers.     How  far  protetted. 

I.  XJ  ONE  but  a  bona  fide  purchafcr  of  zpuifne  incumbrance  t&i/A- 
^^    cut  notice  of  intermediate  ones  can  tack  \i  to  a  prior.  2  Atkm 
52.     OSiober  1740.     Moiretty.  Pajke. 

2.  A  prior  mortgagee,  who  has  an  afligdment  of  a  third  mort- 
gage as  a  truftee  only,  cannot  tack  the  two  mortgages  together  to 
the  prejudice  of  intervening  incumbrancers.  A  mortgage  may  be 
tacked  to  a  judgment,  becaufe  the  judgment  creditor,  by  virtue  of 
an  elegit,  mny  bring  an  ejedment,  and  hold  upon  the  extended 
value,  and  as  he  has  a  legal  interei^in  the  eftate,  the  court  will  not 
take  it  from  him ;  but  this  rule  holds  only  where  the  fame  perfon 
has  both  judgment  and  mortgage  in  the  fame  right,  and  not  where 
he  has  the  judgment  in  his  own  right,  and  the  mortgage  in  ano- 
ther right,  as  a  .truftee  only.  Where  there  is  a  prior  mortgagecy 
who  has  a  puifne  incumbrance,  a  fecond  moftgagee  fhallnot  re- 
deem the  prior  without  redeeming  the  puifne  alfo.  And  where 
a  mortgagee  has  a  bond  as  well  as  a  mortgage  from  the  mort- 
gagor, the  heir  muft  difcharge  the  one  as  well  as  the  other ;  but 
where  a  prior  incumbrancer  has  a  bond  like  wife,  it  (hall  be  poft- 
poned  to  all  other  incumbrancers,  whether  by  mortgage,  judgment, 
or  ftatute  ftaple,  for  he  has  not  the  fame  equity  againft  a  puifne 

•  incumbrancer,  as  againft  an  heir  at  law,  who  is  liable  in  refpe£l  of 
afiets.  And  a  prior  creditor,  who  huys  in  puifne  incumbrance, 
though  he  did  not  give  the  value,  (hall  be  allowed  the  whole ; 
otherwife  as  to  a  truflee^  ogent^  heir  at  law,  or  executor.  Per  Lord 
Hardwicke^  ChancellQr.     Ibid^ 

3.  A  prior  mortgagee  may  tack  a  judgment  to  his  mortgagey 
though  fubfequent  in  time  to  a  fecond  mortgage,  provided  he  has 
no  notice  of  the  fecond.  2^/1.352.  July  1742.  Shepbardr. 
Fitley,  2  Vtf^  662.  Anon. 

4.  A  tliird  mortgagee  cannot  take  in  a  prior  fecurity,  to  difplac^ 
a  fecond  mortgagee  after  a  decree  to  account,  and  before  the 
mafterhas  made  his  report.  3  AtL  8ii.  Auguft  1754-  Wort^ 
leyy,  Birkheadf  2  Fef,  571.  S.  C. 

5.  Deed  of  appointment  of  lands  in  Middle/ex  poftponed  to  a 
mortgage  fubfequent  to,  but  regiftered  before  it.  2  Fef.  .^.i^* 
July  1752.     Scrafion  v.  ^incey, 

6.  Second  mortgagee  with  notice  of  a  former,  but  without  notice 
of  a  truft  charge  antecedent  to  both,  of  which  the  firft  mortgagee 

1 1  had 


bail  notice^   road   take  fuHjedi  to  that  demand.     2  Vef,  485. 
Jyl}  1752.      Earl  cf  Poffifrtt  v.  Lord  Wind/or. 

7.  The  third  mortgvigee«  buying  in  the  firit  mortgage  pendente 
Stt,  (hall  exclude  the  fcrcond.  x  Bro.  Ch,  Rep.  63.  Trin.  1779. 
Rohin/on  v.  Davifofi"  ^ 

8.  Mort)!agee  may  prote£l  himfclf  againft  a  claim  of  dower,  bj 
taking  an  aHi^nment  of  an  pld  mortgage  term  prior  to  the  right  of 
dovcr.     5  Fe/.jutt.  130.     December  1799.     Vf^ynn  v.  Wiltiamfj 

Vide  tit.  Mortgage. 

(F)  Bought  in.     Redeemable  by  Purch.afers  or  Crer  '471.°;  1^. 

(ii^ofs,  on  what  Terms. 

Vide  tit.  Mortgage. 
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(C)  Of  deUvering  DeclaratioQs  to  Perfons  in  Cujlodla.  uyiBigo* 

1. 1X7 HERE  the  defendant  is  in  cuftody,  the  declaration  mud  Thcdfdirt- 

^^    be  delivered  to  the  turnkey,  and  not  into  the  office,  tionmuftbe 

Ureefihoufe  v.  Clever,  Mich.  8  Geo.  i.  B.R.  Stra.  Rep.  ^74-  thl'p'lifoor; 

or  left  wicli  the  turnkey,  though  he  ha»  appealed  by  atcarocy.    Clavey  ▼.  Watts,  2  Blac.  Rep.  1%^. 

%.  Where  a  defendant  is  in  cufiody,  it  is  neceflary  not  only  to 
deliver  the  declaration  to  the  turnkey  of  the  prifon,  but  a)fo  to 
enter  it  in  the  prothunotary's  office,  before  a  rule  to  plead  is 
d?en.  Sir  fn/liam  Strickland  v.  Hodgfoi},  Hil.  8  Geo.  2.  C  J?. 
Bamej*s  Notes,  372. 

3.  In  a  declaration  againft  a  prifoner  in  cuftody  of  the  (heriflT, 
it  muft  be  alleged  at  whofe  fuit  he  is  detained,  purfuant  to  ftat. 
J^^SW.istM.c.  21.  miliams  v.  Wilts,  Hil.  19  Geo.  %.  B.  R. 
z  fril/.  119. 
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(A)  Indid^ment.    Extortion.    And  Mirdemeaoois^.    hv»«>^<^» 


f    A  N  pnder-flieriflF  refufed  to  execute  z  capias  ad  fatisfaciendsim 

^^  till  his  fees  were  paid.     And,  upon  motion  againft  him, 

£bA  coan  {^  ^t  ^  p^a^iff  may  j^ripj;  aa  a^oa  ajgaijaft  him 

yot.y,  '        i?  •       fo' 
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fof  not  doing*  his  itltifi  Or  might  pay  htm  his  fees  and  then  indid 
him   for  extortionir    Nifcoit^s  cafe,  i  Salh.  330.    Vide  2  Ttrm 

a.  Indictment  agaitift  defendants  for  extortion,  by  compeUing 
an  executor  to  prove  a  will  in  the  BiQiop's  Court,  and  taking  fees 
thereoAi  knowing  the  fame  to  have  been  proved  in  the  Preroga- 
tive Court.     Rex  v.  Loggen  it  Froome. 

3.  Where  cuftom  has  afcertsxned  the  toll  of  a  mill,  a  miller 
may  be  indi£led  for  extortion ;  but  in  the  cafe  of  a  ir^cu  fm//» 
where  the  miller  is  not  reftrained  to  any  certain  toll,  the  perfons 
reforting  to  it  muft  comply  with  the  miller's  demands ;  and  what- 
foever  he  takes,  it  is  not  extortion,  becaufe  it  is  the  Toluntarj 
agreement  of  the  parties.     Rex  v.  Burdetf,  i  LJ.  Raym,  149. 

N.  B:  The  following  note  to  be  i|[iferted  in  the  margin  topL  14. 
of  Old  Finer,  p.  364.  as  over-ruling  the  cafe  of  King  v.  Crijp. 

■ 

But  it  fcems  now  to  be  fettled,  that  aa  indiftment  wUl  not  lie  for  •  kare  trej^fi,  (as 
teaiing  an  account).  Rex  v«  Johnfon,  i  Wilf.  335.  Saytr^a;.  For  the  words  «*!  ef 
mrmi  alone  are  not  fuflicienc.  Rex  v.  Storr,  3  Bu^r.  169I.  Rex  ▼.  Atkyn^  %  Burr. 
1706*  There  muft  be  fuch  at  adual  force  as  implies  a  hre^k  of  the  ptmtt  to  in>ke  a 
irtjp^fs  ao  iodidable  offence.  Rex  v  Bakeri  3  Burr.  i7)i>  And  tbk  degree  of  adua^ 
force  muft  appear  on  the  face  of  the  indidment.     Doug.  153* 

4.  An  indidiment  for  extortion  colore  officii^  without  (hewing 
i4Vin.  364.  for  what  it  was  extorted,  held  good.    4  HawL  P.  C.  26./  55. 

■■■         11, 

(B)  Contempts  to  Courts. 

I.   A  RRESTING  a  party  while  attending  an  arbitrator  under  a 
^^  rule  of  court'i  is  a  contempt  of  court.     2  BL  Rep,  1 1 10. 

2.  The  defendant!  having  treated  the  procefs  of  the  court  con- 
temptuouflyi  an  attachment  went  a^rainft  him,  without  a  rule  to 
fliew  caufe.     Rex  v.  Jones^  i  Str,  1 85. 

3.  It  has  been  adjudged  that  the  trying  a  feigned  ijfue^  without 
the  confent  of  the  couft,  is  a  contempt  for  which  the  parties  may 
be  puniOifd  by  attachment,  and  the  proceedings  (layed.    Ho/kins 

»  V.  Lord  Berkley^  4  T,  R,  402. 

4.  The  defendant  filed  a  bill  in  Chancery  to  fet  aGde  an  award, 
after  entering  into  a  rule  of  court  of  King's  Bench  to  abkfe  by 
it ;  the  court  in  this  cafe,  as  the  defendant  had  fmarted  feverely 
(by  payment  of  the  cofts  incurred)  were  unwilling  to  puniQi  him 
further  by  fine  and  impri/onment,  and  yet,  as  his  contempt  was  fo 
obftinate,  they  did  not  care  that  a  flight  fentence  fliould  (land 
upon  the  record  ^  therefore  they  waived  giving  judgment,  by  con- 

JenU  They  faid,  the  attorney  and  counfel  were  equally  giitlty  of  I 
the  contempt,  and  more  criminal,  and  if  it  ever  happened  again 
they  would  proceed  againd  them.  Rex  v.  Wheeler^  '^Burr.  1256. 
5;  The  court  ordered  an  attachment  n^i  againft  die  town  clerk 
of  Guilford^  and  a  defendant  conviAed  on  tlie  game  a£),  for 
granting  and  fuing  out  a  replevin  of  goods  diftrained  for  the  pe« 
nalty.  But  on  (hewing  caufe.  Eyre],  difcharged  the  rule,  be» 
caufe  it  was  only  a  contempt  to  an  inferior  jurifdifiion  of  the 

jui^cesi 


Radices  %  and  in  that  cafe  B.  R.  never  interpofes.    Rex  v.  Sur* 

tiett,  I  Sir.  567. 

6.  Cufios  brevium  of  C  £.  committed  for  contempt  on  not  re« 
turning  an  original  on  z  certiorari.     Cork  v.  Baker ^  i  Sir.  63. 

7.  Revoking  a  fubmiflion  to  arbitration,  which  has  been  made 
a  rule  of  court,  is  a  contempt.     Per  curiam.     Rex  v.  Burridge^ 

1  Ztr.  593. 

8.  So  if  a  releafe  be  procured  from  a  noiminal  plaintiff  in  eje6i- 
mentk  In  Mr.  Gibbons*  cafe,  he  pleaded  fuch  zrtlezte  puis  darrein 
continuance^  and  Lord  Trevor^  who  tried  the  caufe,  faid  he  was 
bound  to  allow  the  plea,  if  they  infifted  upon  it ;  but  at  the  fame 
time  told  them,  he  would  lay  them  by  the  heels  i  upon  which  the 
plea  was  withdrawn.     Ibid. 

9.  Afligning  for  error  the  death  of  the  plaintiff  in  eje£lment  is  a 
contempt,  for,  per  curiam^  it  was  to  defeat  the  proceedings  infti- 
tated  by  the  court  to  try  the  righr.    Moore  y.  Goodright,  2  Sir.  899. 

ID.  A  copy  of  a  bill  of  Middiefex  was  ferved  on  the  defendant 
wKilft  he  was  attending  the  fittings  in  a  caufe  wherein  he  was  de- 
fendant. And  upon  motion  againft  the  attorney  for  a  contempt* 
it  was  contended  to  be  right,  becaufe  it  was  not  an  arreft,  which 
reftrained  him  of  his  liberty.  But  the  court  faid,  the  privilege 
was  deCgned  as  well  to  prevent  any  interruption  of  the  bufinefs 
of  the  court,  and  it  was  equally  a  contempt.  And  they  would 
have  committed  the  attorney  if  he  had  not  confented  to  waive  the 
proceedings  and  pay  co(ls»     Cole  v.  Hawkins^  2  Sir,  1094. 

11.  An  attachment  (of  contempt  granted  againd  Ro/fe  Bai/ey, 
an  attorney,  for  not  obeying  a  fubpaena  on  tender  of  his  charges. 

2  Ztr.  510.  810.  1054.    Ld,  Rqym.  1528.    Barnes^  33.  S.  C.  and 
the  cafes  there  cited. 

12.  A  mandamus  was  direfled  to  the  two  bailiffs ;  one  of  which 
was  for  obeying  the  writ,  and  the  other  would  not,  nor  join  in  a 
return.  And  the  court  granted  an  attachment  for  contempt 
againft  both,  for  they  faid  it  would  be  endlcfs  to  try  in  all  cafes 
which  was  in  the  right,  and  it  would  be  always  ufed  for  a  handle 
of  delay*     Cafe  of  the  Bailiffs  of  Bridgnorth  ^  2  Str.  808. 

13.  Under-(bcriffs  held  in  contempt,  and  fined  and  imprifoned, 
for  not  properly  executing  that  part  of  the  fentence  of  the  court 
which  condemned  defendant  to  the  pillory.  Rex  v.  Beardmorcp 
a  Burr.  792. 

(C)  Concerning  (Things  done  or  fpoke   in   Court  i-jvbj^ 
to)  Judges.     What  fhall  be  faid  an  Oflfence  pu- 
nilhable. 

I •  1 F  an  attorney  ufe  contemptuous  words  in  court,  he  may  be 
^   fufpendcd,  and  (hall  not  be  reftored  till  fubmiflion.     i  BL 

Rep,  222. 

2.  Ihe  defendant  prefented  a  petition  to  the  common  council 

of  London^  and  ufed  contemptuous  words  of  this  court  (B*R»)  at 

G  2  the 


/ 


84  SfnUiftment 

the  fame  time*    For  the  petition  th^  court  grtnted  an  tDformtioa 
againft  him  and  thofe  who  figned  iti  and  for  the  coDCempt^  an 
attachment.     Rex  v.  Barber ^  1^.444. 
i^.  If  aa         3.  For  contemptuous  words  fpoken  of  the  court,  an  attachment 
atcachmnit    goes  withoiit  a  rulc  to  (hew  caure.     jfnon.     1  Saik  84. 

(net  abfo* 

lotely  where  the  coatemptooot  word*  fpokeo  are  fworn  to  by  one  witnefi  only  ;  the  rule  ii  Chancery 

ifquiriog  two  affidavits  to  deprive  the  party  of  the  bcocfic  of  fhewing  caofe.  ftde  %  Str.  ic6S. 

^ere^  Whether  a  juftlce  of  peace  can  commit  for  a  contempt 
of  him  when  not  fitting  in  court  ?  Vide  P^it  w^AdJington^  Peakit 
N.  P.  6z. 

i4Vin.  S67.  (E)  Confpirators. 

J.  |P  the  parties  concur  in  doing  the  a£l|  although  they  werf 
^  not  previoufly  acquainted   with    each   other,  it  is  confpi- 
racy. — ^Lord  Mansfield,  in  the  cafe  of  the  prifoners   in  the 
'  King's  Bench.     See  alfo  Rex  v.  Cope  andothen^  1  5/r.  144. 

2*  On  an  indiftment  for  wickedly  and  unlawfully  confpiring 
to  accufe  another  of  taking  hair  cut  of  a  bag^  without  alleging  it  to 
be  an  unlawful  znd  felonious  taking,  Lord  Mansfield  declared, 
that  the  indi£lment  was  well  hid }  for  the  gift  of  the  offence 
is  the  unlawful  conj^iring  to  do  an  injury  by  a  falfe  charge.  Rif* 
paPs  cafe,  i  Bloc.  Rep.  368.     3  Burr.  1320. 

3.  An  indidimcnt  lies  for  confpiring  to  pejrvert  the  courfe  of 
jullice,  by  producing  a  falfe  certificate,  by  juftices  of  peace,  that 
an  indited  highway  is  in  repair,  in  evidence,  to  influence  the 
judgment  of  the  court-  Rex  v.  Mawbey,  £•  36  G<o.  3.  6  Tern 
Rep.  619. 

'  4.  In  ftating  fuch  a  crime  in  an  indi£lment,  it  is  not  necefiary 
to  fct  forth  that  the  defendants  knew,  at  the  time  of  the  cOnrpi- 
racy,  that  the  contents  of  the  certificate  were  falfe ;  it  is  faffi- 
cient  that,  for  fuch  purpofes,  they  agreed  to  certify  the  h&  as 
true^  without  knowing  that  it  was  fo.     JbiJ. 

«4V'"-  3g<-    (H)  For  what  Offence  (a  Man)  may  be  indicted, 

I*  ^HERE  can  be  no  doubt  but  that  all  capital  crimes  whatfo- 
-^  ever,  and  alfo  all  kinds  of  inferior  crimes  of  a  public  na^ 
turff  as  mifprifions,  contempts,  didurbances  of  the  peace,  opr 
preflionS)  and  all  other  mifdemeanois  whatfoever  of  a  public  evil 
eiample  againft  the  common  law^^  may  be  in  dialed ;  but  no  inju* 
ries  of  a  private  nature,  uniefs  they  in  fome  way  concern  tht 
king.     2  Hawk.  P.C.  21  o. 

2.  An  indi£bment  lies  for  obftrufling  an  officer  in  the  execu- 
tion of  his  duty.-«>In  fuch  an  indi£lment  for  obftruQing  an  excife 
officer  in  feizing  of  foap,  it  is  neceflary  to  (hew  that  he  had  a  war* 
rant.  Rex  v.  BraJj^  Mxcbeq.  Cham.  Jf«  38  G€$.  3*  i  Brf.  ^ 
Pttll*iZi. 
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3>  Taking  up  dead  bodies,  even  though  for  the  purpofe  of  dif- 
fedion,  is  an  indidlable  offence.  Rex  v.  Ljnn^  M.  29  Geo.  3. 
ar.i?.  733. 

4.  Conitablc  of  the  night  is  guilty  of  an  indi£table  mifdemea- 
nor  in  fufierin^  a  flreet- walker,  delivered  to  his  cuftody  by  one  of 
the  nightly  watch,  to  cfcape.  R^x  v,  BwA'te^  2".  32  ^  33  G.  2. 
2  Burr.  864. 

5.  Indidment  lies  for  refufing  to  execute  the  office  of  conftable. 
Rex  V.  Lone^  M,  5  G.  2.  2  Str.  920. 

.6.  For  not  taking  upon  him  the  office  of  overffer,  when  ap- 
pointed ;  for  the  difobeying  an  a£l  of  parliaments  is  indiMable  upon 
the  principles  of  the  common  law.  Rex  v^  Jones^  M.  14  Geo.  2» 
a  &tr.  11^6. 

7^  For  faying  of  a  juftice  of  peace,  **  you  are  a  nogt^  and  a  liar.** 
WsARG  moved,  after  verdict,  in  arreft  of  judgment,  that  though 
the  juftice  might  have  committed  him  for  the  contempt,  yet  the 
words  are  not  indi3able»  fince  it  i«  not  to  be  prefumed  they  would 
provoke  a  judice  of  peace  to  a  breach  of  the  peace,  which  is  the 
reafon  why  indi£iments  have  been  held  to  lie  for  words.  Sedper 
curiam^  the  allowing  th^t  he  might  be  committed  (hews  they  were 
indiQable*  It  is  true  the  juftice  may  make  himfelf  judge  and 
puniOi  him  immediat<:ly ;  but  (lill,  if  he  thinks  proper  to  proceed 
lefs  fummarily  by  way  of  indi£lment,  he  may ;  the  true  diftinc- 
tion  is,  that  where  the  words  are  fpoken  in  the  prefence  of  the  juf- 
tice there  he  may  commit :  but  where  it  is  behind  his  back^  the 
party  can  be  only  indicied  for  a  breach  of  the  p^ace.  Rex  v.  Ri" 
vef,  I  Str,  420. 

8.  Where  a  (latute  forbids  the  doing  of  a  thing,  fhe  doing  it 
wilfully  is  indi£table,  although  without  any  corrupt  motive.  Rex 
T.  Sain/hury^  4  T.  22.  457. 

9*  An  indictment  lies  againft  the  overfeer  of  the  poor,  for  re- 
iu^ng  to  receive  a  pauper  removed  by  order  of  two  juftices,  under 
13  £y  14  C.  2.  €.  12.     Rex  V.  Davis^  M.  28  G.  3.  2  Burr.  799, 

ID.  Alfo  ag'iioft  a  parifliioner  for  not  doing  his.higb way  labour. 
It  wa§  objected  in  this  cafe,  that  as  a  particular  remedy  is  ap^ 
potnfed  by  this  ftatute  of  22  C  %.  <.  I2.,  and  that  this  being  a 
new  offeree  created  by  that  flatute,  that  particular  remedy  oughc 
CO  be  purfaed,  and  that  itfdiclment  would  not  lie.  Lord  Mans* 
FiELp.  'It  was  an  offentt  tndi^able  before  the  appointment  of  the 
fummary  remedy  prcfcribed  by  the  (lat.  22  C.  %.,  Therefore  the 
fummary  jurifdidiion  is  cumulative^  (although  there  is  another  re- 
medy given,)  and  doss  not  exclude  the  common-law  remedy.  Rite 
?.  BojaU^  ^  Burr.  834. 

!!•  But  indi£tment  lies  not  upon  an  ad  of  parliament  which 
states  li  new  offenpe,  aad  pre£pribes  a  particular  remedy.  Rjex 
V.  tTrigbt^  I  B^rr.  543. 

I2«  Where  a  new  offence  is  created  by  an  a£l  of  parliamentt 
•ad  a  penalty  annexed  to  it  by  a  feparate  and  fubftantive  claufe, 
it  is  not  aeceflary  for  the  profecutoT  to  fi|e  fur  the  penalty,  but  he 
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may  hJISf  on  the  prior  caufe  as  for  a  mifdemeanor.  Rex  v.  Hat* 
rif,  4  T.  R.  202. 

13.  The  ftat.  26  Geo.  3.  r.  6./  i.  enaftS}  that  all  perfons  go- 
ing on  board  (hips  coming  from  infe£led  places,  (hall  obey  fuch 
orders  as  the  king  in  council  (hall  make,  without  annexing  any 
particular  puni(hment ;  the  difobedience  of  fuch  an  order  is  an 
indifiable  o£Fehce|  and  puni(hablcNas  a  mifdemeiinor  at  common 
law.     Ibid. 

14.  Where  two  fets  of  magiftrates  have  a  concurrent  jurifdic- 
tion,  and  on^  appoints  a  meeting  to  grant  ale*licenceS|  their  jurif« 
di£lion  attaches  fo  as  to  exclude  the  other  appointing  a  fubfequent 
meeting :  though  they  may  all  meet  together  the  firft  ^ay  \  and 
if  after  fuch  appointment  the  other  fet  of  magiiirates  meet  on  a 
fubfequent  day,  and  grant  other  licences^  their  proceeding  is  ille- 
gal,  and  the  fubjech  of  an   indidment.     Rejc  v.  Sain/bury^  M, 

32G.  3.  4  T. /?.  451. 

15.  Indictment  lies  for  carrying  on  works  (a^  Dr.  Ward's  aqua 
forth  works),  which  inipregnate  the  air  with  noifome  and  offcn« 

five  fmells.  Per  Lord  Mansfiblp,  unwholefotnenefs  is  not  effen- 
tial  \  it  is  enough  if  the  imell  be  fo  offenftve  as  to  render  the  en- 
joyment of  life  and  property  uncomfortable.  Rex  v.  White  and 
Wardy  E.  30  G.  2.   I  Burr.  333. 

16.  Indidment  lies  for  fellmg  by  falfe  weights^  Rex  v.  Crooies^ 
2  Burr.  1841. 

17.  So  for  felling  coals  by  falfe  meafure.  Rfx  v.  0/born^ 
ib.  (if). 

'  18.  But  fuch  private  unfair  dealings  (unattended  with  the  cir* 
cutnftances  of  falfe  tokens,  or  falfe  weights  and  meafures,  or 
confpiracy)  are  not  indiSfabie  f  as  delivering  a  lefs  q^iantity  of  beer 
for  a  greater,  or  felling  an  unfound  horfe  as  and  for  a  found  one. 
The  true  di(lin£lion  is  this.  In  all  fuch  impo/!tions  or  deceit^^  where 
common  prudence  is  fufficient  to  guard  a  pcrlbn  from  fuffering,  the 
offence  is  not  indiilable^  but  the  party  is  left  to  his  civil  remedy  \ 
but  where  fuch  methods  are  taken  to  cheat  and  deceive  as  a  per* 
fon  cannot  by  ordinary  care  or  prudence  guard  againft,  (as  falfe 
weights  and  meafures,  or  falfe  tokens},  there  it  is  an  indiQob/e  of 
fence.     Rex  v.  Wheat  ley ^  //.  i  G.  3.  3  Burr.  1 125. 

19.  For  not  repairing  a  highway,  indidlment  lies.  Rex  v.  The 
Inhabitants  of  Harrow^  4  Burr.  209 1.     5  lb.  2700. 

20.  For  obtaining  money,  under  falfe  pretences,  Vide  ftat. 
'^o  Geo.  2.  c.  Xj^  See  alfo  Toung  v^  The  Kirtgf  in  Er^or.  3  Term 
Kep.  98. 

2i.  An  indi^iment  lies  for  maliciouily  vilifying  the  memory  of 
one  who  is  dead.  But  fuch  an  indi£kment  muft  allege  that  it 
was  done  with  a  de(ign  to  bring  contempt  on  the  family  of  the 
deceafedy  and  to  ftir  up  the  hatred  of  the  king's  fubjeds  againft 
thcn^s  and  to  excite  his  relations  to  a  breach  of  the  peace,  other- 
wife  \t  cannot  be  fupported.    Rex  v«  Topbanif^  ^*  3 1  G«  3,  4  Term 
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22.  IndiAment  lies  againft  a  bankrupt  for  fecreting  his  eiFe£l8« 
Vide  FritFs  cafe^  Ca/l  in  C.  £.  i2. 

(H.  3)  What  Offences  are  indictable  by  St;atute.     IlIilL2lI* 

t 

X.  TF  a  ftatute  enjoin  an  a£t  to  be  done,  without  pointing  out 

'-  any  mode  of  punifhment,  an  indi^ment  will  lie  for  difobey* 

ing  the  injun£iion  of  the  legiflature.    Rex  v.  Davisy  Sayer^  133.    . 

2.  And  this  mode  of  proceeding  in  fuch  cafe  is  not  taken  away 
by  a  fubfequent  ftatute,  pointing  out  a  particular  modeof  puni(h- 
ment  for  fuch  difobedience.     Rex  v.  Smiih  and  others^  2  Dougt, 

441. 

3.  For  the  court  of  Klng^s  Bench  cannot  be  oufted  of  its  com- 
mon^law  jurifdidion  without  negative  nuordf^  or  necejjary  imp/ica- 
iion.  Gates  v.  Kntghtj  3  T.  R,  442.  See  antje,  (H),  and  vide  alfo 
Hartley  ▼.  Hooper^  Cowp*  524.  2  Burr^  805.  834.  Rex  v-  Har- 
rif^  4  T.  R.  202. 

4*  The  power  of  two  juftices,  upder  the  ftat.  13  Geo.  3.  r.  78. 
/.  1 6.,  to  order  any  highway  to  be  widened^  extends  to  roads  re- 
pairable ratione  tenuras  and,  uppn  difobedience  to  fuch  order,  the 
party  may  either  be  proceeded  againft  fummaiily  under  the  fta-, 
tute,  or  by  indiflment*     Rex  v.  Balme  et  ah  2  Cowp.  648. 

5*  Where  there  is  no  appropriation  of  a  ftatute  penalty,  it  is 
a  debt  to  the  crown,  and  fuable  for  in  a  court  of  revenue,  and  not 
by  indiAment,     Rex  v.  Malland^  2  S/r.  827. 

(H.  /()  Taken  in  what  County,    Where  the  Offence  nvja.  vt^ 

was  done  in  feveral  Counties.'  ^ 

I.  TT  hath  been  holden,  that  if  a  perfon  who  has  taken  goods  by 
^  rMery  or  burglary  in  one  county  be»  indi£ted  for  larceny  of 
thofe  goods,  and  they  are  found  to  be  of  the  value  of  ten-pence 
only,  he  ftiall  have  his  clergy  in  the  foreign  county;  although  if  he 
had  been  mdi£ted  of  the  robbery  in  the  proper  county,  he  would 
have  been  excluded  from  clergy,  i  Hale,  536.  i  HavfL  P.  C. 
230.    ViAtzisf  j^WilLii  M.c.itig. 

2.  Murders  and  felonies  committed  in  any  pari  of  Wales,  may  Atthetria( 
be  tried  in  the  next  Englijb  county,     Aihoe*s  cafe,  i  &tr.  553.        of^eifV^S 

Sammer  aflliflSy  i7Sx»  for  ftealiog  from  a  fliipi  ftrinded  in  GismorfanAiire»  an  obit^on  wu  made  by 
the  prifoner**  coanfcl,  that  Htr^9*dfiirt  was  ooc  the  next  Englijb  county  $  but  it  waiovcr-ruled  by  th^ 
Judge,  and  1^^  waa  convided  and  executed. — See  the  Indicioient  Cro.  Clr.  Af.  510. 

3.  It  is  ena£led  by  2Gm.  2.  r.  21-  "That  where  death  (hall 
"  happen  in  England  from  any  caufe  felonioufly  given  out  of 
"  England:  or  where  the  felonious  caufe  (hall  be  given  in  Eng* 
"  land,  and  the  death  enfue  in  any  place  out  of  England  s  an  in- 
*«  didment  thereof  found  by  the  jurors  of  the  county  in  which 
^  ritber  the  death  or  the  caufe  of  the  deatH  (hall  refpedively  hap- 
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^*  pen,  Ihau  te  ais  good  and  eflFe£laal  in  law,  as  wefl  againft  tne 
<*  principals  and  accefl'arics,  as  if  the.  offence  had  been  com^ 
^<  pleted  in  the  fame  county  where  fuch  indidment  (bail  be 
««  found,"  fsfc. 

4*  By  13^7.  3«  r.3i.y!4.  perfons  who  (hail  have  ftolen  mo* 
fiey,  f^c.  in  either  part  of  the  united  kingdom,  may  be  indited 
for  theft  where  the  property  is  found  upon  them. 

5.  So  by/  5.  the  receivers  of  money,  (ifc.  in  either  part  of 
the  united  kingdom j  knowing,  i^c,  are  triable  where  the  property^ 
U  received,  though  not  originally  (tolen  there; 

(H.  5)  In  what  Cafes.  Where  the  Thing  in  which 
the  Offence  confifts  is  only  prepared,  of*  inchoate 
or  intended,  bxit  not  executed. 

i.  pER  Lord  Hslt.    'The  adviflng  one  to  fob  or  kill,  ^vifhoui 
•*      fomcthing  bt  done  thereupon^  is  not  indi6!able.     The  ^/a« 
y.  Daniel^  6  Mod,  99.     But  if  a  meeting  be  to  rob  oV  kiil,  it  may 
be  indidiable.     U. 

2.  To perfuade  an  apprentice  to  embezzle  his  mj^fter's  goods  h 
anindidlable  offence  \  but  the  indi£);meiit  mud  pofitively  aver  that 

*  he  did  take  away  the  goods  in  confcquencc  of  fuch  perfuafion. 

The  ^een  v.  Coliingwocd.  6  Mod,  288.     2  Ld.  Rayni.  1 1  \6. 

3.  Agreeing  to  give  a  perfon  a  fum  of  money  to  prove  a  deed 
to  be  forged,  for  the  purpofe  of  obtaining  a  verdi£t,  isr  a  ciimina| 
ofiVnce.     Rex  v.  Johnfony  E.  30  C  2.  xSlmu.  i. 

4*  An  informaiioo  for  attempting  to  fuborn  a  perfon  to  prove 
a  dttd/n//et  is  good,  without  alleging  that  the  deed  was  true.  Ibid» 

5.  in  Rtx  V.  Re/L  which  was  an  indictment  for  a  confpirac]^ 
io  charge  a  man  as  the  father  of  a  baftard,  it  was  objedled  that 
without  an  zEt  done  it  was  no  crime,  and  that  the  indictment  ai-^ 
leged  nothing  bdt  that  the  defendants  confpife«i  to  tell  the  pro(e- 
cutor  that  he  was  the  father  of  the  child  of  which  E.  was  enfe'tnt* 
But  judgment  was  given  for  the  crown.     4  Ld^  Raytn.  1167. . 

6.  the  fame  kind  of  objcftion  in  Rex  v.  Kennevjle^  and  Maori 
where  it  was  urged  that  bare  words,  charging  A,  that  he  conatus 

fuit  rem  veneream  habere  with  the  defendant,  aiid  to  to  commie  aai 
unnatural  crime,  were  not  a  fufHcient  overt  a£t,  without  alleging 
fomcthing  a£tually  done  towards  putting  the  confpiracy  in  ezecu* 
iion.  But  the  objection  was  unanimpuiljr  over-ruled,  and  fcvtral 
Inftances  were  mentioned  of  atttrfiptt  to  commit  felonies  being 
()Uni(hed  aS  mifdemeanors.     i  i)ira,  193. 

7.  The  bare  having  coining  tools  in  poflcflion,  with  intent  only 
to  nfe  them,  was  holden  indictable  :  per  curiam^  here  the  intent 
is  the  bffence  ;  and  the  having  in  his  cuilody,  is  an  aA  that  is  ttie 
evidence  of  that  intent.     Rex  v.  Sutton^  2  Stra.  1073. 

6.  The  promifing  money  to  a  member  of  a  corporation  to  in- 
duce him  to  vbtc  for  the  eledion  of  a  mayor^  is  an  offence  for 
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frhich  an  loformatioa  will  lie.     Rtx  v.  Pljmpion^  i  La.  Raym* 

^377-  .    .  ^  ' 

9*  The  fame  principle  governed  the  cafe  of  R^x  v.  Faughdn^ 

where  an  information  was  granted  againft  the  defendant  for  at» 

tempting  to  bribe  a  privy  counfrllor  to  procure  him  an  office  in  the 

colonies.     4  Bttrr,  2494. 

10.  In  the  cafe  of  Rex  v«  Scofield^  it  was  hold^n,  that  the  at^ 
Umptiftg  to  fet  fire  to  a  man's  houfe,  which  is  only  a  mifdemeanory 
was  ttfelf  a  niifdemeanor  ^^ry^,  as  niiich  as  an  attempt  to  commit 
felony,  though  differin)^  in  degree.  There,  Indeed,  was  an  zQt 
done^  but  another  cafe  was  there  cited,  before  Adams  B.  at 
Sbre^v/burjy  where  an  indi^nlent  charged  a  defendant  with  an 
attempt  to  fuborn  one  to  commit  perjury  ;  which,  upon  reference 
to  the  Judges,  was  unaniolOufly  holden  to  be  a  mifdemeanor. 

'  Cald.  397. 

11.  In  an  indtdment  on  '<tG.  3.  c.  70.  making  it  felony  to 
eadeavonr  to  fcduce  a  foldier  or  failor  from  their  duty,  it  is  fuf- 
ficient  to  charge  an  endeavour^  (sV.  without  fpecifying  the  means 
employed.     Rex  v.  Fuller^  M.  ^%G.^.  1  Bof.  fff  PulL  180. 

(H,  8)  Good  or  not  in  refpeft  of  the  Place  where  uyxn^s^ 
or  before  whom  taken,  or  where  the  Fadt  is  al- 
leged  to  be  done. 

I.  /^N  an  indi£lment,  dating  that  the  defendant,  late  of  Wool* 
^^  hampton  in  the  county  of  Berh^  with  force  and  arms,  at 
the  parith  aforefaid,  in  the  county  aforefaid,  made  an  aflault  on 
y.  W*,  lie,  a  motion  was  m4$ie  in  arreft  of  judgment,  on  the 
ground  that  no  proper  venue  was  laid.  It  did  not  appear  where 
the  offence  was  committed  (  the  indi£lment  only  ftated  it  to  be 
.  at  the  par's/b  aforefaid^  no  parifli  having  been  before  mentioned^ ' 
IVooihampton  not  being  defctibed  as  a  pariOi.  BLACKSTONfi  eontr^, 
infilted  that  it  mud  be  taken  upon  the  face  of  the  record,  that 
IVoalbampton  was  a  place  from  which  a  venue  might  come ;  efpe- 
cially  as  the  oflFence  is  laid  at  the  parijh  aforefaid^  and  no  other 
place  was  before  mentioned,  which  Qiews  Woolhampton  to  be  a 
parifli.  But  THE  Court  faid,  they  inclined  to  think  the  objec- 
tion f«ital.  They  faid  they  could  not  intend  any  thing  concern- 
ing Wo^hampton^  becaufe  there  was  no  occafion  on  the  trial  to 
prove  what  place  it  was.  But  there  ought,  on  the  face  of  the 
tccord,  to  appear  fome  certain  venue  i  whereas  here  the  offence 
was  only  laid  at  the  parijb  aforefaid^  and  no  parifli  was  before  men- 
tioned,    ^he  King  v.  Mathevjs^  if.  33  G.  3.  5  T.  R.  162. 

a;  The  defendants  had  been  convi^ed  of  a  nuifance^  in  ere£l* 
lag  buildings,  and  there  making  acid  fpirit  of  fulphur.  The  in- 
didment  run  thus :  that  <*  at  the  parish  of  Tvnckenbam^  &c. 
liMT  the  king's  common  highway  th^re,  and  near  the  dwellings* 
boofes  of  fcf  ersU  of  the  inhabitants^  the  defendants  ere^ed/'  &W 
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an  objedion  was  taken  in  arreft  of  judgmenti  that  the  indi£lment 
was  laid  generally  at  the  parish  of  Twickenham^  and  only  fatd  near 
the  common  highway ;  but  not  faid  to  be  in  the  tonvn  or  viliage. 
But,  per  Lord  Mansfield,  It  is  fufficiently  laid,  and  in  the  accuf- 
tomed  manner.  The  very  exijlence  pf  the  nuifance  depends  upon 
the  number  of  houfes  and  concourfe  of  people ;  and  this  is  matter 
of  faB  to  be  judged  by  the  jury.  ReK  s.  White  and  Ward^  E. 
30  G.  2.   I  Burr.  333. 

3p  If  there  be  two  vills  in  a  parifh,  the  indi£iment  need  not 
(hew  in  which  of  them  the  defendant  lives.     Sayer^  iiy. 

4.  It  feems  to  be  agreed  that  a  miftake  of  the  place  in  which 
an  oflfence  is  laid,  will  not  be  material  upon  the  evidence  on  <'  not 
guilty*'  pleaded,  if  the  fa£l  be  proved  at  fome  other  place  in  the 
fame  county^    4  Hawk*  P.  C.  47./.  84, 

5.  If  the  fa£l  is  laid  to  be  done  in  a  city  or  county  in  itfelf,  but 
which  are  not  co-extenfive,  it  mi}(l  fay,  *  within  the  city  and 
county  of  jS.,  is^c.     Re9^  v.  Bunce^  E.   1 1  G.  2.  Andr.  162. 

6.  An  indidment  againft  the  parifli  of  J9,  for  not  repairing  a 
road  leading  from  jf,  to  B>  is  exclufive  of  £•,  and  therefore  bad  i 
and  it  is  not  aided  by  a  fubfequent  allegation,  that  a  certain  part 
of  the  fame  highway  in  B.  is  in  decay,  t^c*  Rex  v,  Gamtingay^ 
ti.  30  G.  3.  3  5r.i?.  513, 

i4V'm.s7S.  (H.  10)  Good  OF  Dot  in  refpeft  of  the  Time  when 

taken,  and  fetting  forth  of  the  Fad. 

i.YT  is  not  neceflfary  to  mention  the  hQur  in  an  indidment. 

^ .  4  Hawk.  P.  C.  44« 

2f  In  BURGLARY  the  hour  is  ufually  mentioned,  in  order  to  (hew 
that  the  ofFence  was  committed  in  the  night-time ;  and  in  Rex  v. 
Waddington^  Lancajler  Lent  affizes  X  7 7 1 •  Mr.  Juftice  Gould  held  an 
indi&ment  for  burglary  infufficicnt  becaufe  the  hour  was  omitted. 
Bnd.  («). 

3.  Where  the  caption  of  the  indiflment  ftates  the  court  of 
Quarter  Seflions,  where  fuch  indiQment  was  found,  to  be  held 
on  an  impoffMe  day^  it  is  fatal.     Rex  v.  Fearnley^  i  7,  iS.  3 16» 

4.  Perjury  bemg  alleged  in  the  indi£lment  to  have  been  com- 
mitted jln  the  time  of  the  late  kingf  and  charged  to  be  againft  the 
peace  of  the  now  king,  is  fatal,  and  renders  the  indi£lment  infuf- 
ficient,  and  a  conviffion  therefore  reverftJ  in  the  Houfe  of  Lords, 
and  the  defendant  difcharged  therefrom.  Rex  v.  Lookup,  3  Burr^ 
ipoi. 

5.  It  is  agreed,  that  a  miftake  In  not  laying  the  offence  on  the 
very  fame  day  on  which  it  is  afterguards  proved  upon  the  trial,  is 
not  material  upon  evidence.     4  Hawk,  P.  C.  46./  8i« 

6.  Time  and  place  muil  be  added  to  every  material  fad  in  an  in* 
didtmcnt.     Rex  v.  Hollond,  5  T.  R,  60'j. 

'   7.  Though  the  time  in  a  temporary  ftatute  be  expired,^ct  if  it 
be  continued,  the  fa£k  may  be  laid  to  be  done  by  virtue  of  the  firft 
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law ;  for  when  an  ViGt  is  continued^  every  body  is  eftopped  to  fay 
it  is  not  in  force.     Rex  v.  Morgan f  M,  lo  G*  3.  zS/r.  I0(56. 

8.  An  indidlment  muft  be  in  the  prefent  tenie,  that  the  jury  4oj 
and  not  d!rV  prefent.     Rex  v.Buncf,  Jlnd.  %62* 

(K)  Uncertainty  in  the  OfFence  too  general.  14VI11.  ^^Sf. 

I.  A  Common  and  turbulent  brawler,  a  fower  of  difcord  among 
^  her  neighbours,  fo  that  (he  hath  ftirred,  moved,  and  in* 
cited  divers  fthfes,  controverfies,  quarrels,  and  difputes  amongft 
his  majefty's  liege  people,  contra  pacem%  Vc.  is  too  general.  None 
but  a  barretor  and  a  common  fcold  are  indi&able  by  general 
words.     Rex  v.  Cooper ^  if.  19  G.  a.  %Str,  1245. 

2.  IndiAment  againft  defendant  for  a  nuifancr,  charging  that 
he  femper  levavit  vel  levari  caufaviu  And,  on  demurrer,  judg« 
ment  was  given  for  the  defendant,  on  account  of  the  uncertainty 
of  the  charge.     Rex  v.  Stoughton,  £•  4  6.  2.  2  Stra.  900.  ^ 

3*  Charging  an  officer  with  a  breach  of  order  in  not^profecut- 
ing  a  war  *^  with  all  poffible  vigour  and  decifion,"  is  too  uncer- 
tain, even  though  the  charge  be  made  in  the  very  words  of  the 
order  given  to  him.     Rex  v.  Hollond^  E.  34  G.  3.  5  T.  R.  607, 

4.  Indictment  for  words  fpoken  of  a  juftice  in  the  execution  of 
his  office,  muft  fpecify  what  they  were  ^  and,  if  for  obftrudiing 
him  in  his  duty,  muft  (hew  by  what  a£l.  Rex  v.  How^  £• 
12  G.  2*  Stra.  699. 

5.  On  an  indidment  on  5  £//?.  c.  4.  if  it  is  averred  a  trdde 
ufed  in  Great  Britain ^  inftead  of  England y  it  is  bad.  Rex  v.  Lifter^ 
M.  iG.2.  2  S/ra.  788. 

6.  An  indidlment  for  perjury,  not  (hewing  in  what  manner  and 
in  what  court  the  falfe  oath  was  taken,  is  infufficient ;  becaufe, 
for  what  appears,  it  might  have  been  extrajudicial.  Rex  v,  Aylett^ 
I  T,  R.  60. 

7.  If  an  indiflment  be  for  a  forcible  entry,  there  ought  to  be 
a  pofitive  charge  of  difTeifin.     i  Ld,  Raym*  610. 

8.  Indi£lment  quia  male  et  negligenterfe  gejjit  in  execution  of  the 
^e  of  conjlable^  quaihed  for  being  too  general.  Rex  v.  Winter- 
ingbaWf   I  Stra.  2. 

9.  So,  for  deceiving  one  D.  of  feveral  lottery  orders,  viz.  de 
fcriptis  bonii  et  catalUt  of  I),  decipiebanf  et  defraudebant.     lb.  8* 

(N)  Uncertainty,  i4vin.  386. 

I.  r  RANCIS  Morris  was  indited  as  a  receiver.  The  indi£b- 
•*-  ment  ftated,  <'  he  the  faid  Thomas  Morris^  well  know- 
ing," Isfc*  But  the  indidment  was  held  good,  and  the  words 
"  the  faid  Thomas  Mortify  rejected  as  furplufage.  Morris's  cafe. 
Cafes  in  Cf  £•  103. 

a.  Bjut 
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i.  But  where  an  indiAment  contained  two  counts^  one  for  (leal- 

*  ing  a  bank  notej  and  the  other  for  (tealiog  a  pocket  took t  and  the 

fame  indidlment  charged  Mary  Graham  with  knowingly  receiving 

thenii  and  the  dealers  were  found  guifcy ;  held  bad  on  the  I^ 

y  count  onlyt  and  Mary  Graham  was  found  guilty  of  the  offence  (fore" 

/aid.     This  was  held  bad ;  for  it  is  uncertain  to  which  o&nce. 

this  finding  defers.     Graham* s  cafe,  Caf>  C.  L.Bl. 

2*  So  alfo  an  information  charj>ing  two  di(lin£l  offences,  if  the 
offender  is  convicted  of  the /aid  offence^  it  is  infufficient.  Rex  v» 
Salomon jy  i  T.  R.  24^ 

4,  Conviftion  under  21  Geo.  3.  r.  47.  for  infuring  a  ticket  in 
the  lottery,  authotifed  by  25  G.  3.,  quaflied,  becaufe  the  informa- 
tion did  not  ftate  that  it  was  a  ticket  in  the  Jlate  lottery,  RexY. 
Trelawneyy  E.  %6G,  3.   i  T.  R,  222. 

5.  In  an  information,  the  charge  that  the  defendant,  under  co- 
lour of  his  office  of  clerk  of  the  marketi  did  illegally  caufe  his 
agents  to  demand  and  receive  offeverai  other perfonsfeveral other fum 
fof  money^  is  too  general,  and  for  this  the  judgment  was  arrefted. 
Rex  V.  Rok^  2  Stra.  999, 

(5.  Ap  indi£lment  for  murder  mud  aver  that  the  prifoner  gaye 
the  deceafed  a  mortal  wound.     LaJP%  cafe^  Cafes  in  C.  C  1 12. 

7.  It  is  an  incontrovertible  rule,  that  *^  in  an  in£Bment  nothing 
material Jball  ie  taken  by  intendment  or  implication!*  4  Hawk.  P.  C. 
31./.  60. 

8.  In  a  criminal  charge,  there  is  no  latitude  of  intendment  to 
include  more  than  is  charged  ;  the  charge  muft  be  explicit  enough 
to  fupport  itfelf.     Rex  ▼.  HTheatley,  2  Burr.  1 1 27. 

9.  In  inAi&mttits  jfgures  niutl  not  be  ufed,  efpecially  in  ma- 
terial parts.     Rex  v.  Hadd^ck^  Andr.  145'. 

ID.  An  indi£iment  for  felling  bread,  not  having  debitwn  pon* 
iuSf  is  too  general.    Rex  v.  Flinty  i  Ld.  Raym.  442. 

11.  Infome  cafes. it  is  not  neceflary  to  fpecify  the  particular 
a£t6  which  conttitute  the  offence.  As,  in  Rex  ?.  EccUi  andotbert^ 
M.  ?4  G.  3.  B.  R.  the  defendants,  who  bad  been  found  guilty  of 
a  confptracy,  moved  in  arreft  of  judgment,  becaufe  the  indict- 
ment merely  dated  that  they  had  confpired  together  by  indir^ 
means  to  prevent  one  H.  B.  exercifing  the  trade  of  a  tailor,  with- 
out fetting  forth  the  means  ufed ;  but  the  court  over>Tttled  the 
objedlion,  faying  that  it  was  fufficient  to  date  the  confpiracy  and 
its  objeA. 

12.  So  iti  an  indi£iment  on  dat.  37  6. 3.  c.  70.  it  is  fuflkieot 
to  charge  the  defendant  with  having  endeavoured  to  feduce  pcrfons 
ferving  in  his  majedy's  forces  by  fea  or  land  fron>  their  alle- 
giance, and  to  incite  them  to  mutinjK,  without  fetting  forth  the 
means  employed.    Rett  v.  Ftdler^  Bof.  i^  Pull.  180. 
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(O)  Things  of  Form*  i4Vmj89. 

I.  lF  the  offence  be  prohibited  only  by  ftaiuti^  the  indiAment 

^  ought  to  conclude  centra  formam  JlatutL  But  an  indiflment 
for  that  which  is  an  offence  dt  common  law^  as  for  obftru^ing  the 
ezeeutioQ  of  ao  a£^  of  parliamcnti  need  not,  and  ought  not  to 
conclude  centra  firmam  Jiatuti.  Rex  v.  &mttb  et  aL  71  20  G.  3. 
2  DmgL  44J. 

%.  In  an  indi£lment  for  an  offence  at  common  lav,  a  conclu«> 
fion  of  contra  formamjiatuti  may  be  rejeAed  as  furplufage.  Rex 
w.  Matibenvs^  H.  33  G.  3.  5  T.  R.  262. 

3.  An  iudi^iment  for  a  nuifance  might  conclude,  ad  commune 
mcumentum  of  all  th^  king's  fubje£ls.     t^  Stra.  688. 

4*  IndiAment  for  a  riot,  and  riotoufly  taking  away  two  water- 
eogines ;  after  verdi£i  fro  rege^  it  was  moved  in  arreft  of  judg- 
ment that  there  was  no  vi  it  armh»  Sed  per  Cuaiam,  The 
riotofr  cepernntt  fregerunt^  et  prcftraverunt^  implies  a  force,  and 
the  indictment  is  well  enough,    Rex  v.  JVyndet  aL  2  Stra.  834* 

5*  An  indi&ment  finding  that  a  perfpn  hath  felonioufly  broken 
prifon,  without  (hewing  the  caufe  of  his  imprifonment,  ISc^  by 
which  it  may  appear  that  it  was  of  fuch  a  nature  that  the  break- 
ing might  amount  to  felony,  is  infufficieutt  4  Hawk.  P,  C.  c.  25« 
/  57.  and  vide  2  Stra.  i)2(S.  1268. 

6.  In  an  indidtment  for  perjury,  on  the  5  Elis^.  c.  p.,  the  word 
nvilfuHy  is  effential,  and  mu(l  be  inferted,  becaufe  the  term  wlfiil 
in  the  ftatute  is  a  material  defcription  of  the  offence ;  but  it  is  not 
oeceffarj  in  an  indi^ment  for  perjury  at  the  common  law.  Coif\ 
cafCf  Cafes  in  C.  L.  %%. 

7.  Indictment  on  the  Black  A£l  for  (hooting  at  any  perfon| 
mnft  purfue  the  words  of  the  ftatute,  and  charge  the  offence  to 
have  been  done  <'  wlfnliy  and  malicioujly ;''  the  omifliou  of  thcfe 
words  is  fatal  to  its  yalidity.     Davi/s  cafe,  Cafes  in  C.  L.  556. 

8.  An  indidment  of  felony  muft  allege  the  offence  to  be  done 
fektnoujly.     An  indictment  of  burglary  muft  lay  that  the  party 

<*  felonioyfly  and  burglarioujly  did  break  and  enter**  High  treafon 
muft  be  laid  to  be  done  traiteroujly ;  petit  treafon  felonioujly  anfi 
irMteronflyi  for  though  a  party  be  acquitted  of  petit  treafon,  he 
may  be  conTidled  of  murder  or  manflaughter.     2  Hotels  P.  C. 

iS4- 

(S)  Quafhed.    In  what  Cafes,  and  for  what  Faults,  w^inj^. 

y.  TTDWARD  Frith,  z  bankrupt,  was  indiaed  at  the  Old  Bailey 
^^  Scflion,  1738,  for  fecreting  his  effeCls.  The  prifooer's 
counfel  ratfed  four  obje&ions  to  the  validity  of  the  iodiclment,  all 
which  the  court  held  to  be  good  \  and  the  indiAment,  confc* 
gueoilj,  viciouSf    The  profecutor  lb«a  lPQoyed|  that  the  indidl- 
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ment  might  be  quaOied  $  but  the  Court  faid,  it  was  by  M 
means  proper  to  encourage  the  quafliing  of  indiAments  after  fri^ 
fomrs  have  pleaded.  The  motion  was  accordingly  refufed  ;  and 
the  prifoner  being  put  upon  his  defence^  an  acquittal  was  entered* 
Frith* %  cafci  Cafes  in  C.L.  12. 

2.  The  court  will  not  gi?e  leate  to  quafli  an  information  filed 
ex  officio  by  the  Attorney- General.  He  may  (lop  the  proceedings 
upon  it  by  noli  pro/equi^  and  file  another.  Rex  v*  Straiton  et  aL 
I  Dougi  239. 

3.  The  court  may  ufe  a  difcretioni  either  to  quafli  an  indid- 
ment  on  motion  for  infufficiency^  or  put  the  defendant  to  demur 
to  it :  but  after  verdiA  they  are  bound  to  arrtft  the  judgmenti  if 
they  fee  the  charge  to  be  infufficient.     2  Burr.  1 127. 

4.  Motion  for  the  profecutor  to  quafh  his  own  indi£iment  is 
not  of  courfe,  efpecially  if  he  has  put  the  defendant  to  expence^ 
or  been  guilty  of  unneceflary  or  aflfe^ied  delay.  Rex  ▼.  Wehb,  E. 
4G.  3.  3  Burr.  1468. 

5.  An  indidment  for  perjury  was  removed  by  certiorari^  and 
the  defendant  paid  cofts  for  not  going  on  to  trial.  The  profecutor 
afterwards  moved  to  quafli  it,  which  the  court  refufed,  unlefs  he 
would  fubmit  to  pay  code.     Rex  v.  Moore^  2  Stra.  946. 

6.  The  court  will  not  quafli  an  indidlment  for  a  nuifance,  but 
leave  the  party  to  demur  to  it.  Rex  v.  Bi/bcpy  E.  11  Geo*  2. 
jlndr.  220. 

7*  An  indi&ment  at  the  quarter  fefiions  for  perjury  at  common 
kw,  was  quaflied  for  want  of  jurifdi^lion.  Rex  v.  Sainton^  2  Stra. 
io88.     Rex  jr.  Fearnley^  1  T.  R.  316. 

8.  In  the  cafe  of  felonyi  if  it  appear^  before  the  prifoner  has 
pleaded  or  the  jury  are  charged^  that  he  is  to  be  tried  for  feparatc 
offences^  the  Judge  in  his  difcretion  may  quafli  the  indi£lment. 
^T.  R.  106. 

9.  Indidiment  again  ft  fix  jointly  and  feverally  for  exercifing  a 
trade,  quaflied,  becaufe  there  ought  to  be  diftindl  indiftments* 
Rex  V.  Wejlon^  2  Stra.  623. 


uvin. 400-  (U.  3)  Indulgence  to  Perfons  indided. 

I.  DUr  now,  by  20  Geo.  2.  c.  30.  It  is  enaAed,  *<  That  alt 
^  *'  and  every  perfon  and  perfons  whatfoever,  who  Jball  he 
<<  impeached  by  the  Commons  ^  Great  Britain  of  any  high  treafon, 
<<  whereby  any^  corruption  of  blood  may  or  fliall  be  made  to  any 
^  fuch  offender  or  offenders^  or  to  any  the  heir  or  heirs  of  any 
<<  fuch  offender  or  offenders,  or  for  mifprifion  of  fuch  treafon, 
'<*  fliali  be  received  and  admitted  to  make  his  or  their  full  defence 
«  by  counfel  learned  in  the  law,  not  exceeding  twa  counfel,  who 
«  fliall  be  afligned  for  that  purpofe,  on  the  application  of  the 
«(  party  or  parties  impeached,  at  any  time  after  the  articles  of 
^*  impeachment  fliall  be  exhibited  by  die  Commons/' 

s.  It 
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2»  It  18  alfo  enaded,  by  6  Ann.  c.2\.f.  it.  **  That  when  any 
"  perfon  is  indi£^ed  for  high  treafon,  or  mifpilfion  of  treafon,  a 
"  lift  of  the  witnefles  (hall  be  produced  on  the  trial  for  proving 
*<  the  faid  indi£lment,  and  of  the  jury,  mentioning  the  names,  pro- 
"  feffion,  and  place  of  abode  of  the  faid  witnefles  and  jurors  {a\  («]  The  cafe 
''  fliall  be  alfo  given  at  the  fame  time  that  the  copy  of  the  indi£l-  of  Lord 
"  mcnt  is  delivered  to  the  party  indided ;  and  that  copies  of  all  2,^^hu^'" 
"  indiQments  for  the  offences  aforefaid,  with  fuch  lifts,  (hall  be  term,  »i*g. 
•*  delivered  to  the  party  indidled,  ten  days  before  the  trial,,  and  3«wa»the 
*«  in  prcfence  of  two  or  more  credible  wiincflTes,"  . ,  hippHj^^ 

fiAct  dkis  ad  took  eff«d.  The  Attoraey-Generaiy  as  the  ooly  method  of  complyiog  with  the  direc- 
tioos  of  ihe  a£i,  moved  the  Kin^^s  Bench  for  a  rule  upon  the  fberiff,  to  deliver  to  the  profecutor  a  lid 
of  the  jurymen  he  inf ended  to  return  upon  the  pannel,  in  order  that  the  profecutor  migiit  be  enabled  to 
ddivrr  luch  lift  to  the  prifoner  ;  and  tlie  rule  waa  drawn  up  accordingly,  for  the  termi  of  which  vidt 
Douglas,  591. 

3,  But  It  is  cnaftfd  by  6  Geo,  3.  c.  53.  *'  That  nothing  con- 
*<  taioed  in  the  above  lad  recited  z6t  (hall  anywife  extend  to 
any  indi£kment  of  high  treafon  for  counterfeiting  his  majefty's 
coin,  the  great  feal,  or  privy  feal,  his  (ign  manual  or  privy 
fignet,  or  to  any  lndi£tment  of  high  treafon,  or  to  any  pro- 
ceedings thereupon  againft  any  offender  or  offenders  who,  by 
any  z€t  or  ads  now  in  force,  is  and  are  to  be  indifled,  ar- 
"  raigned,  tried^  and  4)onvi£ted,  by  fuch  like  evidence,  and  in 
fuch  manner,  as  is  uftrd  and  allowed  againft  offenders  for  coun- 
terfeiting .his  majefty's  coin/' 


tc 

« 

cc 


(W)  Abated  by  what.     Mifnomer  or  Addition,      i4Vin.^. 

!•  A  T  the  0/J  Bailey,  in  July  Seffion  1785,  J.  G.  SempU  was 
^^  put  to  the  b^r  to  be/irraigned  on  an  indi^ment  of  larceny. 
The  indidmcnt  ftated,  "  That  James  George  Harold,  otherwife 
'<  Semple,  otherwife  Kennedy,  labourer,  one  chaife,  called  a 
<<  poft  chaife,  of  the  value  of  50/.,  the  goods  and  chattels  of  John 
*'  Lycet,  felonioufly  did  fteal,  take,  and  carry  away,"  is^c.  Before 
the  prifoncr  had  pleaded,  it  was  moved  to  quaih  the  indi£iment, 
on  the  ground  of  informality  :  the  addition  being  placed  after  the 
alias  diSui,  and  not  after  the  firft  name.  The  Court,  upon  the 
authority  of  Sfaundforde,  Hale,  and  Hawkinses  Pleas  of  the  Crewn, 
AiTt&ed  the  indidment  and  the  prifoner  to  be  detained  till  the 
next  feflion.     Sempl^s  cafe,  Cajes  in  C,  L.  469. 

2.  But  if  the  prifoner,  on  his  arraignment,  plead  to  the  indiA« 
ment,  this  error  is  thereby  cured.     Hannam's  cafe,  it.  (n). 

3.  To  a  plea  of  mifnomer,  which  may  be  pleaded  ore  tenus,  the 
derk  of  the  arraigns  may  reply  that  the  prifoner  is  known  as  Well 
by  the  one  name  as  the  other.    Dean*$  cafe,  ib.  535. 

4.  Sir  Matthew  Hale  fays,  there  is  little  advantage  comes  by 
thefe  pleas  to  the  prifoner ;  and  as  to  the  profecutor,  he  recom- 
mends, as  the  fafer  way,  to  allow  the  plea  both  as  to  the  furname 
and  chriftian  name  -,  for  he  that  pleads  mifnomer  of  either  muft 

iu 


^6  SfntiiSment^ 

in  the  fa«c/ct  forth  what  hJs  true  name  Is,  and  then  he  conclude  $ 
himrelf}  and  if  the  grand  jury  ke  mt  difcharged^  the  indiament 
may  prcfcntly  be  amended  by  them,  und  Teturncd  accoiding  to 
the  name  he  gives  himfelf.     a  Hqk*s  N.  F.  C.  238. 


CD]  gnDorfetnent 


jinte,  I  Suppl.  tit.  ^ilb  of  Exchange,  (If),  p.  557.  (O), 
ib.  567. 


14Vm  407.  ^^ 


Aniey  4  Suppl.  th.  Evidenpe  (A),  p,  201 


toi  fnfotmattpti. 


j4Vim4og>  0)  For  what. 

I,  pOR  attempting  to  bribe  a  privy  counfellor  to  procure  a  ifir 

^  Yerfionary  patent  of  an  omce  grantable  by  the  king  uiidor 
the  great  feal*     Rett  ▼•  Vayghav^  M.  loG.  3.  ^Bi^rr.  2494. 

a.  For  printing  and  pubiifliing  an  obfcene  book.  Rex  v.  C^rl^ 
M.  1(7.2.  iSira.  788. 

3*  For  printing  in  a  newsfpapcr,  that  jt.^  juftice  of  peace,  wa§ 
fcandaloufly  guilty  of  telling;!  lie  in  divers  cooipaniesi  vts.  **  that 
defendant  had  alkcd  his  pardon  for  publifiiing  that  jf.  was  to  bp 
married  to  W.^**  for  giving  the  lie  teuds  to  a  breach  of  the  peace. 
J^MY.  Staples^  T.  11  (g  izG.2.  An4r^  22.1^. 

4.  Norman^  an  attprney^  who  was  a  commifl^ofier  to  take  afl^- 
davits  in  B.  R.f  upon  an  arbitration  to  end  fome  matter  of  difierr 
coce  between  two  perfons  upon  an  indi£lment  in  that  court,  exa- 
mined feveral  perfons  ore  Unus  upon  oath,  without  putting  the 
^ttcv  ii\tp  writings  *  ^tfr  Uf.  fur.  This  \»  fjM^b  «n  g^oce  fqr 
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which  an  information  muft  go.     Rex  v.  Norman,  Efq.  B.  R. 

5.  Information  (hstll  go  againft  a  juftice  of  peace  for  commit- 
\\ng  a  man  for  not  paying  1/:  fot  difcharging  his  warrant.  Rtx 
1r.  Jones ^  ibij. 

6.  Information  was  granted  for  thefe  words  in  a  letter  to  the 
mayok:  of  Ricimcnd^  vii.  "  I  am  lure  you  wilt  not  be  perfuaded 
*'  from  doing  judice  by  any  little  arts  of  your  town-clerk,  whofe 
"  confummate  ma(ice  and  wickednefs  again  (I  me  and  my  family 
"  will  make  him  do  any  thing^.be  it  ever  fo  vile."  Rex  v.  IFaite, 
ihid^  22. 

7.  The  court  granted  an  information  againft  the  de/endant,  as 
for  a  nuifance,  on  affidavits  of  his  keeping  great  quantities  of 
gunpowder,  to  the  endangering  the  church  and  houfes  where  he 
lived.     Rex  v.  Taylor ^  2  Stra.  1 1 67. 

8.  Information  granted  for  illegally  imprefling  and  confining  a 
recruit.     Rex  v.  Drew,  i  Stra.  404. 

9.  For  giving  a  ludicrous  account  of  a  marriage  between  an 
iclrefsand  a  married  man.     i  3/ac,  294. 

10.  If  a  captain  of  a  man  of  war  refufe  to  let  the  coroner 
come  aboard  his  (hip,  lying  in  the  body  of  the  county  (as  in  Port/" 
mouth  harbour),  to  take  an  inquifition  of  one  who  had  hanged  hini- 
fclf  there,  information  (hall  be  granted.  Rex  v.  SoIguarJ,  Afid. 
231.  Stra,  1097. 

11.  If  a  juftice  of  peace,  without  whom  the  fefTions  could  not 
be  held,  voluntarily  abfent  himfcif,  information  lies.   Rex  v.  Fox^ 

1  Stra.  2 1 . 

12.  So,  if  he  refufe  to  put  the  a£l  i  G.  r.  13.  for  taking  the 
oaths,  into  execution,  on  application  made  to  him.  Rex  v.  Neiv 
ton,  I  Stra.  413. 

13.  Information  lies  for  publ'ifhing  two  di(lin£l  libels  on  two 
didiuA  perfons,  one  a  libel  on  his  foil,  the  other  on  his  daugh- 
ter, to  difcrcdit  and  difturb  him  and  them.     Rex  v.  Bcnjidd, 

2  Burr.  9 So. 

14.  It  lies  againft  the  judges  of  an  inferi.or  courts  for  unduly 
difcharging  a  debtor  out  of  their  prifon.  Attachment  alfo  lies ; 
for  it  is  a  contempt.  Per  Hardwuke  C.  J.  Moravia  s  cafe,  T. 
8  G.  2.   1  Burr.  135. 

15.  The  court  granted  an  information  againft  one  for  refufing 
to  take  upon  him  the  office  of  (herifFj  becaufe  the  vacancy  of  the 
office  occafioned  an  interruption  of  public  judice,  and  the  year 
would  be  nearly  expired  before  an  indi£lment  could  be  brought  to 
trial.     Rex  v.  Woodrow^  2  Term  Rep.  73 1. 

16.  The  court  will  grant  a  rule  nlfi  for  a  criminal  information 
at  the  end  of  a  term  againft  a  magtftrate  for  malpra6tices  during 
the  term^  but  not  for  any  mifcondu£t  before  the  term.  Rex  v.  C. 
Smithy  M.'^TG.i.  7  r.  R.  80. 


Vol.  V.  H 


g^  ^information. 

i4Vin.4TT.  (C)  In  what  Cafes. 


I.  yf  a  girl,  is  put  apprentice  to  j?.,  a  mufic-maller,  by  he? 
-^  y  father,  who  is  bound  in  200/.  for  performance  of 
covenants^  A.  is  debauched  by  C.»  B,  afterwards  difcharged  the 
indenture,  and  relcafes  the  penalty  to  the  father,  and  gives  her 
up  to  C.  without  the  father's  knowledge,  who  pays  him  the  pe« 
nalty  of  200/.,  and  gives  bond  that  B.  {hall  have  the  proBts  of  ^/a 
finging  that  year.  A.  is  indentured  to  C,  a  gentleman,  to  learn 
muHc  of  him,  and  covenants  inter  alia  **  pot  to  quit  his  apart- 
ment.** The  articles  are  executed  by  all  but  the  father  ^  bond 
from  him  for  ^.'s  performance  of  covenants  is  drawn,  but  not 
executed,  and  (he  goes  and  lives  with  C.  as  a  kept  miftrefs :  in- 
formation  lies  again  ft  £.,  C,  and  D.  the  attorney  who  drew  the 
^nftrument,  and  was  privy  to  the  whole,  for  a  confpiracy.  Rex  r* 
Defava/f  ST.  3  G.  3.  2^^^^*  M34- 

2.  An  information  lies  for  contriving  to  get  a  young  hdy  out  of 
the  cuftody  of  her  guardiin,  afligned  in  Chancery^  and  marrying 
her ;  though  (he  voluntarily  went  into  a  coach  prepared  for  the 
purpofe  of  carrying  htr  oif.  Rex  v.  Lard  OJfulft^n  et  al,  2  &r«. 
1107.  Andr*  310.  S.  C. 

3.  If  a  ftatute  makes  a  thing  criminal  which  was  lawful  before, 
an  inforoiarion  lies  for  an  attempt  to  do  it;  as  when  going  to 
France  during  a  war,  without  licence,  was  made  high  treafon, 
an  attempt  to  go  to  France  was  confidered  a  great  mi((iemeanor| 
for  which  an  information  lay.     3  Com.  Dig.  520. 

4.  A  criminal  information  having  been  granted  againft  the  de- 
fendant, h(»  before  the  trial  at  nifi priuj^  diilributed  hand-bills  ia 
the  affize  town,  vindicating  his  own  condud,  and  refle£ling  on 
the  profecutor's.  This  matter  being  difclofed  to  the  Judge  at  niji 
prius  by  an  afGdavir,  was  held  a  fufTiclent  ground  to  put  off  the 
trial ;  and  th^t  affidavir  being  returned  to  the  Court  of  King's 
Bench,  they  granted  another  inf  >rmation  on  it  againft  the  de« 
fendant  for  fuch  criminal  cond  idt,  confidering  the  affidavit  taken 
at  nift -prius  as  taken  under  the  authority  of  this  court.  Rex  v. 
JoUtffe,  T.  3 1  G.  3.  4  y-  R'  285. 

5.  The  court  will  not  grant  an  information  againft  a  magiftrate 
for  having  improperly  convided  a  perfon,  unlefs  the  party  com- 
plaining make  an  exculpatory  affidavit  denying  the  charge.  Rex 
v.JVebJier.'iT.R.'i^Z. 

6.  A  motion  was  made  for  an  information  for  fending  a  chal^ 
lenge  by  letter.  Copies  only,  not  the  original  letter  containing  the 
challenge,  were  produced.  The  Court  granted  the  rule,  upon 
reading  the  copies  only,  they  being  fufficiently  verified.  Rex  v« 
Chappet^  I  Burr.  402* 

7.  For  one  (ingle  a£l,  in  ufurping  an  oiEce,  an  information  lies 
at  law,  for  puni£ment  of  the  offender,  but  not  on  9  Ann.  c.  2o.» 
which  entitles  to  cofts,  and  relates  only  to  franchifes  aflfe£Ung 
rights  between  party  and  psurtj«    Rex  v.  Williams,  i  Burr*  402. 

8*  If 
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i.  If  juftices  hold  a  pttty  feffions  to  fearch  for  va^ranU,  alhd 
one  confefles  himfelf  fettled  at  jf,,  and  they  remove  him  thither^ 
and  he  returns  the  fame  day,  and  one  of  the  juftices  prefent  at 
the  feflions,  without  fummotts  or  oath,  convi^  him ;  the  court 
will  grant  an  information!     Rex  v.  Angill^  i  Burr.  124; 

9.  And,  in  general^  information  lies  for  any  offences  agaxnft 
the  public  good^  or  againft  the  firft  ^nd  obvious  principles  of  com* 
toon  honefty.     4  Hawk.  P.  C.  86,  jC  i . 

(E)  Proceediogs  in  general,  ^£!hJ—: 


i*  *T^liE  court  will  not  (lay  proceedings  in  debt  on  a  penal  (la- 
^  /ttite  after  verdid,  though  no  affidavit  has  been  filed  that 
the  offence  was  comihitted  in  the  county  whefe  the  a&ion  is 
brought^  and  within  a  year  before  the  bringing  of  it.  1  he  ftat. 
at  Jac»  I.  ^.  4.  only  applies  to  thofe  penal  (latutes  on  which  pro- 
teedings  may  be  had  before  the  juftices  bf  alTize,  juftices  of  the 
peace  J  He.     Leigh  qui  tarn  v.  Kenty  3  Term  Rep.  362. 

a.  Xhd  coUrt  ^\\\  not  grant  an  information  againft  a  magidrat^ 
for  hairing  improperly  convi£led  a  peifon,  unlefs  the  party  com- 
plaining make  an  exculpatory  affidavit^  denying  the  fa^.  Rex  v. 
HTehftew^,  3  T.  R.  38S. 

3.  if  five  feveral  rules  are  obtained  for  informations  againft  five 
(erctal  defendants,  one  Joint  information  cannot  be  filed  againft 
them  oh  thefe  iules^  though  it  be  for  a  joint  d6fence.  Rex  v.  Htydon^ 
//.  a  C  3.     3  Burr.  1^70. 

4.  If  thefe  is  information  for  perjury  on  trial  of  information 
for  a  confpiracy,  and  all  parties  agree,  the  court,  on  con  fen  t,  may 
atreft  judgment  on  the  confpiracy,  and  quafh  the  information  for 
pctjuty.      Rex  v.  Green ^  Rex  v.  Roper ^  2  Stra.  1072. 

5;  Information  may  be  quafhed  on  motion,  without  demurrer, 
for  defed  of  jurifdidion.     Rex  v.  Williams^  I  Burr,  385. 

6.  If  the  record  of  ati  information  on -a  penal  ftatuce  does  not 
fet  forth  all  the  things  done,  as  required  by  18  Eliz.  c.  5.,  and  it 
temo?ed  by  certiorari  by  the  profecutor  before  defendant  has 
pleaded,  it  is  not  amended  by  thefe  things  appearing  in  the  re- 
turn, but  all  proceedings  (hall  be  ftayed  ou  motion.  Rex  v. 
Holmes,  t  Burr.  365. 

7.  Where  there  is  a  rule  to  (hew  caufc  why  an  information  l«  tHe  cafe 
(honld  not  be  granted,  the  affidavits,  on  (hewing  caufe,  may  be  J^j^^infon. 
entitled   Tie  King  v.   ^.  (the  defendant.)     Tte  King  v.  Jones^  Efq.  Tri ' 

7,  Stra.  704.  50.381^ 

ftodmotd  by  the  dcfeodantt  in  (hewing  ciufe,  were  not  Intitled.  Mr.  Dunning  obje£tcd  to  the  reio^i; 
of  them.  But  the  court  held  thac  they  migbt  be  intitled  «r  notf  on  the  (he*ioi{  ciufc,  and  the  an- 
'4*w\u  were  read,  and  the  rule  discharged.     yUt  1  Stra.  704.    Nolak*!  edit,  in  H9Ut. 

Rmm  v.  Marri/M,   6  T.  R.  60.  agreei  with  this  cafe  of  Rex  v.  Rthinfin ;  and  the  ab'^ve  cafe  of  7  '  / 
Xifg  r.  y^MSf  doea  not  contradi^  either,  aa  it  go^  only  to  (ay  that  intitling  rhe  affidavits  Ihj  1 
/rt^mit  their  bang  read  in  (hewing  caufe  againft  the  rule  tfifi.     But  Rtx  v»  Pitrfin,  313.  and  /»Vv«<>  *. 
Mevmn^  3  T.  R«  6oi.  arc  (ontri. 

H  a  •  8.  The 
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t.  The  defendant*  who  had  been  arrefted  (ot  penalties  nndef 
the  lottery  a£l|  was  difcharged  on  common  baily  beciufe  theaffi^ 
davit  to  hold  to  bail  was  intUled,  there  being  no  caufe  then  in 
court.     Rex  v.  Cole^  E.  36  G.  3.  6T,R.  640. 

9.  The  court  refufed  to  difcharge  a  defendant  out  of  cnAody^ 
on  the  ground  that  the  affidaviti  on  which  be  had  been  holden  to 
bail)  was  intitled  in  the  caufe.     C/ark  v.  Cawtborne,  7  T.  R.  321. 

10.  By  Rules  and  Orders  in  the  Exchequer f  rule  48.  in  an  in- 
formation in  the  Exchequer  upon  feizure,  bfc.  a  (hort  note  of  the 
names  of  the  parties*  the  quality  of  the  goods  feized,  and  the 
day  in  which  the  information  was  exhibitedi  (hall  be  entered  in  a 
book  of  the  clerk  of  the  office*  to  be  prepared  for  fuch  intent. 

1 1 .  So*  in  an  information  upon  a  penal  ftatute^  there  (hall  be 
an  entry  of  the  names  of  the  parties*  and  the  day  of  iaforination. 
Rules  and  Orders  in  the  Exchequer^  Rule  48. 

f4v?n.4i7,  (F)  Pleadings. 

I.   /k  N  information  for  mooring  a  merchant  fliip»  at  the  King's 
^   Moorings*  on  10  Ann. ^  is  good  againft  theihafter,  though 
it  does  not  aver  that  he  was  on  board  at  the  time  of  the  mooring. 
Horfeman  v.  Gil/on^  H.  3  Geo*  in  Sc.  Fort.  32- 

2.  Information  upon  a  (latute  mud  fet  forth  every  thing  requi- 
(ite  to  bring  the  offence  within  it.  As  in  an  information  upon  the 
ftat.  1 1  (9*  12  JF*.  3.  for  having  India  filks*  it  mud  aver  that  there 
were  warehoufes  iUil  continuing  at  the  time  of  the  fei:(ure*  and 
that  the  goods  were  not  delivered  out  on  fecurity.  Hoiden  r. 
Weedany  U.  1724.  Bunb.  177. 

3.  ^.  was  furety  for  one  of  the  clerks  of  B.  (cafhier  of  the  £x« 
Cife),  and  entered  into  a  bond  for  the  purpofe  **  upon  an  informa- 
tion of  debt  upon  this  bond  it  was  moved  for  leave  to  plead  double, 
viz,  non  eJlfaBum^  and  conditions  performed*  which  was  granted. 
The  Attorney-General  v»  Snow t  HiL  1721.     Bunb.^5* 

4.  On  a  trial  upon  an  information  againft  the  defendant  for 
being  concerned  in  unfiiipping*  ^c.  contrary  to  the  ftatute  8  Ann^^ 
it  was  objeded  that  one  Rujfell  had  been  guilty,  on  an  information 
of  the  fame  nature  for  the  fame  goods*  and  was  a£lually  in  exe- 
cution in  the  Fleet  upon  that  judgment ;  and  therefore  the  crown 
could  not  have  a  double  fatisfa£tion*  and  quoted  Moore,  555. 
Noy.  62.  Cro.  Eliz,  480.;  and  infifted  that  in  this  cafe  an  audttn 
querela  did  not  lie.     Reynolds*  Ld.  Ch.  Baron,  thought  the  de- 

.  fendant  might  have  pleaded  this  matter  puis,  darrien  continuance: 
but,  however*  that  RuJfelPs  being  in  execution  in  the  Fleet,  was 
not  a  fatisfaflion  to  the  crown  :  and  fo  the  defendant  went  into 
evidence*  and  on  proof  it  plainly  appeared  that  the  witnefs  for 
the  crown  was  perjured,  fo  Mr.  Attorney-General  gave  it  up ; 
and  there  was  a  verdiA  for  the  defendant.  The  Attorney^Gnerai 
y.FoppleJlane^  Hil.  1731.  Bunb.^^u  . 
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(B)  What  they  may  do  or  claim  as  fuch,  and  how.  uvin.  410. 

I*  A  Cuftom  for  all  the  Inhabitants  of  a  parifli  to  play  at  all 
kinds  of  lawful  games,  fports,  and  paftimea  in  the  clofc  of 
^.}  at  all  feafonable  times  of  the  year,  at  theiif  free  will  and  plea- 
fore,  is  good.     7itci  V.  Rawiins^  2  Hen,  Blac,  393. 

a.  The  Itkr  cudom  for  all  perfons  for  the  time  being,  being  in 
the /aid  parijb^  is  bad.     Jb. 

3.  A£lion  on  the  cafe  ^igainft  the  men  Jtveiling  in  the  county  of 
Devon,  for  an  injury  done  to  plaintiff's  waggon,  in  confequence 

of  a  bridge  being  out  of  repair,  which  ought  to  have  been  re-^  ItiiodMr*^ 
paired  by  the  county.    To  which  two  of  the  inhabitants  appeared  ?**^f "  '• 
for  themfelves  and  the  reft  of  the  men  dwelling  in  the  county,  bat'ihTs*?!  * 
and  demurredt     Held  that  the  a£lion  did  not  lie ;  for  they  are  fanaiontd 
neither  a  corporation,  nor  qt4a  a  corporation,  nor  have  any  corpo-  *>y  unbroken 
rate  fund  out  of  which  fatisfaflion  caq  be  made.     RtiJfeU  v.  The  Ld*Keny^ 
Men  of  Dewn.     2  Term  Rep.  (J67,  C  J.  i*. 

4.  No  aflion  would  have  lain  againft  the  hundrrd  for  not 
keeping  watch  and  ward  before  the  ftatute  of  hue  and  cry,  which 
gives  it ;  they  not  being  a  corporation.  Semh*  Jatkfon  v.  Inha^ 
Utants  of  Carlefworthy  I  Term  Rep.  72.    See  alfo  2  IViiJ.  92. 

5.  A  plaintiff  recovering  d .images  ajrainfl  the  hundred,  under 
pG.  I.  €.  %2*^  is  entitled  to  hiscofts.     lb. 

See  ante^  3  Suppl.  tit.  Cuflom  (A),  66.    (H),  ib.  69, pi.  7.   ( I ), 
ib.  70.  pL  3.     And  poft.  lit.  Prefcription. 


3ln)unctton. 


(A)  Grantable  ;  in  what  Cafes  to  flop  Proceedings,  '4v^"-»**' 

!•  A  FTER  a  verdia  at  law,  upon  a  bond  of  20  years  ftanding, 
-**•  an  injundlion  was  granted,    3  P.  IVnu.  395.  Mich.  173s* 

Humphreys  v.  Humphreys. 
2.  A  bill  to  ftay  defendants,  who  had  an  intereft  in  the  manor 

pf  TynbriJgf,  from  proceeding  at  law  againft  the  plaintiffs,  for 

H  o  btiiMing 
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|)uitding  houfes  on  the  manor  without  leave,  and  praying  that  de- 
fendants might  accept  of  fuch  a  compenfation  as  the  court  fliould 
think  reafonable ;  the  court  refufed  to  continue  the  common  in- 
.  jundion  till  the  hearing.  I  Atk.  185/  Mich.  I738«  Ceayer/  v. 
Lord  Abergavenny. 

In  the  above  cafe,  t  bill  brought  by  the  defendants  had  been  difoiiflredy  on  a  faggeftioa 
of  the  plain tifTty  that  it  was  matter  determinable  at  law.      " 

3.  Whilft  fuits  were  depending  here,  the'pTainti.fTs  indided  the 
*^               deteodant's  agents  at  the  fcflions,  where  they  them/elves  tvere  judges^ 

for  a  breacji  of  the  pe^cc.  The  plaintiflFs  were  ordered  not  tq 
proceed  at  the  feflions  till  anfwer  or  further  order.  And  it  was 
faid  by  the  Chancellor  Hardwicke^  that  there  was  no  refiraining  power 
in  this  court  over  criminal  profecuttons^  but  that  where  an  action  of 
i^rejpafs  will  lie^  the  Attorney -General  would,  grant  /t  noli  profequi 
to  a  criminal  pro/ecutiony  and  that  pendente  (ite  this  court  would Jhp 
an  flUion  of  trefpafs  vi  ct  arm  is,  or  an  indi^ment  for  a  forcible  entry^ 
pending  afuit  hare  for  the  quieting  the  pcjfejpon.  2  Jtk,  30i«  Mctf 
1742.     Mayor  of  Tork  v.  Pilkington. 

4.  Where  bond  creditors  of  the  anctdqr  proceed  atj^w  againfi 
the  heir,  and  others  Wing  a  bill  in  equity  on  behalf  of  themfelvea 
and  the  other  creditors,  and  obtain  a  decree,  an  ]njun£tion  (hall 
iilue  againft  thofe  fuing  at  law,  unlcfs  they  have  Hril  obtained 
judgment,      i  Fef  21 1-     HilL  1748.     Martin  y.  Martin^ 

5.  An  injun£lion  was  granted  to  (lay  trial  in  actions  at  lavj^ 
commenced  by  a  corporation  for  petty  cuftoms,  till  :mfwer,  as  a 
defence  at  law  mieht  arife  out  of  the  anfwer.  2  Vef  620.  TV/ir. 
1755.    Anon. 

6.  An  injundion,  obtained  to  (lay  proceedings  at  ]aw  againft 
the  principal,  was  extended  to  (lay  proceedings  on  the  bail  bond. 
Amb,  32.     December  1744.     ^tone  v.  Tujfin. 

7.  An  injundion  was  awarded  to  fl^y  proceedings  at  law  for 
i^n  annnity,  on  payinj;  all  the  arrears  into  court.  Atnh  242. 
Hill.  1754.     Searle  yf^  J^ord  Qarpent^r. 

8.  LtfTee  of  a  houfe  covenants  to  repair,  with  exception  as  to 
fire  ;  the  hpufe  is  burnt ;  the  Icffee,  having  infured  and  received 
tlie  infurance  money,  ncglecls  to  rebuild,  and  brought  an  a£^ion  for 
rent,  and    was  reflr^ined  from  proceeding.     Amb.  619*     TW/i. 

*)764.      Brcwn  v.  ^lilter, 

9.  A  bond  was  given  for  the  enjoyment  of  a  collateral  matter, 
an  injun£lion  liTurd  i^gaind  an  a£lion  commenced  upon  the  bond 
for  the  penalty,  and  an  \^\\t  oi  quantum  damnifiratus  was  granted, 
that  the  a£lu:il  damage  incurrec!  only  might  be  paid.  I  Bro.  Ch» 
l^ep.  j\iZ.     Mich.  i;;84.     Sloman  v.  Jf^alter. 

10.  Injundlion  granted  to  rcl^rain   defendant  from  recovering 

a  demand' from  one  of  the  plaintitfs,  he  having  reprefented,  on  a 

'treaty  of  marriage  with  his  daughter,  that  there  was  no  fuch  de- 

mj»nd  exifting.     i  Bro.  'Ch,  Rep.  543.   *  1782.     Neyile  v.   JP«/- 

kinfm. 

II.  The 
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11.  The  eftates  of  loyallfts  in  America  were,  under  the  forfeiN 
tng  ads,  confifcated  and  veiled  in  the  (lates,  and  Xp  be  fold  for  the 
payment  of  the  debts  of  fuch  loyalids  coovidted  as  therein  men- 
tioned. This  is  no  ground  for  an  injandion  to  (lay  an  adiioa 
here  upon  a  bond  given  by  fuch  loyalid  before  he  was  convidted* 
iBro.w.     MicL  j'jS^.     Kempe  y.  jfnti/L 

12.  The  plaintiff  entered  into  a  contrail  with  the  juftices  of 
the  peace  of  the  county  of  Northumberland^  at  the  quarter  fefFions, 
to  build  a  bridge.  The  funra^eed  for  W3S  paid,  and  the  plaintiff 
entered  into  a  bond  for  the  performance  of  the  article :  the  bridge 
was  built,  and  dellroyed  by  a  flood  \  and  the  plaintiflF  refufing  to 
rcbuiltl,  having  been  advifed  by  able  engineers  that  no  bridge 
could  be  built  upon  the  fcite,  which  could  Hand,  an  action  was 
brought  againfl  him  upon  the  bond ;  and  au  injun^iion  was 
awarded,  and  an  iflue  quantum  damnijlcat us  ordered ^  the  fum  men- 
tioned in  the  bond  being  a  penalty^  2  BrQ.  C^,  R^.  341.  TV/Vr. 
1783.     Errtngton  v.  Aynejley. 

13.  There  being  a  decree  for  payment  of  debts,  lie.  on  the  fuit 
of  the  tru(lees»  though  the  parties  had  not  proceeded  under  that 
decree,  a  creditor  was  reftrained  from  proceeding  at  law  againfi 
the  executor,  i  Bro,  Ci.  Rep.  183,  inSz.  Brooke  v^  Reynr 
holds. 

14.  Reprefentatives  of  mortgagee,  after  foreclofure,  fell  the 
mortgaged  premifes ;  and  the  amount  not  bein^  fufficient  to  pay 
ihe  debt,  bring  an  action  oti  the  bond,  injunAion  to  r^* (I rain  their 
proceeding  rcfufcd.     2  Bro.  Cb.  Rep^  17S»     T^k$  v.  Hartley* 

15.  Where  the  defendant  is  abro<)d,  a  motion  for  an  iiijundion 
to  ftay  proceedings  at  law  mult  be  on  fpfcial  ground*  2  Bro.  Cb^ 
Rep.  640.     1789.     Revet  v.  Bfaham. 

16.  Where  the  platntilTat  law  is  abroad,  and  an  injunftion  bill 
filed,  and  motion  that  fcrvice  of  the  fuSpcena  upon  the  attorney 
at  law  fliould  be  good  fcrvice,  an  afh.livit  of  the  truth  of  the 
equity  of  the  bill  muft  accompany  the  motion  for  a  fybp<tr:a. 
3  Bro.  Ch.  Rep.  12.  1/89.  Delancey  v.  ly^allis.  Sec  alfo  ^.Bro^ 
23.     Burie  v.  Vickars^  S.  P. 

17*  Where  there  is  a  bill  filed  againfl:  an  executor,  and  a  decree 
^iod  computet^  and  that  creditors  fliall  come  in  }  if  a  cteditor  brings 
an  a£lion,  an  injunAion  (hall  ifTue  to  ft  ay  trial,  as  well  as  exe- 
cution \  but  if  the  adlion  be  brought  before  the  bill  filed,  and  he 
choofes  to  difcontinue,  he  ih  ill  be  allowed  to  prove  his  co(ts  at  law 

in  addition  to  hi?  dcb(.     3  ^^^*  ^^*  ^^P^  ^3*     ^7^9*     Goater^ 
Fryer. 

1 8.  Upon  an  interpleading  bill,  it  was  doubted  whether  the 
money  ought  not  to  be  a£^ually  brought  into  court  before  the 
motion  for  an  injun£lion,  though  the  pr^tdiice  feems  to  have  been, 
that  it  has  been  held  time  enough,  if  brought  in  upon  (hewing 
caufe  againfl  diflblving  the  injun£lion«  3  Bco.  Ch.  Rep»  36.  1789. 
Dungey  v.  Angove  and  others. 

19.  A£lion  at  law  on  a  bond  given  to  a  truftee,  only  recitin|r 
th»t  the  pbligor  was  (on  the  reGgnation  of  obligee's  ceftuique  truft) 

U  4  appoint^ 
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appointed  to  ^n  office,  not  reftratned  by  injunflion  ;  but  may  be 
pleaded  at  law,  in  order  to  try  whether  the  confideration  wa$  cor- 
rupt.    3  Bro,  Qh,  Rep.  57.     1790.     Thralev.  Mofs. 

20.  The  praftice  of  a  court  of  law,  compelling  a  plaintiff  on  a 
bond  not  to  take  execution  beyond  his  real  debt,  doe$  not  ouft  a 
court  of  equity  of  its  jurifdi£lion  in  awarding  an  injundiion. 
2  Bro,  Ch,  Rep,  ^3.     1790.     Codd  y,  Woden, 

21.  An  injundlion  to  Hay  execution  and  trial,  not  granted  a^ 
pne  motion.     3  Bro,  Ch,  Rep.i*],     1790.     Wrtghtv,  Braine, 

22.  Affidavits  read  upon  an  application  for  an  injun£lion  to  re- 
ft rain  execution  on  a  vcrdift  at  law,  after  anfwer  put  in.  3  Bro. 
Ch,  Rep,  463.  1792.  Ifaacs  v,  Humpnge,  See  Bunt,  30.  Wat' 
Ur  V.  Ruffel, 

23.  Where  a  bill  has  been  filed  for  an  account,  and  a  creditor 
comes  in  before  a  Mailer,  but  afterwards  brings  an  aflion,  a 
court  of  equity  will  enjoin  ;  but  where  the  defendant  has  not  ap- 
plied in  the  firft  inftance,  it  (hall  be  without  cpfts.  /^  Bro,  Ch,  Rep^ 
163.     ////r  1793.     HardeflJI/e  y,  Cfjettlf, 

24.  An  injunction  extends  to  prevent  a  fuit  againft  the  (lieriif, 
for  not  paying  over  money  levied  by  him  in  the  original  action 
before  the  injunAion  iffiied.  2  -rfg^r.  556.  Eafl.  35  G,  3.  Bo/t 
V.  Ztanway.  But,  in  order*  to  bring  himfelf  within  the  proteftion 
of  the  order,  the  (heriff  mpft  comply  with  the  terms  of  it,  by 
bringing  the  money  Into  court.     Ibid,  569. 

25.  An  inj^n£lion  canfipt  be  extended  to  reach  a  perfon  not  ^ 
party  to  ihfe  fuit.  2  Anf\\  521.  Hil,  3  5  G.  3.  Dawfon  v.  Prin  - 
ceps.     Gadd  y.  Woovai,  ii/W.  555.  S.  P. 

26.  Where  one  deilrained,  and  on  replevin  made  three  conu- 
fances  as  bailiff  to  different  perfons,  an  a({idayit,  ftatipg  the  only 
claim  to  be  under  one  of  the  perfons,  and  that  he  had  abfconde4 
infolvent,  xfriW  not  entitle  the  plaintiff  to  an  injunction.  3  Anftr^ 
(536.     Mich,  36  G.  3.     Ntchollsv,  Phillips  and  others, 

27.  On  a  motion  for  an  injun£lion,  the  plaintiff  cannot  read  affi* 
davits  to  coiitr^difb  the  anfwer.     3  Anjlr.  658.     Hil,  36  G.  3. 

Semmervilev,  Buckle,  '        '  -  '■"'' 

•      •  •  I 

28.  A,  fued  at  law  on  a  policy  of  infurance,  which  he  had  made 
as  agent  for  S.,  on  a  motion  for  an  injunftioh  on  affidaylt  of  B.'s 
refiding  abroad,  A,  muft  have  notice.  3.  Art/lr,  '686.  Hil* 
36  G.  3.     Beachcroft  y,  Gordon  and  others, 

i4V4n.4«5.  ^^^  2)  Grantable,  in  what  Cafes,  to  Jiop  Execution^ 

or  to  Jlay  Wafte. 

l.T^PON  a  contract  f.-^  affign  ^o  %m'ith  300/.,  the  third  fub- 
^  fcription  in  the  5.  &ea^  on  the  28th  of  Augujl^  imith  cove- 
nanted upon  affic^ning  to  p^iy  1050/.,  for  which  he  gave  a  bond, 
and  judgment  was  obtained  thereupon  in  the  common  pleas; 
^mith  filed  a  bill  for  an  injun£lion,  and  obtained  it,  becaufe  the 
money  for  which  the  bond  was  given  was  the  confideration  of  the 

contra^; 
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contra^  ;  and  this  being  a  mutual  agreetnentj  they  ought  not  to  be 
puttD  crofs  anions  at  law.  Bunb.  75.  1721.  Stnith  v.  Notting" 
6am.  Vtd^  Bunb.  84.  Aubrey  v.  FiizbughU  ^s  to  5.  Sea  Cootra£is. 

2.  Wh.ere  th^  crown  has  only  a  bare  rcfervation  of  royal  mines, 
it  cannot  grant  a  licence  to  any  perfon  to  come  upon  another 
man's  ^ftate  to  fearcb  for  mines ;  but  when  mines  are  open,  the 
crown  can  reftriain  the  owner  of  the  foil  from  working  them,  and 
can  either  work  the  mines  itfelf,  or  grant  a  licence  to  others  to 
work  them,     a  Atk.  19.     Jan.  1739.     Ljddal  v.  Wejlon. 

3.  If  a  man  fuflfer  another  to  build  upon  his  land,  without  fet- 
ting  up  a  title  till  afterwards,  the  court  of  chancery  will  oblige  the 
owner  to  permit  him  to  enjoy  it  quietly.  2  Ail.  83.  Nov.  1740. 
Eafi  India  Company  v.  Vincent. 

4.  A  re£lor  may  cut  down  timber  for  the  repairs  of  the  parfon- 
age  houfe  or  chancel,  but  not  for  any  common  purpofe.  He  is 
alfo  entitled  to  botes  for  repairing  barns  and  outhoufes  belonging 
to  the  parfonage;  and  an  injunAion  iiTued  to  reftrain  the  re£ior 
from  cutting  down  timber  in  the  church-yard  till  the  hearing,  ex« 
ccpt  for  thoU:  purpofes.  2-^/1.217.  Nov*  iT^i' Strachyv.  Francis. 

5.  The  ccurt  will  not  grant  an  injunfiion  to  retlrain  a  perfo^ 
from  committing  a  trefpafs,  where  it  is  temporary  only;  otberwife 
if  it  has  continued  fo  long  as  to  become  a  nuifance.  3  Atk.  2T. 
Jan.  1743.      Coulfon  v.  White. 

6.  limitation  to  A.  for  life,  to  truftees  to  preferve  contingent 
remainders,  &c.  to  the  firft|  &c.  fons  of  ^.  in  tail  \  remainder  to 
B,  for  life,  reniaipder  to  his  firft,  &c.  fons  in  tail.  Reverfion  in 
U^  to  A.^  who  cuts  down  timber,  againft  whom  B.  brought  his 
bill  to  day  wafte.  Though  B.  has  no  right  to  the  timber,  yet  as 
he  has  an  intereft  in  the  mad  and  (hade,  if  A.  (hould  die  without 
fons^  and  as  ^.  could  not  maintain  an  adion,  not  having  the  im- 
mediate remainder,  the  injun3ion  was  continued.  3  Atk.  94* 
June  1744.     Perrot  v.  Perrot. 

7.  A  bill  in  this  court  to  reftrain  nuifances  extends  only  to 
fuch  as  are  nuifances  at  law  :  and  the  fears  of  mankind,  though 
reafonable,  will  not  create  a  nuifance ;  and  a  motion  for  an  in- 
junftion  to  reftrain  the  building  the  fmall-pox  hofpital  was  tefufed. 
3-^^^.756.    Dec.  1*] ^2.  Anon.  Baines  v.  Baier^  Amb.  158,  S.  C.  * 

8.  Injun£lion  on  a  forcible  entry  granted  againft  the  commiC- 
Coners  of  the  turnpike  for  digging  gravel  in  land  leafed  to  the 
plaintiflFfor  21  years,  and  converted  into  a  garden^  1  Vef.  i88. 
Bee.  1748.     Htigbes  v.  Trujlees  of  Morden  College. 

9.  Jointrefs  eives  leave  to  the  next  in  remainder  for  life  without 
impeachment  ot  wafte,  to  cut  timber  on  the  jointure  eftate ;  he 
dying  withoqt  iiTue,  the  remainder^man  over  in  tail  having  acqui- 
esced in,  and  enco^raged  the  fo  doing,  fhall  be  reftrained  from 
bringing  an  s^£lion  of  wafte  againft  the  jointrefs.  i  /^^  396. 
iv*.  1749-50.    J^on  V.  A/lon. 

10.  IJF  a  fole  righ^  tp  a  ^rry  appear  upon  record,  the  court  will 
Stant  an  injundion  before  anfwer,  to  reftrain  others  from  ufing 
(be  ferry-boats  there  &  but  there  muft  be  fuU  affidavits  to  fhew  that 

the 


io6  ^[njunftiom 

the  pliintifis  keep  up  fufiicient  number  of  fen7-boaf8.     i  Fif.  476. 
^une  1750.     jtficn. 

11.  Injunfiion  granted  againft  ftoppinfir  up  ancient  lights iill 
the  right  be  tried  at  law,  and  ordered  the  fcaflPold  and  bo<jrd8  to 
be  pulled  down.     1  F^/,  (;43.    Apgujl  1750.    Rjdir  v.  Bentham. 

12.  ,Injun£lion  to  re-ere£t  a  nuifancjc  denied.  2  Vef*  193. 
Tih»  1750.    An%n* 

13.  InjunQion  to  (lay  building  mud  be  on  (lopping  ancient 
lights,  for  which  there  is  a  prefcription,  or  on  agreement.  2  Vef. 
45 1-     J^^J  '  7 S  2»     Morris  v.  Lejfees  of  Ltfrd  Berleiey, 

14.  Injundion  not  granted  to  (lay  the  ufe  of  a  marked,  for 
there  are  remedies  at  law,  by  fcire  Jacias  or  adipn*  Query, 
After  the  right  has  been  eftablifiied  at  law.  2  Vef,  2^15.  Mich. 
1752.     Anon,      ^ 

15.  Termor  of  a  ground  rent  may  have  an  injundlion  agaioft 
his  leflec  to  (lay  wafte.     mimb.  105.      i7S0f  .  Farrent  v.  Lee. 

16.  Tenant  for  life  without  impeachment  of  wade  enjoined 
from  cutting  down  trees  planted  for  (belter  pr  ornament,  or  in 
▼iftoes,  planted  walks^  &c.  Amb.  107.  M^J  1751-  Qbrien  y. 
Obrsen. 

17.  The  patron  of  a  living  may  have  an  injunAion  againd  an 
incumbent  to  (lay  wade:  fo  may  the  Attorney- Geqeral  againd  a 
bi(hop.     Amb.  l^6.     Knight  y.  Mojeley. 

\i.  The  Court  of  Chancery  will  not  gran(  an  injun£lioh  to 
day  the  working  of  a  colliery ,-but  in  cafe  of  the  breach  of  an  ex« 
prefs  covenant,  or  of  an  upcontroverted  mifchief.  ^mb»  209. 
Jan'  '754»    Anon. 

19.  Demurrer  to  a  bill  for  an  injun£lton  to  redrain  the  defend- 
ants, who  were  leflees  of  the  plaintiff,  from  injuring  his  6(h* 
ponds,  overruled.  2  Brq.  Ch,  Rep.  64.  Earl  of  Bathurji  v.  BuT" 
ien.     173/^^1786. 

20.  bill  by  the  patronefs,  the  ordinary,  bi(hop  of  the  dioccfe, 
and  churchwardens  of  the  living  of  Oxted^  againd  the  widow  of 
the  late  incumbent  for  an  injun£lion  to  day  wade,  during  the  va- 
cancy, which  after  fome  he(]tation  the  Lord  Chancellor  granted* 
a  Bro.  Cb'  Rep.  552.     Feb,  1 789.     Hojkins  V.  Feathe^one. 

2r.  Injun&ion  to  day  wade  refufed,  where  the  plaintiff  and 
the  defendant  in  poir(r(rion  were  tenants  in  common  ;  but  granted 
on  affidavit  of  the  defendant's  infolvency.  3  Bro.  Cb.  Rep.  6ii. 
May  1 792.     Smal/man  v.  Onions, 

22.  Where  therd  was  great  delay  on  the  part  of  the  vendor,  an 
injun£lion  to  day  an  a£lion  at  law  brought  againd  the  au£lioneer 
for  the  depo(it  was  refufed.  4  Bro.  Ch.  Rep.  496.  Alicb.  ijg^' 
Lloyd  V.  Collett. 

23.  An  injunflion  was  granted  to  day  an  adlion  at  law  brought 
againd  the  audioneer  for  the  depofit,  although  the  cdate  fold 
was  reprefented  as  freehold,  with  leafehold  adjoining,  and  w^s  in 
h€t  almod  all  leafehold,  and  although  there  had  been  great  delay 
in  making  out  the  plaintiff's  title,  j^  Bro,  Cb.Rep*  j^^i.  Feb* 
1 794.     Fordyce  y.  Ford. 

5  M-  Aa 


84*  An  injun Aion  was  granted  before  anfwer  to  reftrain  the  de- 
fendant from  proceeding  farther  in  digging  a  ditch,  bpt  the  court 
wonld  not  order  it  to  be  filled  up  till  after  anfwer.  i  Vef  jun. 
140.     Anon, 

25.  Injun£lion  was  moved  for  to  reflraln  the  Foundling  Hofpi-' 
tal  from  building  on  land  belonging  to  and  furrounding  the  hof- 
pital,  on  the  grounds  that  the  original  defign  was  that  the  hofpital 
(hould  be  in  the  country.  2d,  The  riik  of  the  undertaking. 
And,  3dly,  that  the  contrajis  which  the  truftees  had  made  with 
the  b)|ilder$  were  improvident.  The  injundion  was  refufed,  as 
there  was  no  breach  of  truft,  or  probability  of  it  made  out* 
a  Vefjun.  43.  1793-  Attorney  w.  The  Governors  of  the  Foundling 
Uofpita/f  4  Bro.  165.  S.  C. 

26.  Tenant  for  life  having  granted  a  leafe  of  coal  mines 
amounting  to  a  forfeiture,  cannot  join. the  remainder-man  in  a  bill 
foraninjun£tion.  '^Vefjun.'^.  Nov.  ^19S'  ff^^tworth  v.  Turner. 

27.  Where  a  tenant  for  life,  fubjed  to  wafte,  hzsfold  timber, 
(9*r.  he  cannot  have  an  injundiion  againft  the  vendee  to  prevent 
his  cutting  it.     lUd, 

2S.  Where  a  tenant  defending  an  eje^ment  brought  by  his 
landlord  makes  default  at  the  trial,  and,  during  the  interval,  does 
all  the  mifchief  he  can,  by  committing  breaches  of  covenants  and 
wilful  wafte,  an  injun£bion  will  be  granted  on  motion,  or,  in  the 
vacation,  on  petition  ;  but  where  no  ejedment  had  been  brought^ 
it  was  refufed.     5  Vef.jun,  259.   Feb.  1800.    Lathrop  v.  Marfb. 

29.  Injun&ion  was  granted  to  reftrain  the  landlord  from  cut- 
ting ornamental  trees  in  a  lawn  during  the  term,  upon  his  con- 
docl,  amounting  to  approbation  of  and  confent  to  the  tenant's 
plan  of  improvement  in  laying  out  the  lawn*  5  Fefjun.6W^ 
Dec.  \%oo.     Jackfonv.  Cator, 

30.  Sending  a  furveyor  to  mark  out  the  trees  was  held  a  fufli* 
cient  ground  for  an  injundion.     Ibid. 

31*  Motion  to  reftrain  the  defendant,  widow  and  adminiftra- 
nix  of  the  tnteftate,  from  difpofing  of  his  property  in  the  funds, 

00  the  ground  of  having  fquandered  the  real  eftate,  of  which  flie 
was  in  pofleflion  for  the  p]ainti6Fs,  the' children.  Granted  as  to 
two  thirds  of  the  property,  the  (hare  of  the  plaintiff,  i  AnJIr. 
174.     Eaft.  33  G.  3.     Rogers  v.  Rogers. 

32.  Where  the  principal  difpute  is  as  to  the  locality  of  lands  of 
each,  equity  wiU  not  allow  the  defendant,  after  recovering  in 
eje£iment,  which  does  not  afcertain  the  land  by  metes  and 
boonds,  to  take  out  execution  upon  whatever  part  he  (hall  choofe. 

1  Anfir,  184.     Eaft.  33  G.  3.     Hardcafle  v.  Sbafto.    . 

33.  When  lands  are  confufed,  and  the  plaintiff  at  law  recovers 
under  an  inftrument,  which  ftates  the  whole  to  be  25  acres,  and 
that  ]  8  belong  to  him,  whereas  in  fa  A  the  whole  is  2 1  acres  only, 
equity  will  iojoin  him  from  taking  out  execution  for  18  acres; 
)ie  muft  abate  in  proportion.    Ibid. 

34.  The  court  will  not  interfere  by  injunAion  (in  the  nature  of 
an  order  to  ftay  wafte)  to  prcy^nt  %  breach  of  contrafi  where  no 

trefpafs 


1^  ^n^inftjon. 

tl^efp^A  lA  committed*  MUL^G^s*  Loffgrnm^Brodirip  and  others 
yu  CalUfordn  3  Anftr^6Ai*  ^^or  to- prevent  a  tenant's  feUing  dang 
off  the  farmi  contrary  to  the  covenants  in  a  leafe.  3  Anflr.  749* 
June  36  G.  3*  Johnfin  y.  Goldfwain  and  others.  Sed  vide  Gtqfi 
Y»  Lord  Belfafti  ibid*  f ^  noiiA%  eofitra* 

35.  Injund^ion  granted  to  prerent  the  negociating  a  note  ob- 
tgined  at  play,  upon  a$dmt,  before  fervice  of  the  fitbftmnen 
3  Anftr.  8s  !•    Wl*  37  G»  3*    -'*'—'  v,  Bfaehoood  and  otberu 

uvin.  416.  ^A.  ^)  Grantablc  j  in  what  Cafeg  to  quiet  Pofleffion^ 

z.  A  N  injunAion  was  awarded  to  reftore  and  quiet  the  plainliff 
^^  9nd  his  tenants  ki  the  poflfefBon  of  the  preoufcs  in  qaeftion  ; 
but  it  was  at  the  fame  time  vdered  tiiat  he  (hould  appear  to  aa 
cjeftjtptnt  to  be  brought  by  thjr  defendafit|  io  order  to  try  the  ttt)e. 
An  ejis^kment  was  accordingly  brought  and  the  defeodsnt*  ob- 
taincd  a  verdi£k,  and  wie  afterwards  put  inta  pofleffion ;  but  oq 
appeal  it  was  ordered,  that  he  (hould  be  at  liberty  to  bring  «a 
^jeftmentto  recover  poflei&oo  of  the  pvemifes^  and  that  no  mort- 
gage (bould  be  fet  up  ia  bar  to  the  title;  3  Bro*  far*  Caf*  276* 
1726.     Seagrave  ^  Ryan* 

2.  It  is  ufual  in  Ireland f  for  a  leflee  whakas  been  in,  pofleffiom 
thme  years»  and  is  difturbedy  to  file  his  bill  in  the  Courr  of  Chan* 
eery  .there.  Cor  an  injun^ion  to  ^uiet  him  in.  peifiri^Qiit  till  evide4 
by  du/6  courfe  of  law ;  and  thia  uf^  is.  founded  upon  the  equity 
of  the  (latut^s  againft  forcible  entries;  but  all  bills  of  this  kind 
muft  aUege^.  and  it  muft  alfo  be  proved,  that  the  fole  and  aAual 
pofieiE^m  is  IQ  the  plaintiff,  and  that  no  ownerthip  or  pofleffion  i$ 
in  any  other  perfon.  /^  Bro.  Par.  Qa/*^  izi*  1733-  Fernonr^ 
idtOijor^  Istc.  rfDuUitK 

3.  Where  there  is  a  grant  of  a  new  invention  by  pat^nt»  ft 
fianall,  variation  of  the  invention  will  not  entitle  another  to  break 
in  upon-  the  patent  1  and  in  the  cafe  of  the  grant  of  the  fole  print-^ 
ing  of  a  l>ook  to  the  author,  who*  takes<  whole  paragcaphs  from 
^Kiother  book,  it  is  not  material;  for  it  may  be  necefiary  hnintro^ 
duce  what  is  new.     3  P.  Wms.  255.   Eaft.  i734«     Gibb4^,  Cole. 

4*  Where  a  man  fuflfers  another  to  build  upon  his  land,  with* 
Qlttt  fetting  up  a  title  till  afterwards,  the  Court  of  Chancery  wiU 
oblige  him  to  permit  fuch  perfon  quietly  to  eojoy,  ^  ^/i.  83. 
Nov.  1 740.     £afl  India  Company  v.  VincenU. 

5*  On  application  for  an  injun£lion,  it  was.  determined,  that 
the  aB  8  G.  2.  for  the  encouragement  of  the  arts  of  defigning^ 
engravings  is^c.  is  not  confined  to  workaof  invention  only,  but 
means  the'  defigning  or  engraving  any  thing  already  in  nature ;  a 
print  publiflied  of  any  building,^  houfe,  or  garden,  is  within  the 
a£|..  And  the  proftorty  of  prints  vefta  abfolately  in  the  engraver^ 
though  the  day  of  publication  be  not  mentioned ;  but  the  pro* 
perty  ia  boohs  does,  not.veft,  without  being*  firft  entered  at  Sta- 
tione.rs'-*haU»    2  Ath.  93*    Dec*  ii74&«    Blaekufeli  v*  Harper. 

6,  The 


6*  Hie  ftatttte  8  Aftn^  c.  19.1  for  vefting  the  coptts  of  books  in 
authors^  it  not  a  monopoly,  but  ought  to  receiYC  the  moft  liberal 
con(lrtt£Hon«  Books  colourably  ihortened,  are  within  the  a£l;  . 
but  an  abridgment  fairly  made  is  a  new  book,  becaufe  the  judg- 
ment of  the  anchor  is  (hewn  in  it.  The  objed  of  this  fuit  was 
an  injunAion  to  ftay  printing  a  book,  upon  the  fuggeftion  that  it 
was  borrowed  verbatim  from  another  work.  The  court  would 
not  fend  it  to  law,  becanfe  it  would  be  abfurd  for  a  judge  to  (it 
to  hear  both  books  read)  but  faid  the  parties  (hould  fix  upon  two 
perfons  learned  in  the  law  to  read  the  books,  and  report  their 
opinion.     a^/i.t4i.     March  ty^o.     Gyles  v.  Wilcox. 

7*  Defendant,  on  the  coming  in  of  his  anfwer,  moved  to  dif- 
folve  an  injunction  again  ft  his  vending  a  book  of  letters  from 
Snvifit  Pcpe,  and  others  :  held  that  a  coUe61ion  of  letters,  as  well 
as  other  books,  is  within  the  ad  of  Anrt,  And  the  injun£iion  was 
cootiatted  as  to  the  letters  written  by  Mr.  Pcpe.  2  Atk.  342. 
Jime  1741-  Pope  v.  CurL-^The  recflver  of  a  letter  has  a  joint  pro-^ 
fertf  with  the  writer^  and  the  pojfejjion  does  not  give  him  a  right  to 
pMbHJb  it.-^The  reprinting  a  book  in  England,  pirated  and  printed 
in  Ireland,  is  an  evq/ion  of  the  aif.    S.  C. 

8.  The  plaintiflF  moved  for  an  injundion  to  prevent  the  de- 
fendant's lifiiig  the  Mogul  (lamp  on  his  cards,  fuggefting  the  fole 
right  to  be  in  the  plaintiflF,  having  appropriated  the  (tamp  to  him« 
Iclf,  conformably  to  the  charter  granted  to  the  card-makers*  com- 
pany by  King  Charles  the  Firft  \  but  the  court  refufed  the  injunc- 
tion, being  of  opinion  that  there  was  no  inftance  of  re(tra!ning  a 
trader  from  making  ufe  of  the  fame  mark  with  another.  2  Atk^ 
484.     Dec.  1 742.     Blanchard  v.  Hill, 

9.  Leflbr  grants  a  building  leafe  for  fixty-one  years,  of  a  houfe 
in  Lincoln* s-'hin  Fields^  to  IV,^  who  afligns  over  the  leafe  to  the 
plaintiff  for  the  remainder  of  the  term;  plaintiff  rebuilds  the 
hottfe,  and  lays  out  5000/.  for  that  purpofe,  and  pays  the  rent  re- 
ferved,  v/2.  40/.  to  the  klTor,  till  his  death.  On  the  death  of  the 
Icflbr  the  defendant  became  entitled,  as  firft  remainder-man  in- 
tail  \  for  fix  years  he  received  the  rent,  and  then  brought  an  eje£t- 
ment,  and  recovtred  at  law  for  vvant  of  the  ufual  covenants  in 
the  building  leafe.  Plaintiff  brought  his  bill  for  an  injundiion, 
and  to  be  quieted  in  the  poffeffion  of  the  houfe.  The  court  di« 
rcAcd  a  new  leafe  to  be  executed  with  proper  covenants,  and  the 
plaintiff  to  hold  the  premifes  for  the  remainder  of  the  term. 
^Att.  692.     March  1748.     Stiles  v.  Cowper, 

ID.  The  ftat*  8  G.  2.  r.  13.,  relative  to  prints,  prote£ts  only 
the  maker  and  defigner.  Amb.  164.  March  i753<  Jnf^yy* 
Baldwin* 

II.  An  abftrad  of  a  book,  publi(hed  in  a  magazine,  held  not 
to  be  piracy }  efpecially  as  the  author  had  pub1i(hed  extracts  of  it 
in  another  paper,  ^mb.  403.   March  l^6l^  Dodjley  v.  Minnerjlty. 

I2«  The  author  of  a  farce  permitted  it  to  be  performed,  for 
which  he  received  a  premium,  but  never  publilhed  it ;  it  was 
taken  dow^  in  (hort  hand  during  the  performance.    Injun£lion 

granted 


lid  jniunSlori* 

granted  to  reftrain  the  printinpr  and  publifhiiig  it.    AmS»  6^^: 
DiCm  X770.     Mac/in  v.  Richard/on. 

13.  Injun£kion  granted  to  reftrain  the  printing  and  publifhing 
private  letters^  without  the  cbnfent  of  the  executors  of  the  perfon 
who  wrote'them.   Amb.  737.  March  1774*  Thompfini:  Stanhope* 

14.  An  injun£lion  will  be  awarded  againft  the  fale  of  a  book 
piratically  taken  from. another,  but  not  againft  a  fair  abridgment* 
I  Bro.  CL  Rep.  45 1.    2ri«.  1785.    Bell  v.  Walker i 

15.  A.^  having  fold  to  a  bookfeller  a  book  of  roads,  which  wa^ 
printed  in  letter-prefs,  after  the  expiration  of  the  fir  ft  14  years 
fold  it  to  another,  who  piibliflied  the  high  roads  Opon  copper- 
plates, and  the  crofs  roads  in  lecter*prefs ;  as  to  the  laft,  an  in- 
junAion  was  granted.  2  Bro.  Ch.  Rep.  tTo*  Trih.  1786.  Car* 
nan  v.  Bowles. 

1 6.  Injun^ion  that  the  validitv  of  a  patent  might  be  tried  at 
law;  verdi£l  for  the  patentee,  fubje£l  to  the  opinion  of  the  court 
upon  a  cafe :  the  court  were  Equally  divided  ;  the  patentee  mu(t 
bring  another  aflion  :  but  the  court  would  not  impofe  any  terms 
upon  him,  nor  diflblye  the  injun£tion  in  the  mean  time.  3  Vef. 
jun,  140.     June  i*jg6.     Bolton  y.  Bull, 

17.  The  plaintiff  publifiied  a  hooV  of  rozAt  oi  Gnat  Britdin^ 
comprifing  PatterforCh  Book^  to  the  copyright  of  which  the  plaintiff 
was  not  entitled,  with  improvements  and  additions  obtained  by 
a£lual  furvey  and  otherwife.  An  itiiundiion  to  reftrain  the  pub-^ 
lication  of  an  edition  of  PatterfifCs  6ook^  comprifing  the  plaintifPs 
improvements  and  additions,  was  refufcd.  3  Vef.jun.  20.  Nov. 
1 799.     Cary  v.  Fadeh. 

18.  Injun£tion  againft  a  colourable  abridgement  of  the  Term 
Reports  B.  R.  among  other  law  reports,  till  anfwer  or  further  or- 
der, upon  certificate  of  the  bill  filed.  5  Vef.jun.  709.  January 
X  8oo-     Butter^vorih  v.  Robin/on. 

i4Vin.4t7.         (A.  4)  Grantable ;  in  what  Cafes  in  general. 

I.  CiR  Conjlantine  Phipps  moved  for  an  injun£li6n,  becaufe  the 
^  defendant  had  only  demurred  to  the  bill  without  pleading  or 
anfwering,  which  he  alleged  was  only  in  delay.  The  court  re* 
fufed  to  grant  an  injun£lion,  but  ordered  the  demurrer  to  be  fet 
down  to  be  argued  on  a  (hort  day,  Bunb.  i  r.  17x7*  Lamb y* 
Sofvef. 

2.  Upon  an  extent  an  inquifition  was  takeuj  which  found  a 
term  of  fo  much  value  ;  the  defendant  pleaded  to  the  ioquifitiont 
and  it  was  found  for  the  crown ;  and  it  wajs  infiftedfor  the  dc-> 
fendant  that  the  court  fhould  order  a  venditioni  exponas,  but  an  in- 
jundiion  was  awarded  to  put  the  crown  into  poflfefEon.  Bunb.  71* 
1729.     Rex  V.  Rawlins. 

3.  An  injun^ion,  to  quiet  the  plaintiff  in  his  pofleffion,  may  be 
moved  for  before  fervice  of  the  fubpoena  to  anfw^r.  Btifib*  ixo« 
1 722.    Ptarco  v»  Penrofe  and  others* 

4.Nptic^ 


3[njun9ioii#  1 1 1 

4.  Notice  of  filing  exceptions  nauflr  be  two  days  before  you  can 
ino¥c  for  an  injunAion..  Bunt»  11 6.  1722.  Lord  Carlijlg  r* 
Wymondjel  and  others. 

5.  Upon  an  order  for  time,  the  plaintiffs  immediately  moved  ac* 
cording  to  the  prayer  of  the  information,  which  was  to  enjoin  de^ 
fendanrs  from  mifapplying  money,  which  was  received  for  the  be- 
Defit  of  a  corporation,  and  this,  though  fevere,  was  granted. 
Pf/ff^.  258.     Atiorney'Generai  V.  Norris. 

6.  Defendant  was  outlawed ;  plaintiff  obtained  a  leafe  from 
the  crown,  and  moved  for  an  injun£lion  to  put  him  in  poflcfiionf 
which  was  refufed.     Bunb.  261.     1728.     Tiffin  v.  Jadfon. 

7.  It  was  moved  that  an  injunction  on  an  attachment  fliould  ex- 
tend to  ftay  defendants  receiving  S.  Sea  annuities,  which  was 
granted,  being  according  to  the  prayer  of  the  bill,  and  the  anfwer 
not  being  come  in.     Bunb.  289.     1730.     Terry  y.  Harrifon. 

8.  A  wife,  executrix,'  was  reftrained  from  getting  in  the  aflets 
of  her  teilator,  her  huiband  being  in  the  Weft  Indies^  and  out  of 
the  jurifdiAion  of  the  court.  2  Atk.  213.  OB.  iT^u  Taylor 
T»  Alien., 

9.  B.  (the  plaintiff)  was  refiduary  legatee  and  furviving  exe- 
cutrix of  her  hu(band,>  to  whom  C.  and  O.  had  given  a  joint 
bond.  C.  died,  and  the  plaintiff  was  indebted,  on  her  own  pri- 
vate account,  to  O.,  who  is  a  bankrupt.  The  bill  was  brought 
againft  his  aflignecs  for  an  injundion,  and  to  fet  off  what  was 
due  to  her  as  executrix  againft  the  debt  due  from  her  to  the  bank- 
rupt ;  but  the  injundion  was  refufed,  the  dqbts  being  due  in 
different  rights,  and  are  not  comprehended  in  the  ftat.  2  G.  2* 
3  Atk.  691.     Dec.  1748.      Btjbop  v.  Church. 

10.  The  defendant  was  in  this  cafe  reftrained  from  negociat* 
ing  a  promiflbry  note,  given  on  a  marriage  brokage  agreement, 
till  anfwer  or  further  order.  Amb.  66*  OB.  1747.  '  Sir  Edvfard 
Smith  V.  Hajtwell. 

11.  As  to  the  iffuing  of  commiffions  to  examine  witneffes 
abroad,  and  the  granting  injundions  in  the  mean  time,  fee  Bro» 
Par.Caf  7  vol.  192.  Cojamaul  and  others  v.  Verelft  s  and  245., 
Nicolv.  Verelft.     1774. 

12.  Injunction  again  ft  a  purchafer  on  behalf  of  a  creditor,  to 
reftrain  payment  of  the  purchafe-money  to  the  heir.  3  Bro.  Ch» 
Rip.  21  y.     Hil.  1791.     Green  w.  Jones. 

13.  An  injunftion  is  granted  on  amended  bill  on  fpecial 
motion,  without  affidavit,  after  injun£lion  diffolved  on  the  ori- 
ginal bill.     3  Bro.  Ch.  Rep.  425.     1792.     Edwards  v.  Jenkins. 

14.  If  jnn£lion  to  relirain  defend4nt  from  negociating  a  bill  of 
exchange,  given  f6r  goods  not  delivered,  iffued  on  certificate  of 
bill  filecf  and  affidavit.  3  Bro.  Ch,  Rep.  476.  March  1792.  Pa" 
^rick  v.  Harrifon. 

i;.  Motion  granted  for  an  injundion  and  receiver,  for  on^ 
partner  againft  another,  the  defendant  being  in  contempt,  and 
being  ferved  perfonally,  and  not  appearing.  4  Bro.  Ch»  Rep.  44 1  • 
1793.     Mead  V.  Bowers*  ' 

.15.  Iiijuii£lion 
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i6.  InJMnStioii  granted  againft  fccurities  obtained  bf  (ihe  Fnhch 
etnigratit  againft  another  by  arreting  hini  \  he  wa^  about  to 
^ail  OD  an  expedition  againft  France^  and  under  an  obligation  en- 
tered into  In  France  as  furety,  which,  according  to  the  laws  of 
Prance^  could  not  affcA  the  perfon.  3  Vef.jun^  447*  June  1797. 
Talleyrand  v.  Bouldnger. 

17.  Injunfiion  to  teftrain  a  breach  of  covenant,  fecured  by  for* 
feiture  of  leafe  and  a  penalty.  5  Vef.jun,  555.  Aug.  I800.  Bar^ 
ret  V*  Blagrave. 

18.  After  an  injunflion  diflblved  on  the  merits,  the  plainti^ 
cannot,  on  an  amended  bill,  have  another  injunAion,  without  a 
fpecial  affidavit  of  merits,  though  the  defendant  be  in  contempt 
for  not  anfweritig.   i  An^r.  188.  Eqfi,  33  G.  3.  Lingham  y.Toufe^ 

i4Via  4a8.  (A.  5)  At  what  Time  it  may  be  granted. 

I.   A  FTER  a  plea  put  in,  there  can  be  no  motion  for  an  injunc- 
"  tion  till  the  plea  is  argued.    3  P.  If^ms.  396.   Micb.  1733» 

Humphreys  v.  Humphreys. 

2.  A  pl^a  mu(t  firft  be  removed  out  of  the  way,  before  the 

pTaintiflFcan  have  an  injun£lion  to  ftay  proceedings  at  law.  2Atk. 

1x3.     Jan.i'j^o.     Anon, 

i4Vm.4i9.  {B)  How^  and  on  what  Suggeftions  and  Terms  granted 

or  obtained. 


I.  INJUNCTION  granted  on  behalf  of  a  patentee  of  a  n 
*  vention,  after  the  anfwer  came  in,  on  affidavit  of  the 


new  m* 
preju- 
dice which  would  arifc  from  difTolving  it.    3  P.  Wms.  255.    Eajl* 
1734.     Gibhs  y.  Cole, 

2.  After  a  writ  of  execution  of  a  decree,  and  an  attachment 
ferved  oh  the  defendant,  the  plaintiff  may  have  an  injun£lion  to 
the  defendant  to  deliver  poiTeffion,  and  next  a  writ  of  affiftance, 
commanding  him  to  be  aiding  in  putting  the  defendant  into  pof- 
feffion.  3  ^^i.  275,  AW  1744.  Stritley  V.  HawUe.  See  alfo 
1  Bro.  Ch.  Rep.  376. 

3.  A  plaintiff,  where  an  injunction  has  been  difiblved  oh  the 
Ititrits  or  for  want  of  (hewing  caufe,  cannot,  by  amending  his 
bill  and  defendants  obtaining  a  dedimus  to  take  his  anfwer,  move 
for  an  injundion,  but  on  the  coming  in  of  the  anfwer,  he  may 
move  for  ah  injuh£lion  on  the  merits.  3  Ath.  ^94.  May  1 749. 
AndH. 

4.  A  ptdpet  wtit  of  injunction  cannot  be  grstked  unlefs  prayed 
by  the  bill.     Amb.  70.     January  1749.     Javory  v.  Dyer» 

j;.  InjuhCiion  difiblved  on  the  merits  ;  plaintiff  amends  hisbill^ 
or  brings  a  fupplemehtal  bill  for  the  fame  matter ;  he  cannot  have 
an  ihjuiiClidh  till  anfwer.  Amb.  104.  OSober  1750.  Trovers 
V.  Lard  Stafford.     2  Vef.  19.  S.  C. 

6.  Where  a  bill  is  referred  for  impertinence  before  the  time  for 
anfwering  is  out,  the  plaintiff  cannot  have  aainjunAion  of  cvurfe, 

for 
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for  want  of  an  anfiver ;  but  mud  move  it  on  notice  and  affidavit. 
I  Bro.  Cb.  Rep.  574.     June  1 7  84.     NealeY.  Wadefon. 

7.  Motion  for  an  injun£tion  to  reftr^in  Lord  Byrcn  from  pre- 
venting the  water  flowing  to  plaintifPs  mill  in  fuch  regular 
quantities  as  it  bad  ordinarily  done  the  4th  of  April  1785.  The 
motion  was  before  appearance,  and  upon  affidavits  dating  Lord 
Byron^s  objcft,  from  exprcffions,  to  exaft  money  from  the  plain- 
tiff, the  motion  was  granted  ;  but  afterwardSj  upon  motion  to  dif- 
folve  the  injunflion,  upon  coming. in  cf  the  anfwer,  the  Mafter 
of  the  Rolls  refufed  to  \ti  the  affidavits  be  read,  i  Bro,  Ch.  Rep. 
$89.  May  1785.  Robififon  v.  Lord  Byron.  See  2  Bro.  90. 
Strathmore  v.  Bowes. 

8.  Injun£\ion  granted  in  pre  ffing  cafes,  on  petition  and  affidavit* 
In  the  particular  cafe,  on  converting  old  houfes  in  London  to  a  pur« 
pofe  dangerous  to  the  public,  the  Lord  Chancellor  granted  the 
injun<9ion.     S^'f*]^"*  '^9*     Mayor  of  London  y.  Boit. 

9.  On  a  bill  for  difcovery  and  injun&ion,  the  defendant  (plain* 
tiff  at  law)  admitted  himfclf  to  be  a  mere  agent  for  the  other  de- 
fendant, and  ignorant  of  the  tranfaftion  ;  an  injunAion  waS  moved 
for  as  of  courfe,  till  the  coming  in  of  the  anfwer  of  the  other  de« 
fendants,  who  lived  abroad  ;  but  there  appearing  a  danger  of  lofing 
ether  material  evidence  by  the  delay,^  it  was  refufed.  2  Anjlr* 
502.     Mich.  3S  G*  3'     Vandam  v.  Munro. 

JO.  On  a  trufl  to  fell,  .a  fuggedion  in  the  bill  of  improper  con« 
du£l  of  the  trudees,  in  not  giving  fufficient  notice  of  the  fale,  is 
not  a  ground  for  an  injundion  to  (lop  the  intended  fale.  2  Aujlr. 
549.  Eqfl.  35  G.  3.  S/V  John  Pechel,  Bart.  v.  Fowler  and 
others. 

(C)  To  what  Court  or  Place,  ^c.  InjunQion  lies.    i4vin.43f, 

• 

I.  A  N  injun£lion  was  granted  to  (lay  proceedings  in  the  Bifliop 
-^^  of  Elys  court,  until  anfwer,  where  the  defendant,  as  rcftor 
'  of  Gambigla  in  Cambridge/hire,  libelled  agaiiid  the  plaintiffs,  his 
parifhiontrs,  for  tithes;  and  upon  alleging  feveral  modufes,  the 
proof  of  which  arofe  out  of  the  anfwer,  the  motion  was  granted. 
Bunb.  27.      1718.     Abikorp  and  others  v.  Jennings. 

2.  An  injun£lion  was  alfo  granted  to  flay  proceedings  in  the 
foiritUil  court  in  TorltJInre.  Attorney-^Gemrai  v.  Starkry.  1 722. 
In  nofis.  Sec  alfo  Sir  Edward  Biacht  y.  Dr.  Finney^  Bunb'.  1 76. 
1724.     And  Salmon  and  others  V.  Rake.     1733.     In  notis. 

3.  Where  there  is  rt  truft,  or  any, thing  in  the  nature  of  a  truft, 
not  with  (landing  the  ccclenadical  court  hath  an  original  jurifdic« 
tion  in  legacies,  yet  equity  will  grant  an  injunflion.  And  where 
the  hufband  of  an  infant  inflitiites  a  fuit  in  the  ecclefiaftical  courts 
for  her  legacy,  upon  the  executors  filing  a  bill,  and  fuggefting 
this  matter  to  the  court,  an  injun£tion  would  be  continued  to  the 
hearing.     1  yf/i^.  491.     F^b.  1738.     Anon. 

VoL.V.  I  4«  An 
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4.  An  itijunflion  Joes  not  deny,  but  admits  the  jurudi£l]on  t( 
the  court  of  common  law  \  the  ground  on  which  it  ifTues  is,  that 
the  court  of  laW  cxercifcs  a  jiirifdiftion  contrary  to  equity :  as 
where  a  trudee  is  fuing  in  the  eccleGadical  court  for  payment  of 
cejlui  qtit  iruJlH  legacy,  or  where  a  hufband  is  fuing  for  a  portidn 
before  fettlement  made.  1  Alh.  ^\C.  Diceinber  1*]^,  Aill  v. 
Turner. 

5.  A  legacy  of  800/.  deviftd  to  E.  J?.,  payable  at  it  or  mar- 
tiage,  charged  on  a  fund  partly  real  and  piirtly  perfonal ;  Jbe  dhi 
htjhi'i  21  w) married:  as  o^eis  liisre  admiittd,  the  court  Woilld  not 
grant  an  l(ijun£lion  to  iluy  proceedings  in  the  ecclefullical  court 
for  the  recovery  of  the  legvicy,  3  Atk,  ^03.  Decefnbtr  1744. 
Bflfet  V.  Bnjfet. 

6.  The  owners  of  two  ptivateers  fcized  (ipon  tlie  (Tiip  DUigemi 
as  lawful  prize,  it  appearing  by  the  capt^iin's  papers  that  die  had 
carried  provifions  to  the  enemy ;  and  tlie  capt«in  figned  a  notei 
by  which  he  acknowledged  th^^t  they  had  Very  juftly  cc^fifrated 
the  cap'go.  The  captain  of  the  Dili^eiiu*  brifTgs  a  bill  in  chancery 
for  ;ln  injunclion  to  the  court  of  admiralty  to  flay  a  fait  pending 
there  on  the  jawfuincrfs  of  the  tranfa^lion,  fucgeding  thut  fome 
of  the  pnpcrs  are  lo(t,  and  that,  if  the  note,  which  he  was  obliged 
to  give,  (hould  be  produced,  Jie  muft  be  cad  at  law.  The  injunc- 
tion was  refufcd  \  for  if  ic  were  to  be  granted  upon  fuch  pre* 
tench's,  ic  would  defeat  the  a£l  of  p/irliamcnt  relating  to  prizes } 
and  if  the  (igning  of  the  note  were  owing  to  durefs,  the  court  of 
admiralty  could  fupprefs  it.     3  >^/i^*  350.     Ji^ne  1746.     Anon. 

7.  A  fuit  in  the  ecclefladical  court  for  fubtraflion  of  tithes ) 
the  defendant  there  brings  a  bill  to  e(labli(l)  a  modus^  and  on  the 
bare  fuggedion  of  a  tmdus  brings  a  bill  for  an  injun£lion  to  ftay 
proceedings  in  the  ecclefiadical  court;  but  the  injundion  was 
denied.'    3  ^//E.  628.     March  \J^^.     Rotherham  w.  Fanjhaio. 

8.  Where  a  fuit  is  inftitutcd  in  the  fpiritual  court  for  an  in<« 
fant's  legacy^  by  a  father,  to  have  it  paid  into  his  hands,  (he  colirt 
of  chancery  granted  an  injunflion.    Ibid.  69. 

<4 Via. 431.  (D)  Perpetual  Injundions.  In  what  Cafes. 

I.  pERPETUAL  injunftion  after  five  ejcftmcnts  and  twa  bills 
*     inequity.     J?i.7/5.  158.      1723.     Barefoot  V*Tay. 
2.  Bill  for  a  perpetual  injunAxon  to  day  proceedings  in  the  pre- 
rogative court,  by  the  Duchefs  of  BuclitighamJIjtre^  for  controvert* 
ing   the   will  of  the   Duke  of  Buckinghamjbire^  which  had  been 
proved  in  this  court,  and  admitted  by  the  duchefs  in  her  anfwer. 
Injundlion  made  perpetual,     i  Atk,  6x%.     Cflober  1739.     Shf 
field  V,  Duchefs  of  BuciwghamJrAre* 
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(E)  The  Force  of  an  Injundion.  iavjo.  4jt. 

!•  1T  is  no  excufe  for  proceeding  at'  lav  after  an  Injunflion  is 
^  granted,  that  it  is  not  fealed  ;  for  where  a  defendant  or  his 
attorney  have  been  prefent  on  an  order  for  an  injun£lion  being 
made,  and  they  have  proceeded  at  law  before  it  has  been  fealed, 
the  court  has  confidered  it  as  a  contempt,  and  committed  them  for 
it.     3  Atk,  567.    Mich,  1 747.     Anon, 

2.  Where  an  injunction  is  obtained  till  the  coming  in  of  the 
anfwcrof  one  defendant,  who  reiides  abroad,  the  plaintiff  is  not 
compellable  to  brin^  the  money  into  court,  unlefs  on  fpecial  cir- 
cumdances.  2  Anfir.  366.  Mich.  34  G.  3.  Shoulbred  v.  Mac* 
majler  and  others, 

3.  Where  an  injunftlon  fubfidsi  the  court  will  not  grant  a 
commiffion  to  examine  a  witnefs  in  India^  without  a  fpeciaL affi- 
davit of  materiality.     2  Anfir.  386.    HiL  34  G.  3.    Moodj  v, 

(F)  Diflblved,  or  made  abfolute,  in  what  Cafes,  and  '4v^n-ii3* 

how.  N      "         ^ 

l.TlPON  exceptions  being  over-ruled,  the  injunction  is  dif« 
^     folved  without   motion.     Bunh.  30.     1718.     Walter  v. 
Ruffel. 

2*  Simmom  filed  his  bill  to  be  relieved  9gain(l  an  award  (under 
the  ftat.  9  (5*  10  /F.  3.  and  for  the  non-performance  of  which  an 
attachment  had  iilued),  fuggf (ling  fraud  in  the  arbitrators,  and 
obtained  an  injunction)  exceptions  being  allowed,  defendant  had 
liberty  to  proceed  at  faiw  notwithftanding  the  injunction.  Bunt* 
182.      1724.     Simmons  v.  Mullins, 

3.  If  defendant  does  not  fign  his  anfwer^.rthe  injun£tion  will  be 
continued  *,  fed  quare^  if  plaintiff  takes  a  copy  of  the  anfwer,  it  is 
not  a  waiver  of  the  informality.     Bunb,  251.   .1728.     Anon. 

4.  Injunction  continued  on  behalf  of  the  patentee  of  a  nevir 
invention  after  the  anfwer  came  in,  on  aifidavit  of  the  prejudice 
which  would  arifc  on  diflblving  it.  3  P.  Wms.  255.  Eaji.  *734» 
Gibbs  V.  Cole* 

5.  A  point  which  materi<illy  concerns  the  merchants  will  in- 
duce lhi»  court  to  continue  an  injun£tion  till  the  hearing.  2  Atk. 
229.     Mich,  ij^i*     Green  y.  Suajfo, 

6.  Where  there  was  an  action  brought  for  money  had  and  re- 
ceived, as  attorney  for  the  plaintiff,  and  the  defendant  files  a  bill, 
in  which  he  admits  to  have  received  the  money,  ftates  that  he 
placed  it  in  the  hands  of  a  banker,  who  had  become  bankrupt* 
and  had  paid  two  dividends,  and  prays  an  injundlion,  which  was 
obtained  for  want  of  an  anfwer ;  the  court  ordered  the  plaintiff 
ia  equity  to  bring  the  amount  of  the  two  dividends  into  court,  or 
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the  injanflion  to  be  diflblved.  i  Bro.  Ch.  Rep.  452  1 785. 
Sherwood  v.  White.  Vide  alfo  Ailon  V.  Marhet^  2  Bro.  Ch.  Rep. 
14.  *9  and  Cttlley  v.  Hkklin^y  ibid.  182.;  but  it  muft  he  on  affidavit. 
Sec  alfo  Weft  V.  Carnevall^  Coghlan  v.  Rtqueneau^  Potts  v.  Butter^ 
and  Mitchel  v.  Davis^  in  notis.  S.  P.      ' 

7«  Affidavits  filrd  to  obtain  an  injun£l;;on  to  ftay  wafte  before 
anfwer,  not  allowed  to  be  read  upon  motion  to  djilblvc  the  injunc- 
tion upon  the  coming  in  of  the  anfwcr.  i  Bro.  Ch.  Rep.  ^Zg* 
Mny  1785.  Robinfon  v.  Lord  Byron,  Sdc  alio  Stratbmore  v.  Bowes, 
2  Bro.  Ch.  Rip.  ijo.  S.  P. 

8.  Injunflion  that  the  validity  of  a  patent  mi^ht  be  tried  at 
law  ;  verdict  fpr  the  patentee,  fubje£l  to  the  o^sinion  of  the  court 
upon  a  cafe^  the  court  were  equally  divided  :  the  patentee  muft 
bring  another  a£lion  -,  but  the  court  will  not  rnterpofe  any  terms 
upon  him,  nor  difTolve  the  injun£lion  in  the  mean  time.  3  Vef, 
Jun.  140.^    June  1796-     Bolton  y.  Bull. 

9*  On  an  injun£tion  obtained  1  the  court  will  not  difcharge  the 
plaintiff  out  of  cultody,  if  taken  on  legal  proeefs  ;  but  #hcre  a 
patty  is  taken  after  he  has  obtained  an  injunction,  but  befcre  no- 
tice given  of  it|  the  detaining  him  afrer  notice  is  no  contempt. 
l.y/;///r.  36.     Af/iy32G.  3.      Willis  v.  Daniel. 

10.  A  conditionarconftnt  to  proceed  at  law  w^iives  an  injunc-' 
lien.      X  Anftr.  62,     Trin.  32  G.  3-     Grant  v.  Priddell. 

1 1.  On  exceptions  over-ruled,  the  plaintiff  cannot  move  to  dif- 
folve  an  injunAtony  unlefs  he  has  obtained  a  prevous  order  ni/t 
for  that  purpofe.  i  Anjlr4  255.  Trin.  33  Q.  3.  Dubdrry^  in 
Scaccariof  otherwife  in  Chancery. 

12.  On  a  commiflwn  to  examine  xvitnefles  in  Itidia  not  being 
returned  in  two  years,  the  court  will  dilTolve  the  injundion. 
I  Afi^.  276.     Jnly  33  G.  3^     Penny  v.  Edgar, 

13.  After  an  injunction  on  the  original  bill  diflblved  on  the 
coming  in  of  the  anfwer,  the  plaintiff  canttot  have  an  injandlion 
on  the  fupplemental  bill,  though  fupported  by  aflkiavits,  unlefs 
the  defendant  is  in  contempt,  a  Anfir,  555.  £aft.  35  G.  3, 
Gaddy.  WorraL 

14.  After  an  injunction  obtained,  a  demurror  to  the  prayer  for 
injundion  is  allowed :  yet  the  injundion  cannot  be  difTolved 
without  the  previous  order*  2  Anjlr.  585.  Ttm.  35  G.  3.  Hurft 
r.  Thomas^ 

1 5*  Where  an  anfwer  is  referred  for  impertinence,  it  is  good 
ground  for  continuing  the  injunfiion^    Ibid.  591. 

16.  Where  an  injundiion  is  obtained  for  want  of  an  anf«eer^ 
and  an  anfwer  afterwards  £led,  but  the  defendant  does  not  move 
to  diffolve  the  injun£lion  till  two  terms  afterwards,  and  when  the 
bill  has  been  amended,  yet  the  injundion  may  be  diflblved  Sy 

•  ^notion  of  courfe.     3  A^r,  65 1 .   Mich.  36  G.  3.  Patten  v.  Panton. 

17.  Where  an  injunction  is  obtained  on  the  ahfence  of  one  of 
the  defendants  abroad,  on  a  motion  to  difcharge  that  order,  the 

^  anfwer  of  the  other  defendant  cannot  be  read.     3  Anftr.  ^^$^ 

'  2Wi9.  37  G^*  3*    ^^»  J^^  ▼•  Cargill  attd  others* 
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(G)  Of  the  Service  of  an  Injundlion.  i4vin.4i6, 

1  jPON  an  injundion  bill  to  ftay  proceedings  at  law,  thcdc- 
^^  fendant  living  abroad,  a  motion  that  fervlcc  of  the  fubpasna 
upon  the  attorney  may  be  good  fervice,  r^quii^s  an  affidavit  of 
merits,     ^^^f'j^n.'^^g.     Dec.  I'j^Z.     Stephitis  y.  Cine. 


3lnns  anu  3lnnfteeperflf»  }^2.l 


14  Via.  436. 


I.  ^HE  defendant  pleaded  (to  trover)  that  he  was  an  innkeeper^ 
'^  that  the  plaintifF  owed  him  for  the  keep  of  his  horfe  at 
different  times  more  than  its  value,  and  therefore  he  detained  and 
fold  it :  held  bad ;  for  though  he  might  detain  he  could  not  fell^ 
except  in  London^  by  the  cu(lom;  and  he  could  only  detain  for 
what  he  had  then  fold  to  him ;  not  for  a  former  demand.  Jones 
T.  pearU^  1  Sir  a,  556.  • 

2.  The  landlord  of  livery  ftables,  diftrained  for  rent  the 
coach  of  a  ftranger,  {landing  at  livery  in  the  coach-houfe  there  | 
and  after  argument,  in  which  it  was  infifted  to  be  like  cloth  at 
a  tailor's,  or  the  horfe  of  a  gueft  at  an  inn,  and  fo  prote£led,  the 
avowant  had  judgment.     Francis  v.  Wyattf  3  Burr.  1498. 


(A)  3(nnuenlio* 


I.   A  N  innuendo  can  only  explain  or  apply  precedent  matter ;  it 
^   cannot  add  to  or  extend  it.     Rex  v.  Gri^e,  i  I^ord  Rajrn* 
256. 

2.  Tou  are  guilty  [Intiuendo  of  the  murder,  oft  D.  DJ)  held  after 
verdi£l  a  fufficient  charge  of  murder^  though  the  colloquium  ifere 
only  of  the  death.  Peake  v.  Oldham^  in  error ^  i  Co^vp,  275.  And 
vide  2  Cctup.  6H^* 

3.  The  complaint  of  the  defendant  being  that  he  was  arrefted 
in  returning  home  after  the  hearing  of  a  caufe,  before  he  got  to 
his  own  houfcr  in  the  parifh  of  5/.  Atartin  in  the  Field,  innuendo  his 
houfe  in  the  Haymarket  in  St.  Mnrtin's,  fafr.  The  innuendo  is  only 
a  more  particular  defcription  of  the  (aiQe  bopfe>  and  good*  Rex 
?.  yiylett,  I  T.  R.  69. 

I  3  4-  The 
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4.  The  oath  being  that  the  defendant  was  arreftcd  uppn  the 
fteps  of  bis  own  door,  an  innuendo  that  it  was  tlie  ouur  do^  is  good* 

Ibid. 

5.  An  a£lion  of  Dander  upon  fcvcral  fets  of  words  \  vetdift  for 
the  plaintiff  upou  the  6rft  and  fifth  fets  of  words,  damages  40X. 
The  firft  fct  were  thefe,  That  rogue  John  Tindall  (raeiniog  the 
^\z\nXiS)  thai fei  the  houfe  on  fire  {m^zvixvig  iht  fummcr-houfe  that 
was  burnt  in  the  occupation  of  one  Mr.  Gotton)^  and  if  any  Body 
vf ill  give  me  charge  of  him  I  will  carry  him  to  New  Pri/on.  The  fifth 
fet  of  words  were,  John  Tindall  (meaning  the  plamtiff)  fet  the 
houfe  on  fire  (meaning  the  fame  houfe).  It  was  moved  in  ar- 
reft  of  judgment,  that  the  latter  fet  of  words  were  Oftt  aQiona^blc, 
for  that  every  count  in  a  declaration  is  a  fubftantive  count,  ancf 
the  innuendo  (meaning  the  fame  houfe)  fliall  not  relate  to  the  fum- 
mer-houfe  in  the  firft  fct  of  words.  Per  curiam.  Ahhough  the 
latter  fet  of  wordf  be  not  of  themfclves  adlionay.c,  yet  they  (hal^ 
have  relation  to  the  former  fet,  and  vpe  n[iuft  take  them  to  have 
been  fpoken  jnalici^u/ly,  as  the  jury  have  found  for  the  plaintiff. 
Tindally.  Moore.     C-  ^*     2  Jf'ilfin^  1 14. 


c  G  ]    '  3lnqu(r|^, 


7V'H-  30 j.  ^B,  a)  Writ  of  Inquiry  of  Damages  :  in  what  Cafe^ 

awarded  :  and  how  it  may  be. 

I.  A  WRIT  of  inquiry  of  damages  is  9  mere  inq^eft  of  ofl^cQ 
^^  to  inform  the  confcience  of  the  court ;  who,  if  they  pleafe, 
may  themfclves  aflefs  the  damages*  And  Jt  is  accordingly  the 
pra£lice  in  a£tions  upon  promiffury  notes  and  bills  of  exchange 
to  refer  it  to  the  Mafter  to  fee  what  is  due  for  principal  and  in- 
tereft  without  executing  a  writ  of  inquiry  ;  for  the  quantum  of 
dama|;es  depending  ^n  figures  may  as  well  be  afcertained  before 
the  Mafter  as  a  jury.  Shepherd  v.  Carter^  4  ST.  R.  275-  Duproy 
and  John/on^  7  f.  R.  473.     See  alfo  i  H.  Bl.  252-  529.  541.  ace. 

2«  This  pra£lice,  however,  is  confined  to  actions  upon  promi& 
fory  notes  and  bills  of  exchange,  and  therefore  where  the  defen- 
dant had  fuffered  judgment  by  default  in  an  a£lton  of  ajfumpfit  on 
a  foreign  judgment,  the  court  refufed  to  refer  it  to  the  Mafter  to 
fee  what  was  due,  and  give  leave  to  enter  up  final  judgment, 
without  executing  a  \^rit  of  inquiry  ;  faying  this  was  an  attempt 
to  carry  the  rule  JFurther  than  had  yet  been  done,  and  as  there  was 
no  inftance  of  the  kind,  they  ^ould  not  make  a  prcrcedent  for  it. 
Mejfm  V.  Lord  Majfareene  and  If^i/e,  4  Term  Rep.  493. 

3-  The. 


3.  The  court  al(b  refuted  the  application>  in  an  zQion  upon  ^ 
bill  of  exchange,  for  200/.  Irijh  money,  for  a  jury  are  the  proper 
judges  of  the  value  of  this  money.  Maun/el  v.  Lord  Majfareene^ 
5  r.  R,  87.. 

4.  Where  the  firft  count  in  a  declaration  was  on  a  bill  of  ex- 
change, to  which  count  t.hcre  was  a  demurrer  and  judgment  for 
the  plaintiff,  though  there  was  a  plea  to  the  otlier  counts  on  which 
iflue  was  joined,  the  coijrt  of  king's  bench  referred  it  to  the 
Mafter  to  fee  what  was  due  on  the  firft  count.  Deperfy  v.  John^ 
fon.  H.  38  G.  3.  7  rii?.  473-  ^ide  further,  Neifcn  y.  SherU 
dan^  8  iT.  -R.  395.  OJborn  v.  iV#4irf,  Ibid.  648.  Bertken  v.  Street y 
Ibid,  326^     Byrom  v.  Johnfm^  Ibid,  4 10. 

5.  In  an  afiion  againft  an  overfeer  of  the  poor,  if  there  is  aver* 
di£l  for  him  and  no  damages  affcfTed,  a  writ  of  inquiry  fhall  iflue» 
Valenthie  yf.  Fawceit.     T^^G.  1.     2  Stra.  1021. 

6.  The  want  of  a  writ  of  inquiry  is  aided  by  the  ftatute  of 
jeofails ;  though  it  was  infilled  to  be  fuch  a  fault  as  cannot  happen 
in  the  cafe  of  a  verdift,  Mailory  v.  Jennings.  M>  4  G.  2.  2  Stra. 
878.     lies  V.  ^///,  2  Lord  Raym.  1397..  S.  P. 

7.  After  judgment  by  default  in  an  a£tion  of  debt  on  a  judg- 
ment, the  plaintiff"  may  fue  out  a  writ  of  inquiry.  Bhchmore  v» 
Fleming.     M*  38  G.  3.     7  %erm  Ref,  44$. 

r 

(D.  a)  Inquiry  of.     Writ  quaflied  or  fuperfeded  ;   7Vjn>  310. 
for  what,  and  when.  And  Notice  j  in  what  Cafes ; 
when ;  and  how* 

I.  T  tPON  executing  the  inquiry,  the  plaintiflT  was  furprifed  with 
^  a  defence,  and  not  prepared  to  prove  his  whole  demand  \ 
and  the  court  fet  it  afide  on  payment  of  cods,  the  damages  being 
too  fmall.  Hall  V.  Stone.  £.  8  G.  i.  1  Stra.  515.  Marhbam 
V.  Middletoft,  2  Ibid.  S.  S. 

2.  But  the  court  will  not  fet  it  alide  in  an  aftion^or  a  tort^  on 
the  ground  of  fmall nefs  of  damages.  An  a£tion  was  brought  for 
thcfe  words  fpokenof  the  plaintiff  as  a  wine- merchant.  <*  Tou 
<*  are  a  rogue,  villain,  and  rafcal,  and  fell  by  (hort  meafure  /'  and 
the  jury  gave  twenty  (hillings  damages.  And  though  it  was 
thought  a  hard  cafe,  yet  the  court  faid  it  has  always  been  denied 
to  fet  afide  a  verdi£l.for  fmallnefjs  of  damages,  and  therefore  denied 
it.  ^are  tamen^  why  is  it  not  within  the  reafon  for  fetting  afide 
a  verdicl  for  cxceflive  darhages*  Hajw^trd  v.  Newton^  2  Stra, 
940.     And  vide  Surges  v.  Nightlngai^  Barnes*  Notes ^  230. 

3.  But  where  the  fmallnefs  of  damages  arifes  from  a  midakein 
the  tawy  either  in  tiie  judge,  or  in  the  jury,  the  court  will  fet  ic 
afide.  On  a  contrail  for  (lock  between  the  plaintiff  and  J.  S^, 
they  each  depofit  200/.  in  the  hands  of  the  defendant,  and  J.  5., 
not  performing  his  agreement,  the  plaintiff*  fues  foir  the  depofic» 
and  had  judgment  on  demurrer,  and  took  out  a  writ  of  inquiry 
^nd  profcd  hi9  cafe  |  but  the  jury,  on  a  notion  that  the  defend-i 

1 4  ant 
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ant  could  not  pay  out  the  money  without  confent  of  both  partiesf 
gave  one  penny  damages ;  which  was  now  fet  afide,  the  court 
faying,  that  the  rule  of  not  fetting  afide  verdids  for  the  fmiUnefs 
of  the  damages  did  not  extend  to  this  cafe,  where  the  jury  mtf-* 
took  in  point  of  law :  and  the  Chief  Juftice  faid  he  knew  no  rea- 
ion  why  the  court  (hould  not  interpofe  in  tlie  other  cafe.  Wood' 
ford  V.  Eades,  i  Stra,  425. 

4.  The  plaintifFy  after  the  interlocutory  judgitient  and  awarding 
the  writ  of  inquiry,  became  a  bankrupt,  and  afterwards  the  in* 
quiry  is  executed  in  his  name ;  it  was  moved  to  fet  this  afide,  on 
the  ground  that  by  the  bankruptcy  the  property  vefted  in  the  af« 
fignees,  who  (hould  have  fued  out  a  fcirefactas^  and  the  writ  of 
inquiry  have  been  executed  in  their  names.  But  the  court  di(« 
charged  the  rule.     Bibbips  v.  Mantel^  1  Wiif.  358. 

5.  Judgment  on  a  writ  of  inquiry  was  fet  afide ;  it  appearing 
that  the  under- flicrifF,  who  had  returned  the  jury,  was  attorney 
for  the  plaintiff  in  the  a£tion.     Bayiis  v.  Lucas,  i  Convp.  1 12« 

6.  Where  part  of  the  jury  on  a  writ  of  inquiry  was  compofed 
-^       of  perfons  then  in  prifon  for  debt,  it  was  held  a  fufiicient  rcafon 

to  fet  afide  the  execution  of  a  writ  of  inquiry.     Stainton  v.  BeadU, 
4T.  R.  472. 

7.  The  inttrlocutory  judgment  was  figned  in  Trinity  term 
1737,  and  in  Auguji  1738  a  writ  of  inquiry  was  executed  upon 
eight  days'  notice  \  which  was  fet  afide  as  irregular,  and  held  that 
where  a  term's  notice  of  trial  is  required,  there  mud  at  the  fame 
diftance  of  time  be  the  like  notice  of  executing  a  writ  of  inquiry* 
Peyton  s.Burdusy  2  Stra,  1 100. 

8.  And  a  term's  notice  muft  be  given  in  all  cafes  where  the 
proceedings  have  been  delayed,  except  by  tnjttn^ion  out  of  Chan- 
cery, for  four  terms.     Rule,  Mich.  Term,  4  Ann*, 

9.  On  notice  to  execute  a  writ  of  inquiry  at  a  certain  houff 
the  party  is  not  redri^ied  to  the  exadl  time  contained  in  the  no- 
tice, for  the  fherifF  may  haye  prior  bufinefs,  which  may  Uil  be- 
yond the  hour.     I  Dougi.  1 98. 

10.  If  notice  of  inquiry  to  be  executed  at  a  particular  hour  and 
place  be  continued,  the  notice  of  continuance  n^f  d  not  exprefi 
any  hour  or  place.  Jones  v.  Ctune,  one,  i^c.  lb,  39G«  3.  1  Bof* 
fa*  P////.  363. 

1 1.  The  notice  was  to  execute  a  writ  of  inquiry  by  ten  o'clock, 
and  there  being  no  defence  made,  the  court  fet  it  afide  for  unccrr  • 
tainty.     Ifon  y,  Fowen,  2  Stra »  1142. 

12.  But  notice  to  execute  ai  ten,  being  certain,  is  good.  La^ 
V.  Denny ^  Barnes,  302. 

13.  The  ufual  way  is  to  give  notice  that  the  inquiry  will  be 
executed  between  two  certain  hours  of  a  particular  day,  on  or  be* 
fore  the  return  of  the  writ.     Arnold  v.  Squire,  Sayef^  Rep.  1 8  r . 

14.  There  muft  be  the  fame  notice  of  executing  Tifcire fieri  in- 
quiry, as  a  common  inquiry.     Steady.  Lateward,  1  Stra,  627. 

15.  The  notice  of  inquiry,  if  the  defendant  have  appeared  and 
lus  attorney  be  known,  iliould  be  delivered  to  fucb  attorney.  But 

if 
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if  the  defendant  have  not  appeared,  or  his  attorney  be  unknotirn| 
the  notice  (hall  be  delivered  to  the  defendant  himfelfi  or  left  a|: 
his  lad  place  of  abode.     SayerRep.  133* 

16.  Where  the  plamtiffj  apon  any  pie^^ding  of  the  defendant, 
tenders  an  ifluei  and  the  paper-book  is  made  up  and  delivered, 
with  notice  of  trial,  and  the  defendaqt  (Irikes  out  thtfimiliier  and 
returns  the  book  with  a  demurrer,  if  judgment  be  given  thereon 
for  the  plaintiff,  the  defendant*^  attorney  (hall  be  obliged  to  ac- 
cept of  notice  of  executinfr  the  writ  from  (he  time  of  giving  the 
notice  of  trial.     jS.  i/.  8  G.  x. 

(E.  a)  Writ  of  Inquiry.    Executed.     At  what  Time  i^^^  3H; 
or  Place,  and  what  mufl  be  proved  then. 

f.  f  N  an  a£iion  on  a  policy  on  a  foreign  (hip,  where  there  is  a 
^  ftipulation  that  the  policy  fliall  be  fufficient  proof  of  intereft, 
if  there  is  judgment  by  default,  the  plaintiff  00  the  writ  of  in* 
quiry  needs  only  to  prove  the  defendant's  fubfcriptioii  to  the  po-r 
iicy,  without  giving  any  evidence  of  intcreft.  Tbillufin  v.  Fletcher^ 
I  DougL  314- 

2.  if  a  writ  of  inquiry  iffues  upon  confeiBon  of  the  adion,  ia 
trefpafs  for  taking  goods,  the  plaintiff  need  not  prove  the  pro- 
perty of  the  goods,  but  only  the  value,     o,  DougL  5x0. 

3.  In  an  a£lion  on  an  agreement  for  goods  at  a  fale,  and 
judgment  by  default,  the  defendant  (hall  not,  on^  a  writ  of  in-* 
quiry,  be  allowed  to  go  into  evidence  of  fraud  on  the  fale ;  for  by 
fuffering  judgment  to  go  by  default,  he  admits  the  agreement  as 
fet  out  by  the  plaintiff,  and  the  writ  of  inquiry  is  only  to  fettle 
the  quantum  of  damages.     Eaft  India  Company  v.  Glover y   t  Stra. 

4.  Execution  of  a  writ  of  inquiry  may  be  adjourned  after  it  is 
entered  upon.     Coleman  v.  Mawhey,  2  Sira.  853. 

5.  Writ  of  inquiry  may  be  executed,  on  due  notice,  before  the 
Iheriff,  or  his  deputy.  2  WVf.  379.  Or  by  leave  of  the  court,  under 
fpecial  circutpftances,  before  the  Chief  Judice.     i  Stra.  612. 

6.  But  unlefs  fome  matter  of  law  is  likely  to  arife  in  the  courfe 
of  the  inquiry,  the  court  will  not  give  leave  to  have  it  executed 
before  a  judge  merely  on  account  of  the  importance  of  the  facls. 
Boddington  v.  Boddlngton^  jE.  37  G.  3.     But  vide  2  S(l.  1 2. 
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tG3  Enrolment 


i4Vin.44g>  (G)  Pleadings. 

I,  nY  flat.  10  Ann.  c.  18./  3.,  and  8  Geo.  2.  c.  6./.  21.,  whfM 
"*^  an  indenture  of  bargain  and  fale  inrollcd  is  pleaded  with  a 
profert  in  curia^  the  party  may  (hew  forth  9  cqpy  of  tjic  inrolr 
ment  \  and  fuch  copy,  examined  with  the  inrolment  and  figned 
by  the  proper  officer,  and  prbved  on  oath  to  be  a  true  copy,  fliall 
be  of  the  fame  ptftOt  as  the  original. 

2-  On  a  provifo  in  a  duchy  leafci  that  it  (hall  be  inrolled  with 
the  auditor!  the  certificate  of  thtf  auditor  on  the  margin  is  fuffi- 
cicnt  evidence  of  the  inrolment.  Kinmrfiey  v.  Thorpe^  1  DougL  56. 
3.  If  a  deed  be  inrollcd  and  toft,  and  the  clerk  of  the  affize 
makes  out  a  copy  of  the  inroiment  only ;  this  is  no  evidence 
without  proving  it  examined ;  btrcaufe  the  clerk  is  entruftfed  to 
authenticate  the  deed  itfelf  by  inrolment,  and  not  to  give  out  co- 
pies of  the  inrolment  of  that  deed.  Gilb.  Laio  of  Evid-  p*  2df 
X^oft*^  ed. 

Vidtf  t\t.  Bargain  and  Sale,  &Ct 


.^li,  SInaant. 


See/g/?,  tit.  Time. 
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uvin.457'  (C)  Intcreft  Money.    Allowable  in  what  Cafes,  otbef 

than  Legacies,  Mortgages^  and  Portions. 

I.   ^    Being  indebted  to  B.  in  800/.  on  ^  dated  account,  en- 

-"  •   tered  into  articles  for  the  payment  of  this  debt  by  iuftai- 

ments  of  50/.  perann.    A,  afterwards,  by  deed,  created  a  term  of 

years  for  the  payment  of  his  debtSj  out  of  the  rents  and  profits  of 

^he 


the  eftatCi  but  not  by  fale  or  mortgage,  only  two  of  thefe  Indalf 
ments  being  paid,  a  bill  wa$  brought  for  recovering  the  reft :  and 
on  a  queftion.  Whether  they  carried  intcrcft  ?  it  was  held  they  " 
did.     B.  P.  Ca/eS]^  7  vol.  l6/^,     1 734.     Countefs  Kildare  v.  Hopfofu 

2.  Though  by  deed  5/.  per  cenU  was  to  be  allowed,  yet  as  it 
appeared  that  ^e  money  had  been  placed  out  on  Government 
fecuritics,  yielding  4/.  per  cent,  only,  .the  Court  reduced  the  in^ 
tcreft  to  that  rate.  3  P.  Wms^  228.  Mich.  1733*  Lechmere  v. 
^rl  of  Carliflf. 

3.  In  a  poor  caufe,  to  faye  ei^pence,  an4  where  tbe  matter  19 
c]ear,  the  court  has  referred  it  to  the  Regider,  inftead  of  a  Maf- 
ter,  to  compute  intereft  or  arrears  of  rent.  3  F.  W'ms.  258. 
^^'  1734-     Holder  v.  Chamhury. 

4*  Tenant  for  life  pays  one  t'hird  of  the  intereft  on  debts  and 
legacies^  the  reverfioner  two  thirds,  i  ^/i.  467.  Feb.  1736. 
Partridge  v.  Patvlet. 

5.  A' debtor  left  a  creditor  by  note  on  demand,  his  executor: 
thp  court  will  not  allow  him  intereft  for  itj,  becaufe  he  may  turn 
the  mqney  to  his  advantagej  which  is  coming  in  fron^  the  afiets^ 
7.Ath.  \q6.     Dfc.  1740.     Adams  V.  Gale. 

6.  There  is  no  certain  rule  as  to  giving  intereft  upon  arrears  of 
an  annpity ;  the  moft  frequent  inftances  are  where  the  annuity 
was  meant  as  bread  for  the  wife  or  child.  2Att.2ii.  July 
1741.     Draper/  Company  v.  Davii. 

7*  Where  an  annuitant  has  entered,  and  is  in  poiTeflion  of  the 
cftnte  charged  with  the  annuityi  the  court  will  not  oblige  him 
to  quit  the  pofTeflion,  till  the  grantor  allows  him  intereft  for 
the  arrears  of  his  annuity.  2^/^.  41^  OH.  1742.  Sir  John 
Robinfon  v.  Cumming. 

8.  T^e  court  had  decreed  an  accojint  againft  the  defendant  of 
the  aflets  of  her  hufband,  as  his  admipiuratrix :  (Ik  took  all  his 
goods  and  ftock  in  trade,  and  carried  on  the  f^me  bufinefs:  the 
Mafter  reported  1400/.  due  to  the  plaintiffs  upon  the  balance  of 
accountSi  and  the  court  thought  fhe  ftiould  not  be  charged  wilh 
intereft  on  the  fum  of  1400/.,  as  it  was  only  a  demand  by  Hmple 
contra6ty  and  ihe  had  not  then  fold  the  goods,  her  only  tund  for 
raifing  money.     lAth./^^g.     Wov.  1742.     Ryvcs  v.  Coleman. 

And  thmigb  tk.  re  bi  at  expreft  refervafion  of  mtercft  in  tlu  decrttf  yu  tkere  is  a  dtfcrgm 
iionary  p'^vft  r  t9  allow  it  on  jj^ial  circuntjiatu  lU     1  bid. 

9*  If  an  executor  places  out  aflets  which  are  fpecifically  de« 
yifed,  the  court  will  oblige  him  to  acpount  for'the  intereft  he  may 
have  made  of  thofe  aflets  ;  but  there  never  was  a  cafe  where  the 
Mafter  was  dfre£ted  to  charge  intereft  upon  an  executor,  who 
made  ufe  of  aflets  come  to  his  hands  in  the  way  of  his  tracic. 
2  Ati.  603.     June  1743.     Sir  Cafar  Child  v.  Gib/on. 

IQ.  Bill  for  the  arrear  of  an  annuity  of  30/.  fecured  by  bond 
in  the  penalty  of  500/. :  an  account  was  decreed  of  the  ^^^^^  rs 
due  Gi>ce  the  y<kir  17411  and  intereft  at  4/.  per  cent.,  to  uc  n- 
putcd  at  the  end  of  each  half  year.     As  this  w^s  given  0        vy 
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of  maintenance^  and  a  bond  to  fecure  it,  the  pkintifF  is  clearly  cn^ 
titled  to  intercft.  3  yitt.  5  79.  Nov.  1 747.  Newman  v.  j/uling. 
It  is  not  a  1^1*  The  advantage  a  purchafcr  receives  from  the  wearing  out 
general  rule,  of  livcs  IS  not  a  rcafon  for  his  paying  intered  for  the  purchafe- 
chafe*  of^"  "^oncy ;  but  where  lives  <'rop  after  a  purchafer  is  reported  the 
cOates  under  beft  purchafcr,  he  has  been  dirt£ted  to  make  a  compenfation  in 
» private       refpcft  of  the  eftatc  being  bettered.     3-^/^.636.    Jpril  in4^» 

'^r:::::.  Blount  s.Bkunu       ■ 

for  a  faie,  fliall  pay  intereft}  from  the  time  of  pofTeffion ;  and  the  cou't,  in  awarding  intereft,  never 
reg»rd9  the  execution  of  arcicles  for  a  purchafe,  but  che  time  of  the  exfcution  of  the  conveyancss  \  and 
even  then  the  puichafer  ffliall  pay  intereft  only  from  the  lime  the  poiTeffion  waa  dcliveted.     Ibid. 

12.  A  decree  for  the,  f ale  of  an  eftaje  in  mortgage*  The  Maf- 
ter's  report  (tated  a  certain  fum  due  to  the  mortgagee  for  princi- 
pal and  intereft  i  the  report  was  confirmed.  The  mortgage  was 
at  five  per  cent.  \  but  as  there  was  another  mortgage  and  creditor^ 
beCdes,  from  the  time  of  the  report  confirmed^  it  was  to  carry 
4/.  per  cent,  intercft  only  )  but  this  feetns  to  have  been  done  by  confent^ 
3  ^/)6.  722.     iV^.  1750.     Harris  y.  Harris. 

13.  Where  a  contraiJl  is  made  in  England  for  a  mortgage  of  a 
plantation  in  the  WeJ}  Indies^  no  more  than  Jegal  mtereft  (hall  be 
paid  on  fuch  mortgage.  3  Atk.  727.  March  ITSO.  Stapltton  y. 
Conway,     i  ye/.  427.  S-  C. 

14.  Where  there  is  a  debt  by  covenant  in  marriage  articles,  and 
'              no  mention  of  intercft,  the  court  will  not  reduce  it  lower  thaQ 

5/.  per  cent,      l  Vef,  99.     ^une  1 748.     Swynfen  v.  Srawen. 

15.  1600/.  being  the  balance  of  debts  due  to  the  partnerfliip 
at  the  time  of  the  bankruptcy  received  by  Stephens^  or  Rowles  his 
executor,  the  executor  was  hdd  anfwerable  for  the  intereft  in  the 
fame  manner  as  on  the  other  fums,  which  were  part  of  the  pan* 
nerfhip  ftock ;  for  the  debts  are  part  of  the  ftock ;  and  therefore 
there  is  as  much  reafon,  that  when  the  money  was  got  in,  he 
iliould  be  charged  with  the  like  value  as  in  the  ftock  in  trade* 
I  Vef.  375.     Feb.  1749-50.     Ryallw.  RowUs. 

\6.  Sufannah  Brcwnj  by  deed-poll,  depofited  in  the  hands  of 
the  defendant  400/.,  which  was  to  be  for  the  ufe  of  the  plain- 
^iflF,  her  grandfon,  if  he  (hould  not  be  fufficiently  provided  fof 
during  his  minority  by  his  truftces,  in  fuch  manner  as  the  de« 
-   ,  fendant  p]eaf<;d*,  with  a  claufe  that  the  defendant,  his  executors 

or  adminiftrators,  ftiould  not  be  chargeable  with  inteVeft.  The 
plaintiff,  now  of  age,  by  his  bill  prayed  that  the  defendant  might 
account  for  the.inttreft  of  the  400/.:  it  appeared  that  200/*i 
part  of  the  400/.,  was  the  plaintiff's  own  monry,  which  had  been 
recovered  in  a  .caufe  whtrrtin  the  defendant  had  aCled  as  folicitor 
for  Sufannah  BrcwNt  and  in  the  decree  there  was  a  particular  di- 
refiion  for  placing  out  the  edate,  part  of  which  this  was,  at  in^ 
tercft  for  the  benefit  of  the  infant,  the  plaintiff.^  And  the  court 
ordered  the  defendant  to  pay  intereft  upon  that  part  of  the  mo- 
ney,  which  he  muft  have  knov^n  to  be  truft-money,  viz.  the  fum 
of  200/.  recovered  as  aforefaid.  i  Vef.  407.  iMarch  1749-50. 
Brown  y.  J' ring. 

17.  Intereft 
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17*  Iiitereft  was  allowed  on  the  accamulated  fum  reported  due, 
being  a  debt  under  a  will ;  but,  it  would  have  been  directed  on 
the  principal  fum  only,  had  it  reded  on  the  report  alone.  And 
it  was  f<iid  by  Lord  Hardwicie  Chan.,  that  inter  eft  by  the  courfe 
of  the  court  was  difcretionary,  and  computed  at  5/.  per  cent,  irom 
the  itth  of  Ann,  on  the  fum  turned  into  principal  by  the  courf::  of 
the  court ;  but  fix  per  cenu  on  the  principal  fum  due  by  covenant. 
I  Vef  496.     '^.une  30,  1750.  .  AJIU^  v.  Powis. 

18*'  Intereft,  if  generally  decreed,  is  to  be  conftrued  legal ;  but 
ftill  by  the  nature  of  the  fund :  and  if  out  of  land,  or  money  con- 
fidered  as  land,  is  reduced  to -^l. per  cent.  2  Vef.  239.  *  1750-). 
Denton  V.  Shellard, 

19.  Intereft  decreed  on  banker's  notes,  on  circumftances, 
though  there  was  no  evidence  of  an  agreement  for  it ;  but,  it  only 
appearing  that  two  daughters  having  money  advanced  them  by 
their  mother,  came  to  the  banker's  fli  >p  and  demanded  the  mo- 
ney, that  notes  were  given  them  for  the  fame,  and  intereft  for 
fome  time  paid  at  4/.  per  cent.  viz.  for  four  years.  2  Vef,  265. 
^r/730,  1751.     Jacomb  y.  Harnvood. 

lo.  A.  truft-term  created  by  deed  for  payment  of  debts  and  le- 
gacies ;  fimple  contra£l  debts  do  not  carry  intereft  :  fo  if  by  wilt^ 
but  othcrwife  if  by  deed,  in  the  nature  of  a  fpecialty.  2  t^ef.  363. 
Jnly  l*]$l4     Barwell  y 4  Parker, 

21.  A  fcrivener  or  attorney  is  bound  to  place  out  money  re- 
ceived for  that  purpofe,  for  which  he  give's  a  note,  and  is  not  dif- 
charged  from  intereft,  unlefs  the  client  or  employer  accepts  the 
fecurity  upon  which  the  money  is  placed,  and  accepts  the'  Intereft 
thereon  ;  but  iL  the  fcrivener  or  attorney  does  not  phce  out  the 
fncrey,  or  if  he  does,  and  does  not  deliver  over  the  fecurity  and 
declare  the  truft  for  his  client,  he  is  anfwerable  for  it  himfelf,  and  , 
for  the  intereft  too.     Ibid. 

22.  Intereft  is  not  commonly  referved  under  general  direflions, 
Qnlefs  after  a  trial  at  law.  2  Vef.  47c.  July  1752.  Champ  v. 
Mood* 

23.  Intereft  computed  on  cofts.  2  Vef  471.  July  1752. 
Bickbam  v.  Croft. 

24.  Lcilbr  covenants  for  quiet  enjoyment,  and  devifes  his  real 
eftates  in  truft  to  pay  debts >  the  Icfl'ce  is  evided,  and  recovets 
againft  the  executors  of  the  LiTor,  and  afligns  the  judgment ; 
this  is  «  debt  by  fpecialty,  and  the  aflTignees  of  the  judgment  are 
entitled  to  intereft.  But  on  a  charge  by  will  for  payment  of  debts, 
fimple  contra^  debts  do  not  carry  intereft.  2  Vef  587.  OH. 
1 75  i .     Earl  ^fBath  v.  Earl  of  Bradford. 

25.  In  this  cafe,  it  was  faid  by  Lord  Hardfvicke  Chan,  that  the 
rule  of  the  court  for  allowing  intereft  for  arrears  of  a  jointure  is 
not  general ;  but  the  court  will  expe£fc  a  fpecial  cafe  to  be  mide 
(or  it^  as  the  being  obliged  to  borrow  money  at  intereft.  2  Vef 
662.     J^uly  1755.  '  Anon. 

26  Intereft  «n  0  mortgage  i^  not  ftopped,  but  on  a  proper 
and  ftri£t  tender,  and  notice,  and  not  upon  propofals  to  deduA 

9  upon 
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tipOn  an  open  account  on  the  other  (ide:     GarfiHrtb  r.  Bradtej^ 
2  Vef.  678.     Otl.  1755.     2  r^/:  372.  S.  P; 

'  27.  Intereft  was  orilered  on  further  Hire£lions^  though  it  was  not 
referved  by  the  decree.   Amb,  584.  0^.  1 738;  Goddyere  v.  Lake. 

28.  Money  raiftd  by  deed  upon  land,  and  Invefted  in  the  riaitie 
of  a  trudee,  to  pay  debts,  the  refidtie  to  the  tife  of  the  truftee ; 
the  fimple  contract  debts  are  not  changed  in  their  nature,  artd 
(hall  not  bear  intrreft :  but  if  the  creditors  had  filed  bills,  and  ob- 
tained feparate  reports^  from  that  time  their  debts  woUld  have 
carried  intereft;  I  Bro.  Ch:  Rep,  41.  Eaji^  1779*  Shirley  t. 
Earl  Ferrers. 

29.  In  a  long  unfettled  partherthip  account,  rendered  intricate 
by  the  negleA  of  a  party,  he  (hall  have  no  intereft  on  the  balance, 
when  fettled.  1  Bro.  Ch.  Rep.  239.  1783.  and  2  Bro.  Ch.  Rep.  2. 
.8.  C     Boddant  v,  Riley. 

30:  Where  an  executor  or  adminiftrator  keeps  teRator's  or 
inteftate^s  money  in  his  hands  a  long  time  unen^ployed,  or 
snaked  intereft  of  it,  he  (hall  anfwer  it;  i  Br6.  Ch.  Rep.  359. 
1784.     Ne%vton  V.  Bennett. 

31.  A  receiver  of  a  public  trUd,  having  a  falary,  making  in« 
tercfl  cf  balances  in  his  Irands,  is  accountable  to  the  ttuilees  for 
intereft  made  ultra  his  fa]ary.  3  Bro.  Ch.  Rep.  41;  Dec.  1789. 
Earl  of  Lonjdnle  \ .  Church. 

32.  An  a);ent  of  an  adminiftrator  keeping  money  of  the  intef- 
tatc's  in  his  hands,  which  he  had  propofed  to  his  principal  to  lay 
cut  in  the  funds,  ordered  to  pay  intereft.  3  Biro.  Ch.  Rep.  107* 
jf^h  '79®*     Browne  v.  Southern. 

33«  'rhere  being  a  furplus  of  a  bankrupt's  eftate,  intereft  was 
allowed  to  creditors,  where,  by  the  courfe  of  trading,  and  fettled 
accounts^  intereft  was  allowed  after  a  certain  credit;  3  Bro.  Ch. 
Rep.  436.  Hil.  1 792.  Ex  parte  Champion.  See  alfo  i  VeJ.jun. 
170.   £x  parte  Goring. 

34*  Afiignees  of  a  bankrupt  kept  the  fund  eig]it  years  without 
dividing;  one  admitted  that  he  bad  lent  the  bare  received  by  hioi 
at  5/.  per  cent. ;  the  other,  that  he  had  lent  the  fliare  which  he 
had  received  to  a  partnerftiip,  in  which  he  was  engaged,  with  his 
own  money,  without  any  diftin£^  charge  of  intereft :  he  was  de- 
creed to  pay  fuch  intereft  as  he  had  made,  and  where  he  had 
made  none,  4  per  cent.  3  Bro.  Ch.  Rep.  457.  Hil.  1792.  ifoif- 
ley  V.  Garret,  i  Fe/.jun,  236.  S.  C.  Treves  v.  Town^end,  I  Brom 
384.  S.P, 

35.  The  court  refufed  to  give  intereft  on  the  arrears  of  an  an* 
nuity  fecured  by  bond  in  bar  of  dower*  3  Bro.  Ch,  Rep.  495* 
March  1 792.    Tew  v.  the  Earl  of  Winterton. 

36.  In  this  cafe  it  was  faid  by  Lord  Loughborough  Chan.j  that 
at  law  intereft  was  given  for  every  debt  detained}  either  by  €on« 
traA  or  in  damages,  and  decreed  intereft  upon  a  Gmple  contraft 
debt.  I  Vef.jun.  63.  Dec.  1789.  Craven  v.  TichelL  Sed  vide 
I  Atk.  1 9  E .  Ex  parte  -Marlar  §  and  2  Vef  589*  E^rl  of  Bath  v« 
Earl  of  Brqdford* 

37,  Intered 


37.  Intcrefl  di  4/.  per  cent,  againd  aJIignees  of  a  bankrupt  fof 
Hot  making  a  dividend,  when  they  ought  to  have  done,  decreed  ; 
arid  it  was  faid  that  5/.  per  cent,  would  be  ordered,  if  the  aflignees 
had  made  more  by  it.  1  Vef.  jun.  89.  Feb^  i790-  Ex  parte 
Hilliard. 

38.  A  brother  of  a  lanatic,  who  was  committee  of  the  cftatc, 
^nd  had  managed  it  nine  years  .before  the  commiflion,  duriifg 
which  time  there  were  confiderable  favings  j  was  ordered  to 
pay  intcreft,  though  alhfged  lie  made  no  ufe  of  it,  unleCs  there 
were  particular  circumftatice s  to  juftify  his  not  doing  fo.     i  V^f. 

Jun,  156.     Jnnle  1790.     Ex  parte  Chumley. 

r^9.  Intereft  was  refufed  where  it  was  not  prayed  by  the  bill. 
1  Vef.jun,  156.      1792'     Weymouth  v.  Bowyer. 

40.  "Where  intcrelt  was  not  refcrved  by  the  decree,  the  court 
thought  it  could  not  be  given  on  petition,  the  obje£b  of  which  was 
merely  to  carry  the  decree  into  execution.  But  on  further  di- 
reflions  the  court  may  give  intcrcft,  though  it  was  not  refervcd 
by  the  decree.  2  Fef.  jun.  157.  June  1793.  Skeuze  v.  Hunter, 
^  liro.  Ch.  Rep.  316.  S.  C. 

41.  In  cafe  of  a  furplus  coming  to  a  bankrupt,  crectitors  have 
a  right  to  intercft,  wherever  there  is  a  contra£l  for  it  appearing 
cither  on  the  face  of  thefecurity  or  i»j  evidence*  2  Vtf.jun.  295. 
Dec,  1 793.     Ex  parte  Mills. 

42-  The  reafon  of  the  rule  in  Chancery  to  give  intcreft  at  4/. 
per  cent,  only,  is,  that  money  is  (rcnerally  to  be  had  at  that  rate ; 
but  the  rule  is  not  invariable.  2  Vef.jun.  511.  Dec.  1 794.  Leivit 
r.  Freke. 

43.  Upon  a  bill  by  executors  to  have  the  aflcts  adminidered, 
no  intereft  is  to  be  allowed  upon  a  judgment  on  afTets  quando  ac' 
ciderint.     ^Vef.jun.^lS.     '4ug.  i']<)C,     Defchamps  \.  Vanneck^ 

44.  Intereft  allowed  upon  a  written  agreement  to  pay  by  in- 
ftalments.     3  Vef,jun,  133*     May  I7g6.     Parker  v.  Hutchinfon. 

4j;  In  this  cafe  it  wa«  faid  by  Sir  Richard  P.  Arien,  Mafter  of 
the  Rolls,  that  intereft  was  given  at  law  upoh,  a  written  under- 
taking to  pay,  or  on  notes  payable  on  a  day  certain;  not  upon 
notes  payable  on  a  day  uncertain,  fhop  debts,  (sTr.     Ibid. 

46.  Where  a  fund  was  to  be  laid  out  in  land  and  fettled,  and 
the  truftee  kept  it  at  his  banker's  unprodu&ive^  he  was  directed  to 
pay  intereft  after  the  rate  of  4/.  per  ant.  4  Vef.  jun.  101.  July 
1 798.     Toung  V.  Cembf. 

47.  Where  a  mortgage  upon  a  bankrupt's  eftate  was  deficient,, 
and  the  mortgagee  proved  the  remainder  of  his  debt  under  the 
commiffion,  he  was  not  allowed  to  charge  intereft  beyond  the  date 
of  the  commiflion.    ^Vef.jun.  16  j.    Aug,  1798.  Em  parte  Badgdr. 

48.  Intereft  was  given  at  4/.  10/.  percent.  4  Vef,jun.  631. 
May  1 799.     Cox  V.  Chamberlaim     Sec  2  Vef.jun.  «|  1 1 ,  4 « 2. 

49.  Separate  creditors  having  received  20x.  in  the  pound,  are 
not  entitled  to  intereft  out  of  the  furplus  of  the  feparate  eftate, 
trntil  the  joint -creditors  have  been  paid  20/.  in  the  pound.    4  Vef. 

ju9u6l'].     y«/ir  1799.     Ex  parte  Clarke. 

50.  A  cuf« 
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50.  A  cuftom  in  Liverpool  for  the  banker  to  ftrike  a  balance 
^vcry  ()uarter|  and  feud  the  account  to  the  merchant,  and  then 
to  make  that  balance  a  principal  to  carry  intereft  to  the  next 
quarter,  is  nbt  ufury.  2  Art^K  495.  Nov.  35  G«  3.  Ca/ht  v« 
JFa/hr. 

51.  Money  difburfrd  by  the  mortga^jce  (hall  carry  the  fame  in- 
tereft as  the  original  fum,  z  Anjir.  551.  Eajl*  35  Geo*  3.  Wool'' 
lej  V.  Drag. 

52.  A  jud$;ment  debt  carries  intereft.  2  Anjlr.  558.  16 May, 
35  G.  3.     Tbofhas  V,  Edwards,     3  An  fir.  804.  S.  C. 

53.  A  purchafer  of  a  future  intereft  after  a  term,  Oiall  not  pay 
intereft,  or  an  iiicreafed  price  for  a  part  of  the  term  elapfing  be- 
fore the  purchafc  is  completed,  unlefs  the  delay  be  by  bis  fault. 
3  Anjir,  8774     HiU  27  G;  3.     Gtoivfock  v.  Smith. 

<4Via  4i;q.  ^J))  Jq  Cafcs  whcfc  Intcreft  (hall  be  allowed,  from 

what  Time  the  Allowance  fhall  be. 

i.  INTEREST  not  allowed  on  fimple  contra£k  debts,,  but  from 

^  the  time  of  the  Mafter's  report  confirmed ;  but  there  is  no 

freneral  rule  that  on  a  tru«l  to  pay  debts  fimple  contract  debts 

ihall  carry  intereft.     2  Atk,  iii.    Jan*  1740.    Lloyd  v.  Williams. 

2.  Where  the  land  does  not  yield  annual  profits,  all  debts  will 
tkot  carry  intereft  out  of  a  truft  for  payment  of  dcrbts.     Ibid, 

3.  Lord  Hardwiiki  Chan,  faid,  in  this  cafe,  that  an  admini* 
ftrator  was  not  in  all  cafes  chargeable  with  intereft  on  account  of 
the  perfonal  eftate  in  his  hands.  2  Atk.  151.  March  1 740.  Wil" 
kins  et  Ux.  v.  Hunt. 

4.'  The  court  gave  intereft  from  the  time  the  Mafter's  report 
was  confirmed,  which  was  28  years,  on  the  arrears  of  an  an* 
nuity,  in  favour  of  the  reprcfentative  of  an  annuitant.  2  Att, 
212.  July  1 74 1  •  Drapers'  Company  v.  Davis.  And  Lord  Bard- 
%incki  Chzn,  (aid,  that  intereft  was  often  decreed  from  the  time 
the  debt  was  liquidated,  though  the  debt  in  its  own  nature  did 
not  carry  intereft.     Hid. 

5.  Intereft  from  the  time  the  ptincipal  became  a  duty  decreed, 
at  4  per  cent.  2  Vef.  487.  Jdy  1752.  Earl  of  Pomfret  v.  Ij»rd 
Wind/or. 

6.  Intereft  ordered  to  be  computed,  and  paid  on  fums  reported 
due,  from  the  date  of  the  report.  4  Bro.  Ci.  Rep.  157.  Dec, 
1792.     Creuze  v.  Lowtb.    Vide  2  Vef,jun.  157.  S.  P.  Bunb.  j66. 

7.  Intereft  not  given  from  the  confirmation  of  the  report  upon 
'     demands  liquidated  by  it,  but  not  bearing  intereft  in  their  nature^ 

as  legacies  and  arrears  of  annuities,  though  both  legacies  and  an- 
nuities were  charged  upon  land,  and  the  annuities  were  not  paid 
out  of  the  Tents  and  profits,  becaufe  poiTelBon  was  taken  by  mort« 
gagees,  and  though  one  of  the  annuities  was  the  provifion  for  a 
widow.  2  Fefjun.  f.57.  Jym  1793.  ^^^tzc  v.  Hunter.  4  Bro. 
CJ6.jRi^.3i6.S.C. 

8.1ft 
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9.  In  the  cafe  of  a  mortj^qge  the  whole  fum  liquidated  by  the 
Report  ca^^^cs  intereft.     lirict.  #  ^9, 

9.  Intrreft  ifr  computed  by  the  Matter's  report  upon  fach  debts 
only  as  carry  interfft  according  to  thf  rat**  they  carry,  and  upon 
further  dircfti  >ns  fubfcqucnt  interefl  h  dire<3:ed  only  on  thofe 
lipon  which  the  reporc  has  alre;*dy  computed  interefl :  but  no  in- 
tcrcft  is  computed  on  fimpl?  conlraft  debts  by  the  report  or  by 
order  afterwards.     2  Fef.ju'n.  165   S.  C. 

10.  The  court  may  jjivc  interett  on  further  dire£lions :  and 
where  a  truilee  had  difobeycd  an  oriler  to  p^y  money  into  court, 
he  was  charged  with  interclt  on  the  fum  from  the  date  of  the 
order.  But  a  flight  difFercnce  between  the  lums  admitted,  and 
thofc  reported  to  be  in  his  hanth  not  fuiKcicnt  to  impute  to  him 
wilful  mifconilu^t,  or  to  ground  a  direction  for  an  inq;iiry  what 
inier'^ft  he  m-^e  of  the  money,  or  to  fubjcfl  him  to  cofts.     2  F^f. 

jun.  37.     Dec*  1792.     Saumei  v.  Rich  man, 

11.  Bond  and  judgmtnt  affigned,  intcrcft  muft  be  calculated 
eo  the  date  of  the  report,  fo  as  not  to  exceed  the  penalty.     3  f^ef^ 

jun.  556.     Nov,  1797.     Sharpe  s.  Earl  of  Scarborough. 

(E)  Upon  Interejl^  and  in  what  Cafes  it  (hall  exceed  M^»n.46'>. 

the  Penalty. 

I.  TT7HERE  a  creditor  by  judgment  extends  lands  by  elegit^  he 
^^  holds  quoufque  dehhum  fatiiJaElum  fuerit^  and  at  law  the 
debtor  cannot  on  a  writ  ad  computandutn  inlilt  on  the  creditors  do- 
ing  more  than  account  for  the  extended  value  ;  but  if  the  debtor 
comrs  here  for  relief^  the  court  will  give  it  him,  by  obliging  the 
creditor  to  account  for  the  whole  he  h<is  received  ;  but  as  he  who 
comes  for  equity  muft  Ao  equity,  will  direfl  the  debtor  to  pay 
intereft  to  the  creditor,  though  it  (hould  exceed  the  pjrincipal.  A 
creditor  is  aot  confined  to  the  extent  of  the  penalty  upon  a  judg- 
ment, but  may  carry  the  computation  of  intereft  beyond  it«  '^Atk. 
517.     March  1747.     Godfreys,  Wat/on, 

2.  Compound  intereft  at  4/.  per  cent,  allowed  the  tenant  for 
life,  for  the  remviinder-man's  proportion   of   fines  paid  for  the 
renewal   of    a    beneficial   leafe.     I  Bro*  Ch.  Rep,  440.     1785-    ' 
Nightiftgaie  v.  Lanvfin, 

3.  Subfequcut  intereft  on  a  mortgage  calculated  on  the  prlncim 
pal  and  interejl  reported  due;  on  bonds  and  legacies,  on  the  prin- 
cipal only.      I  Bra*  Cb,  Rep,  r^T^x,  May  1784.    Perkins  v.  Bayntotu 

4*  Intereft  upot)  interelt  refufed  upon  the  practice  of  the  court, 
thoujih  the  Chancellor  faid  he  faw  no  reafon  why,  if  a  man  does 
not  pay  intereft^'  when  he  ought,  he  (hould  not  pay  intereft  for 
tiiat  alf  »•      I  Vtf,  jmw^^^     March  1790.     Waring  v.  Cunliffe, 

5.  Arbitrators  may  allow  compound  intereft  due  by  contrad, 
either  exprefs  or  implied,  from  the  nature  of  the  tranfadions ;  and 
whether  it  be  due  or  not,  is  a  coocluHon  of  fa£i,  in  which  their 
judgment  is  final  \  but  the  court  defired  to  be  uuderftood  not  to 

Y0L.V.  -  K  by      . 
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lay  down  any  rule  in  regard  to  intereft  on  mortgages*     2  Vef.juti^ 
15.     Nov.  1792.     Morgans.  Mather. 

6.  Intereft  computed  on  bonds  only  up  to  the  penalty.     2  Vef. 
jun.  157.     June  1793.     Creuze  v.  Hunter.     4  Bro.  Cb.  Rep.  316.. 

is.  C.*— See  Bunh.  23.  Elliott  v.  Davis^  contra. 

7.  A  morigagee  had  alfo  a  bond,  on  which  the  totereft  due 
exceeded  the  penalty.  The  mortgagor  conveyed  the  equity  of.re- 
demption  in  trud  for  his  credicorsy  paying  this  bond  firft.  No- 
thingr  beyond  the  penalty  can  be  claimed*  2  Anjlr.  525.  24  Feb. 
35  G.  3.     Lloyd  V.  Hatcheit. 

8.  Devife  tor  payment  of  debts  revives  fimple  contraA  debtSi 
even  of  70  years  (landing,  with  full  intereft ;  but  bond  creditors 
can  claim  nothing  beyond  the  penalty.  2  Anftr.  527.  Ketilby 
V.  Ketihyf  cited* 

i»yin.46o.  ^p^  jJq^  mucb^  where  the  Debt  was  contrafled  in  a 

foreign  Country. 

I.  XTTHERE  the  debt  was  contraQed  in  J^ngland^  but  the  bond 
^^    taken  for  it  in  Ireland^  to  be  paid  at  a  certain  time,  and 
at  7/.  per  cent.^  it  Oiall  carry  Ir't/b  intereft.     2  Atk*  382-     Jul^ 
1742.     Connor  ^.  Earl  of  BellamonU 

2.  Where  a  contrail  was  made  in  England  for  a  mortgage  of 
a  plantation  in  the  IVrfl  Indies^  no  more  than  legal  intereft  (ball 
be  paid.  And  if  in  fuch  cafe  there  is  a  covenant  in  the  mortgage 
deed  for  payment  of  %L per  cent,  intereft,  it  would  be  within  the; 
flat,  of  uiury,  notwithftanding  this  is  the  rate  of  intereft  where 
the  land  lies.  3  Aik.  7;^  7.  Aiay  1750. — Staplfton  v.  Conway^ 
1  Vef.  427.     S.  C. 
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l^^il^JL-       (A)  What  they  are ;  and  exhibited  by  whom. 

1,   A  N  adverfe  party  may  crofs-examine  a  witnefs  to  the  fame 
-^  point  for  which  he  is  produced,  but  not  to  any  new  mat-^ 
ter.     2  Aik.  44.     July  1 740.     Dean  and  Chapter  of  Elys.  Sir 
Simeon  Stewntt. 

2.  A  commi(rion  was  prayed  for  examining  witnefles  in  the 
TVeft  Indies^  where  the  fafts  arofe,  and  to  ft  ay  the  defendant's 
proceeding  at  law  on  a  policy.  Commiflion  and  injun£lioa 
granted,  the  voyage  being  at  and  from  Carthagena  to  Porto  Bello^ 
Xhe.  fads  muft  necefTariiy  have  arifcn  in  the  W^  ladiff*  2  Atk^ 
g  5  9,      7«/y  1742.     Chitty  v.  Seltvif^. 
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3.  Though  at  law  you  can  examine  only  to  general  credit,  yet 
it  is  otherwife  in  eqiiity ;  for  as  the  witnefs  there  cannot  he  pre- 
pared to  defend  every  particular  action  of  his  liftf,  not  knowing 
to  what  they  may  intend  to  examine  him ;  yet  on  an  examination 
here  he  may  be  able  to  anfwer  any  particular  charge,  as  he  has 
time  enough  to  recollect.  3  j^tk,  522.  Jv/;i'  1747.  Gill  v. 
Watjon. 

^erff  whether  there  be  any  fuch  dlftlnAion   bet4«rf^n  the  cxaminationii  here  and  at 
law,  with  regard  to  es.imifiacionB  to  the  ctedrt  of  witneires. 

4.  PiaintiBF  may  ftrvc  any  two  of  defendant's  commiffioncrs 
with  notice  of  the  execution  of  the  commifiion,  and  is  not  lied 
down  to  fuch  only  as  the  defendant  fliould  choofe.  3^/^.  633. 
April  ni\'].     Anov* 

5.  The  cou'-t  will  not  allow  articles  to  be  exhibited  againfl:  the 
competency  of  a  witnefs  after  publication,  beca^fe  this  might  have 
been  obje£led  to  and  inquired  into  upon  the  examination.  3  Ath> 
643.  ,  y^pril  I'j^B,      Callaghan  w.  Rochfort. 

6.  But  the  court  allows  fuch  articles  to  the  credit  of  a  witnefs 
eifter  publication,  becaufe  the  matters  examined  into  in  fuch  cafes 
were  not  material  to  the  merits  of  the  caufe ;  though  not  when 
the  commiifion  is  to  go  to  foreign  parts,  on  aceount  of  the*  delay, 
unlefs  no  perfon  in  England  can  fwcrar  to  the  credit.     Ibid. 

7.  Depofitions  de  bene  ejfe^  publifhed  where  there  can  be  no  exa- 
mination in  chief,  as  where  the  council  in  Sivdden  refufed  to  let 
the  commiffion  for  the  examination  in  chief  be  executed  there. 
2  Vef.  325.  Julj  1751-  Gafon  v.  lVordfw'jrth.^^%  Vef,  3 3 5. 
S.  C. ;  and  Amb.  1 08.  S.  C. 

8.  Depofitions  (/^  bene  ejfe  where  the  wltneflVs  are  deid,  and  no 
opportunity  to  ei^amine  in  chief,  though  after  great  length  of 
time,  -pubiifhed ;  but  without  prejudice  to  exception  at  the  hear- 
ing.    2  Vtf'^9T*     July  1754-     Anon. 

9.  PUintiff',  on  his  examination  on  intcrrof^Ttories,  charged 
and  difcharged  himfelf  in  the  fame  fentence,  fuilicicnt;  but  had 
they  beVn  in  ditTerdnt  fentcnces,  he  mu(t  have  proved  the  difcharge. 
Amb.  ^^g.     Oci.  1748.*     Kirkpatrickw.  Love. 

ID.  Intcrrogatori-s  are  exhibited  of  courfe  to  falfify  an  exami- 
nation ^r^  interne fuo.  2  Bfo.Ch.  Ca.  15.  Mich.  1785.  Rcw^ 
ley  V.  Ridley. 

1 1.  Where  a  perfon  js  the  only  witnefs  to  a  material  fa£l,  he 
may  be  examined  de  bene  eJfe.  2  Bro,  Ch^  Ca.  6i\.  July  1789. 
Hankin  v.  Rliddleditch. — See  alfo  Lord  Cholmcndcly  v.  Earl  of  Ox ^ 
fcrdy  4  Bro.  Cb.  Cn,  157.      Dec.  1792.  S.  P- 

12-  The  examination  of  witnefles,  who  arc  foreigners,  muft  be 
in  Efiglifif  and  the  interrogatories  and  their  anfwers  tranflatcd  by 
fworn  interpreters.  4  Bro^  Ch.  Ca.  90.  July  1792.  Lord  Bel- 
rf^re  v.  Anderfon, 

13.  A  married  woman,  being  in  America^  being  entitled  to  a  le- 
gacy, a  commiflion  for  her  examination  would  hnve  been  direfted, 
but  as  Ihc  bad  been  examined  under  a  commiflion  ifltitd  by  the 

K  2  Ameritan 
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American  Government,  it  was  confutcrcd  fufficient.  3  Vtf^jutifl 
371.     Feb.  \^gi,     Campbell  \»  French* 

14.  Motion  on  behalF  of  one  of  the  creditors  who  had  proved 
(before  the  deputy  remembrancer)  his  demand  upon  the  cftate  in 

^  the  caufe,  for  leave  to  exhibit  interrogatories  to  the  plaintiff*)  to 

difcover  the  demands  due  from  him  to  the  eftate,  refufed,  becaufe 
each  creditor  might  claim  the  fame  privilege.  Atiftr.  361.  9  Dec* 
1793,     Bcwtn  V.  Webh. 

15.  In  a  fuit  to  obtain  teftimony  for  defence  of  a  fuit  at  law, 
the  court  will  not  grant  a  cbmmiiTion  to  examine  witnefies  abroad, 
unlefs  on  good  grounds  (liewn,  although  no  injundion  be  move4 
for.     Anjir.  iJSo.    HiL  37  Geo.  3  .  Shtddeti  v.  Baring. 

(D)  Examined   on  new  Interrogatories*     In  wha( 

C4fe8, 

!•  \J  OTICE  miift  be  given  of  a  motion  to  add  new  iiiterroga-» 

^       torirs  for  the  examination  of  a  defendant,  on  the  e^'a«  * 
mioAtions  before  put  in  being  reported  infufrit^ient ;  and  an  order 
for  that  purpi'fc  obtained  upon  a  motion  of  courfe  will  be  diC* 
charged.     3^^^^^.  511.     May  ly/^T,*   Anon. 

2.  After  the  depofitions  under' a  former  comnfiiiCon  had  been 
feeii,  the  court  would  not  fufTer  additional  interrogatories  to  be 
exhibited  under  a  new  commiflion,  but  confined  the  defendant  to 
proving  exhibits,  and  crofs-examining  a  perfon  already  examine^ 
for  the  plaintiffs ;  but  not  to  examine  any  new  witnefles.  3  Aik^ 
J93       Dec,  X747.     Bartijly  V,  P^welL 

3.  On  contradiQory  affi«hvits  of  the  fame  perfon,  a  pcrfonal 
examinatit)n  is  required.     "xVef,  26.    0^.1760.    Ex  parte  Lord^ 

4.  Interrogatories  and  depofitions  beinp  fuppreflcd,  leave  was 
given  to  exhibit  new  interrogatories  for  the  examination  of  the 
fame  witntfles.  Amb»  585.  Maf;ch  1 739.  Lprd  Arundel  v. 
fitt. 

5.  WltneiHs  re-examined,  where  there  was  a  miflake,  and  that 
milttke  apparent.  3  Bro,  Ch,  Ca,  370.  Mich*  1791.  Sand/ord 
V.  Paul. —  1  Kef.jun.  398.  S.  C. 

(5.  Motion  for  leave  to  examine  a  witnefs  before  the  examiner, 
after  publication,  who  had  been  fworn  before  publication  pafied, 
and  ail  the  interrogatories  then  given  in.  And  this  appeared  ttf 
have  been  the  pradict,  but  the  court  difapproved  of  it,  though, 
as  the  prefcnt  party  h^s  been  deceived  by  it,  he  was  fuffered  tcf 

.exnmine   his   witnefs.     3  ^^/r.  835-     17  J5^^- 37  G.  3,    jfenhin^ 

fgn  V.  Zir  Luca^  PepySy  Bart. 

7.  An  interrogatory,  nvhich  nvent  to  the  very  gift  of  the  caufCf  be* 
ing  fuppreiTcd  as  leading,  the  court  gave  leave  to  exhibit  a  fre(h 
interrogatory.  3  Ahjlr^  923.  29  Ma^y  32  Q.  3/  Mentill  V.  Pajni 
and  others^  "  -"     ' ' 
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(G)  Puniflimerit  for  Rtfufal  to  b^  examined  thereon.  hv^»m«4- 

T  ]PON  motion  that  Mr.  Manley  (a  witricfs)  be  committed  for  a 
.  contempt  of  court,  in  not  fubmittinp  to  be  examined  before 
the  Matter^  it  waa  decided  by  the  Chancetlor,  afTifled  by  the  Mat- 
ter of  the  RbllSi  that,  after  a  decree,  the  Mafler  may  examine 
witnctfcs  \  but  ought  not  to  do  fo  by  his  clerk  5  the  fnme  fub- 
|>oena  iflues  as  to  bring  theni  before  the  examiner;  which  is  the 
fame  as  zfuhprnna  to  anfvirer  <  but  the  Ai£^^/  exprefTes  the  purpofe ; 
lipon  an  exaoiination  in  the  country,  the  body  of  the  writ  exprcffcs^ 
that  it  is  to  teftify.  And  it  was  faid  that  the  decrees  In  the  £x* 
chequer  exprefft,  that  the  Mafler  is  armed  with  a  commifliion  to 
examine  witnefles,  and  power  to  dire£l  the  fame  to  the  country  % 
and  that  it  ^as  fo  formerly  in  Chancery*  After  a  de<?rec,  if  the 
Mafter  fees  caufe  for  a  commiflion  td  examine  wtbiefTcs  in  the 
country,  he  certifies  that  it  id  neceflary  \  and  the  dtrpofitionsi 
when  returned,  are  filed  by  the  Six  Cletk  j  but  depofitions  taken 
before  the  Mafter  are  kept  in  their  offices.  3  Vefjun,  603.  Dtc* 
^797'     i^arkinfons.  Ingram. 

Vide  Cf^mmiJJion^  Dfpo/Hiony  Examination^  Hearings  &c. 
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(B)  Ncceflary ;  in  what  Cafes  ;  ind  the  Punifhmeiit  <4V'n./64* 

of  not  mslking  It. 

t.  cXECUTORS  made  no  inventory,  but  paid  intereft  tor  a 
^  legacy  during  their  lives.  Decreed,  by  Hanhvicke  L.  C» 
that  thts  is  evidence  of  aflets ;  and,  he  faid,  nothing  is  more  tiecef- 
fary  than  to  keep  executors  to  deliver  inventories.  Corporation  of 
Clergymen*!  Sons  v»  Swain/on,  i  Fitf  7^. 

a.  When  the  executor  paid  feveral  legacies  in  full,  and  died, 
not  having  made  an  inventory,  it  was  decreed  by  Sir  %  Strange 
Mailer  of  the  Rolls,  that  his  reprefentatives  having  aucts  of  the 
laid  executor,  (hall  pay  the  reft.  Not  exhibiting  an  inventory^ 
which  every  perfon  oiight  to  do.  efpecially  in  a  deficient  eftate, 
is  an  imputation  upon  him,  and  inclines  the  court  to  bear  harder 
upon  him,  l>ecaufe  he  may  at  any  time  relieve  himfelf  by  an  in- 
tehtbrj  if  he  finds  the  cftate  deficient.  Orr  v.  Kaints^  2  Vef  lyj. 
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»^v^"  4^^'  (C)  Of  what  Things,  and  how. 

i«  A  Ftre  engine  fet  up  for  the  benefit  of  a  colliery  by  a  tenanf 
^^  for  life,  is  to  be  confidered  as  perfonnl  eilate,  and  goes  ta 
his  executor ;  for  it  is  an  acceflary  to  carrying  on  the  trade  of 
getting  and  vending  coalsi  and  is  a  m-attcr  of  a  perfonal  nature. 
JLawion  V.  Laiufon^  3  ^/i.  13.  Lord  Dudley  v.  Lord  IVard^  Amb» 
113. — BulL  L,N,  P.  34.  S.  C. 

2.  But  fait  pans  go  to  the  heir,  and  not  to  the  executor;  for 
they  are  not  accefTirics  to  carrying  on  a  trade,  but  means  of  en^^* 
joying  the  inheritance.     Lawton  v.  Salmon^  i  HJ  Blncl.  259. 

3.  With  regard  to  things  otherwife  perfonal,  which  have  been 
affixed  to  the  freehold|  the  rule  as  to  whom  they  (hall  go  obtains 
with  moil  rigour  in  favour  of  the  interitance,  and  againft  the 
right  to  dif^inncx  therefrom.    Per  Lord  ElUnboreugh  C.  J.     Elves 

3.  In  deciding,  whether  a  particular  fixed  inilrument,  machine} 
or  building,  (hall  be  confidered  as  removable  by  the  executor,  as 
between  him  and  the  heir,  the  main  ground  is,  that  where  fuch 
inftrument,  engine,  or  utenfil  (and  the  building  covering  the  fame 
falls  within  the  fame  principle)  is  an  acce(rary  to  a  matter  of  a 
perfonal  nature,  it  fiiall  itfclf  be  confidered  as  perfonalty.  Cod, 
,  Jud.  3.  53. 

i4Vm.466.  ^Dj  Confidered  how;  and  the  Effefk  thereof  when 

exhibited. 

1.  nrHE  executor  Is  admitted  both  at  law  on  plea  of  plene  ad'* 

^     tnimjiravjtf  and    in  equity  on  account  of  aflcts,  to  (hew 

that  the  niontry  for  which,  by  folcmn  inventory,  on  oath,  he  has 

charged  himfelf,  has  by  accident,   as,  perhaps,  failure  of  (ome 

great  merchant,  not  come  to  his  hands,  fo  that  the  inventory  is 

not  finally  binding.     Per  Sir  J.  Strange^  M.  R»  In  Orrv.  Kainei^ 

2  f^ef.  193.  .     .^       '. 

See  2  Fonb.       2*  The  fpiritual  court  has  no  jurifdiAion  to  falfify,  at  the  fuit 

^18.  a.        of  a  creditor,  an  inventory  exhibited  by  the  executor.     Cotch/idi 

T.  Ovitigtonj,  3  Burr.  1922.     Bewkk  v.  Ord^  ib, »« 
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i;  1N  trefpnfs  and  falfe  imprironment,  the  plaintiff  declared  that 
*  the  defendant  impriforud  him  the  lit  OSf&ber^  9  W,  3.,  and 
detained  him  in  prifon  for  four  munths,  and  after  verdi£l  for  the 
plaintiff  and  intire  damages,  judgment  w»s  arreded,  becaufe  the 
dtrclaration  being  oLMukae/mas  term  9  If^.  j.,  and  the  darfiages 
being  intire,  and  given  lor  the  imprifonment  of  foiir  months  from 
the  ift  OBober^  it  appcare'd  that  the  damages  were  given  for  ini- 
prifonment  after  the  a£tion  was  com rhc need.     Bmfsfield  v.  Let^ 

1  Ld.  Raynt,  3^9. 

1.  A  judgment  in  the  Common  Pleas  Was  revetfcd  in  the  King's 
Bench,  becaufe  the  jury  on  the  wtit  of  inquiry  had  given  damages 
for  necefTaries  provided  after  the  a6lio*i  commenrt*d,  and  to  & 
time  after  the  writ  cff  inquiry  was  executed.     Baker  v.  Bache^ 

2  Ld.  Rajm.  1382. 

3.  It  is  a  fettled  rule,  that  where  there  are  fcveral  counts,  and 
ft  verdi£l  is  entered  generally  on  all  the  counts^  and  intite  damages 
are  given,  aiid  one  count  is  bad,  it  is  fatal,  and  judgment  ihall 
be  atieded.     Grant  v.  AJlle,  2  Dougl   730. 

4.  And  it  fliall  be  arrelled  in  toto^  and  no  venire  de  novo  award- 
ed. Trevor  v.  IVall^  ^  7*.  -R.  \^\,  Hancock  v.  Hay^uard,  3  T.  R; 
43  5.  ;^rr  Bu/Ier  J.     Ho/t  v.  3choUfe!dy  6T,  R,6gi. 

y  But,  where  a  general  verdict  has  been  taken,  and  evidence 
been  given  only  on  the  good  count s^  the  court  has  permitted  the  verdidl 
to  be  amended  by  the  judge's  notes.  Eddowes  v.  Hopkinr^ 
2  DougL  376. 

6.  So,  where  it  appears  by  the  judge's  notes  that  the  jury  cal- 
culated the  damages  on  evidence  applicable  to  the  good  only^  the 
court  will  amend  the  verdift  by  entering  it  on  thofe  counts,  though 
evidence  was  given  applicable  to  the  bad  count  c^lfo.  IPliliams  v- 
Breedon^  1  Bof,  ^  PulL  329.     Spencer  v.  Goter^  i  IL  Bl.  78. 

7.  In  Webb  v.  Turner ^  the  declaration  was  of  Michae'j7i.is  term 
of  an  aflaulc  on  the  i8th  of  OBoher^  and  an  iinprifonnacnt  from 
thence  for  25  weeks,  and  lifter  a  ver.lidl  for  the  plaintiff,  it  was 
tndved  III  arreft  of  judgment  that  the  action  wnS  brought  too  foon, 
and  it. appeared  damagf*s  had  been  given  for  an  imprifonment 
long  after  the  adlion  was  depending;  and  2  Salk,  f:62.  iSaund* 
169.  Cro.  Jac.  6ii*  l  Vent*  X03.  Hob.  189.  Carih.  386.  were 
cited  in  fupport  of  the  obj'*£lion.  But  for  the  plaintitV  it  was 
argued  that  the  coniinuando  in  this  cafe  was  laid  under  a  fcilicety 
and  therefore,  according  to  Alt*  22.  and  Hob.  171.  2^4.,  it  will 
not  vitiate  virhat  is  properly  laid  in  tiinr  ,  and  chat  ti:is  ditf<frs 
from  all  the  cafes  where  the  time  is  affirmativelj  laid*   i\nd  of  this 
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opinion  was  Ac  court,  and  the  plaintiff  had  judgmfflt.  Jf^eii  v* 
Turner^  2  Stra,  1095,  ^fid,  250.  S.  C. —  See  alfo  3  Liv*  24^' 
Carth.  261.  4  Mod.  152.  Thefc  cafcs  fccm  to  t(labli(h  this  prin- 
ciple, that  where  it  is  pofitivtly  and  exprefsly  averred  in  the  de<« 
claration  that  the  plaintiff  has  fuftatned  damages  fronrt  a  caufo 
fuhfcquent  to  tlie  comni(ncement  of  the  a£lion,  or  previous  to 
the  plaintiff's  having  any  right  of  aflion,  and  the  jury  give  intire 
damages,  judgment  will  be  arrciled;  but  where  the  caufe  of  ac* 
tion  is  properly  laid,  and  the  other  matter  either  comes  undtr  a 
fcUhet  or  is  void,  infcnfible  or  impoffible,  and  therefore  it  cannot 
be  intended  th;it  the  jury  ever  had  it  under  their  confideration,  xhc 
plaintiff  will  be  entitled  to  his  judj»ment.  Vide  Hambleton  v. 
TVere,  2  Saund.  J71.  e.  (note  i.)>  Wili'tams*^  edit. 

8.  A  dillindUon  has  been  taken,  that  where  anewa£tion  may 
be  brou^lit,  and  f^tisfic^ion  obtained,  for  any  duty  or  demand 
which  hath  arifen  fince  the  commencement  of  the  depending  fuir, 
that  duty  or  demand  (h^ll  not  be  included  in  the  judgment  in  the 
former  a6lion ;  as  in  covenant  for  non-payment  of  rent,  or  of  an 
annuity  payable  ar  different  times,  the  plaintiff  may  bring  a  new 
a£lion  toties  quoties^  as  often  as  the  refpefiive  fums  become  due 
and  payable.  So  in  trefpafs,  and  in  tort,  new  aftions  may  be 
brought  as  often  as  new  wrongs  and  injuries  are  repeated  ;  and 
therefore  (hall  be  affigned  only  up  to  the  time  of  the  wrong  com- 
plained of.  '  Out  where  a  man  brings  an  a£lion  of  njfumyit  fot 
principal  and  iutereff,  upon  a  contra£l  obliging  the  defendant  to 
pay  fuch  principal  money,  wit/j  ittierejl  from  fuch  a  time,  he  com- 
plains of  the  non-payment  of  both,  the  intercil  is  an  acceffory  to 
the  principal,  aud  he  cannot  bring  a  new  adion  for  any  interefk 
grown  due  between  the  commencement  of  hio  a^ion  and  the 
judgment  in  it,  and  therefore  both  (hall  be  included  in  the  judg« 
meut.     Robinfoti  v.  B/and,  2  Burr,  1037. 
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i4vtH.47a  (A)  On  the  EfFe£t  of  a  Difpofrtion  to  two,  and  the 
Survivor  of  them,  and  the  Heirs  of  fuch  Survivor. 

See  Suppl.  tit«  Ahyatice,  antt. 


3[oint>Cenant(il  an$  Cenantj9  in  atommoft*         i jjr 

(B)  Of  what  Eftates,  Things,  or  Aftions  there  may  i^via.  aju 

be  a  Survivor. 

I.  U'XEGUTORS  taking  a  refidue  as  executors  are  joint-tenants^ 
^ '  and  therefore  if  one  die  before  feyerance  his  (hare  farrives. 
^Bro.  CL  Rep.  220.     July  1787.     Frenvtn  v.  Relfe. 

1.  Mr.  Hargrove^  in  note  2.  Co*  Liti*  113.  n.y  entertains  the 
opinion,  which  he  fupports'by  a  train  of  argumekit  and  authori- 
tiesy  that  a  power  to  fell,  though  in  itfelf  a  mere  naked  author 
ritjTy  yet,  when  giren  to  executors,  eo  nnnine^  will  go  to  the  fur- 
▼ivor,  by  reafoo  that  it  is  annexed  to  their  office  and  ciara^ir^ 
which  itfelf  furvives* 

(E)  What  fl>all  be  faid.  a  Severance  of  the  Jointure.  t4V^«u47g^ 

I*  j^  B*f  previoufly  to  her  marriage,  was  entitled  to  5300A  ia 
-^*  joint-tenancy  with  her  fitter  C.  A  By  her  marriage* 
fettlement  her  real  eftale  only  was  conveyed ;  and,  with  refpe£l 
to  the  perfooal  eftate,  the  deed  contained  merely  a  recital,  which 
amounted  to  nothing  more  than. that  0ie  Ibould  enjoy  the  5300/. 
for  her  feparate  ufe }  and  a  covenant  on  the  part  of  her  hufband^ 
that  (he  (hould  enjoy  it  quietly.  Then  came  thefe  words ;  **for 
**  want  of  tffui  of  her  own  body^  it  fliall  go  to  the  next  of  kin  of 
*'  her  own  family."  The  queftion  was,  whether  this  amounted 
to  a  feversince  of  the  joint- tenancy,  in  the  whole,  or  in  partf 
Lord  Hardwicke  held  it  did  not ;  lox^Jirpy  here  was  no  agrtement 
for  this  purpofe  |  fecondly^  if  no  agreement,  there  muft  be  an 
a£tttal  alienation,  and  here  was  nothing  which  amounted  to  it| 
either  at  law  or  in  equity ;  as  to  the  words  ^^for  want  of  ijjue  of 
*<  bar  hdyi^  that  it  fliall  go  over,  had  thefe  been  fufficient  to 
make  the  iflTue  purchafers,  or  to  give  them  a  right  to  come  into 
that  court,  to  have  the  agreement  carried  into  execution  in  their 
favour,  that  he  fliould  have  inclined  to  think  a  feverance  \  but,  ia 
the  cafe  before  him,  notwithftanding  thefe  words,  he  thought  the 
property  (till  at  large,  and  at  the  wife's  difpofah  Partricke  74 
PowUtt^  2  Atk*  54*  See  Mo^e,  v.  Gi/f/,  ftated  in  14  Vin.  525. 
//.  9. 

2.  If  articles  amount  to  a  feverance  of  the  joint-tenancy,  equity 
will  decree  performance  againit  the  furvivor.    Hinton  v.  Hinton^ 

t  Vef  234* 

3.  Three  fitters  being  joint-tenants  of  the  premifes,  and  having 
a  le^ehold  eftate  vetted  in  them  abfolutely,  by  articles  previous 
to  the  marriage  of  one  of  them,  it  was  covenanted  that  her  in** 
tereft  in  the  leafchold  fl)ould  be  afligned  abfolutely  to  the  huf- 
band,  and  her  third  part  of  the  freehold  fettled  to  the  ufe  of  the 
hutt>and  for  life,  remainder  to  truftees  to  pteferve  contingent  re« 
ttaindorai  *if  mainder  lo  the  wife  hit  life^  remainder  to  the  firtt 

and 


and  other  fons,  (^ci  and  the  hufband  covenantedi  if  the  wif^ 
fhould  furvive  him,  or  have  children  who  (hould  furvive  him,  t6 
pay  to  the  truftetrs  30o/.>  a  fum  very  inadeqcfarte  to  htr  fottunei 
to  pay  the  mterefl  to  the  wife  for  life,  and  after  her  deceafe  to 
divide  the  principal  among  the  children.  The  wife  had  a  fon^ 
who  died  an  infant :  it  was  held  that  this  covenant  had  not  fe-*^ 
vered  the  joint-tenancy,  j  Bro*  Cb.  Rep.  112.  in  mtis.  1773* 
May  V.  Hook. 

4^  Covenant  by  joint-tenant  to  fell  fevers  the  jolnf-tenancy  in 
equity,  though  not  at  law.  3  Vef.jun.  357.  Noiv.  1796.  Brown 
v.  RaindU* 

« 

i4Vin.  484-  '(K)  Joint-Tenants,  or  Tehatifs  m  Common,   by 

what  Words>  (by  Devife), 

I.  /^NE  devifcs  the  farplus  df  his  perfonal  eftate  to  his  foui^ 
^^  executors  1  this  is  a  joint  bequcft,  and  on  the  death  of 
•oe  (hall  go  to  iht  furvivofs,  as  well  in  the  cafe  of  a  legacy  as  a 
grant.     3  P.  Wms.  1 15.     Trin.  173 1.     WlJiing  v.  Bame. 

a.  Teftatrix  devifcs  two  houfcs  to  J.  P.  and  J.  H.  gene rallf, 
and  then  fays,  **  my  meaning  isy  that  the  rents  of  my  two  boufesjhould 
'<  he  E<^ALLY  SHARED  between,  the  /aid  J.  P.  and  J.  H."  the  de- 
vifees  (hall  take  as  tenants  in  common^  and  not  as  joint -tenants  x 
and  J.  H.  having,  on  the  death  of  J,  P.,  taken  pofleflfion  of  th^ 
two  houfes,  as  furvivor,  and  enjoyed  them  ever  (incr,  itinft  ac- 
count for  the  rents  as  far  back  as  the  death  of  J.  P.,  and  net 
from  the  filing  of  the  bill,  i  jttk.  493.  hiL  1737*  Prince  v. 
Heylin. 

3.  Joint-tenancy  is  not  favoured  in  equity*  and  the  word  re^ 
Jpeffiveiy  will  frparate  an  eflate,  and  make  it  a  tenancy  in  com* 
mon.     2  Ath.  122.     Feb.  1740.     Heathen,  Heathe. 

4.  G.  j&.,  feifed  of  a  gavelkind  eftate  by  deed-poll,  in  confider^ 
ation  of  natural  love  and  affc£lion  to  his  wife  and  children,  did 
grant  to  his  two  daughters,  Margaret  and  Hannah^  the  rents  of 
his  lands  in  Z..,  equally  to  be  divided  between  them,  paying  5/.  to 
the  mother  during  her  life,  and  after  her  deceafe  to  his  twa 
daughters  to  hold  to  them  and  their  heirs,  equ.illy  to  be  divided 
betwten  them  :  this  is  a  tenancy  in  common.  3  Atk,  731.  March 
1751.     Rigden  v.  Vallier. — 2  Vef.  252.  S.  C. 

5.  Devife  of  refidue  of  real  and  perfoniil  eftate  to  two  perfons, 
the  teftatrix,  by  a*  codicil,  revokes  every  legacy  given  to  one  of 
them:  held  the  other  took  the  whole.  Amb.  136.  Feb,  \T^%* 
Humphrey  v.  Tayleur, 

6.  Devife  of  profits  of  land  in  truft  for  his  (ix  younger  children*, 
to  be  diftributed  amongft  them  in  Joint  and  equal  proportions. 
Held  a  tenancy  in  common,  at  the  Rolls.    Aink  6^6.  Dec.  1767. 

.  Ettricke  v.  Ettricke. 

7*  Though  the  words  ^re  andjhare  alike^  in  a  will,  generally 
create  a  tenancy  in  common  1  they  cannot  do  fo,  inhere  there  is  ah 

exprcfs 
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ezprefs  joint  tenancy.     ^BtBiCh.Rep^zi^^    //i7.  1791.    Arm" 
Jlrong  ▼.  Eldridge,, 

8.  Gift  of  a  (hare  over  to  the  children  of  the  teftator's  couGns, 
Jbare  andjbare  alikcf  at  their  ages  of  21,  is  a  tenancy  in  common  | 

and  one  dying  in  the  lifetime  of  teftator,  her  (hare  lapfes.    3  Brg. 
Ci»  Rep.  324.     Jag,  1791.     Martin  v.  Wii/on. 

9.  A  legacy  given  to  two  or  more  perfond,  without  words  of 
feverancci  makes  a  joint^tenancy  ;  therefore,  where  in  a  will  as  to 
a  refidue  two  thirds  were  given  to  and  amongst  the  children  of  A* 
4inJ  B*^  they  took  as  tenants  in  common  \  hut  the  remaining  third 
being  given  to  the  children  of  C.,  they  took  ag  joint-tenants. 
4  Bro.  a.  Rep.  15.  July  1792.  Campbell  v.  Campbell. — See  alfo 
Morley  v.  Bird^  3  VeJ.jun,  62b.  S,  P.  and  Stewart  v.  Bruce^  3  Vef* 

jun.  632.  S.  P. 

See  Suppl.  tit.  Devtfe  (E;  d),  ante* 

(L)  In  what  Cafes  they  fliall  be  Joint- tenants  or  Te-  uv\n./^%y. 

nants  in  Common.    [By  Deed^  &c.j 

» 

I.  jf  B.  executed  a  deed,  whereby,  in  confidcration  of  natural 
^^*  love  and  afTcdlion)  and  for  fettling  Xih  real  and.  prrfonal 
cftate  on  his  wife  and  children  atter  his  dcccafe,  he  gave,  grant^d^ 
and  confirmed  to  his  two  daughters  C.  and  D.  (hit,  aL)  the  rents 
and  profits  of  certain  lands  during  the  life  of  his  wife,  equally  to 
be  divided  between  them,  paying  5/.  per  annum  to  his  wife;  and 
after  her  deceafe,  his  fnd  two  daughters  to  have  the  fanie  lands  to 
them  and  their  heirs  for  ever,  equally  to  be  divided  between  them. 
Lord  Hardwicke^  after  declaring  his  opinion,  that  the  indrumtnt 
operated  as  a  covenant  to  (land  feifed,  held  thfit  the  daughters 
took  by  it  as  tenants  in  common ;  and  his  lord  (hip,  after  adverting 
to  a  pofition  which  had  been  advanced,  and  combated,  in  the 
courfe  of  the  argument,  that  deeds  to  ufes  were  to  be  conftrued 
With  lefs  (Inflncfs  than  common  law  conveyances,  obferved,  that 
although  they  mud  be  conftrued  alike  as  to  words  of  limita* 
TioN,  yet  he  faw  no  harm  in  con  (truing  the  former  with  greater 
latitude,  as  to  words  of  regulation  or  modification  of  the  e(late,  as 
the  words  "  equally  to  be  divided**  werr.  Rigdcn  v.  Vallier^  2  Vef. 
25a — 7-  3  Atk.  371.  S.  C. — Sec  Marryat  V.  Townley^  dated  in 
Suppl.  tit.  Devife  (£.  d),  ante. 

2.  A*  B.,  by  leafe  and  releafe,  conveyed  lands  to  truflces,  to  the 
ufe  of  himfelf  and  his  wife,  for  their  lives,  remainder  to  their 
children,  as  jf.  B.  (hould  appoint ;  and  in  default,  i5*r.  to  the  ufe 
of  all  and  every  the  children  of  A.  B.  and  their  heirs,  equally  to  he 
divided  between  them.  A  B.  died,  leaving  childten,  and  without 
making  any  appointment.  The  court  of  B  R.  were  (f  opinion, 
upon  the  authorities  of  Fifijtr  v.  IViggy  and  the  onon.  cafe  in 
Ventr.  (both  Hated  va  pU  33.  of  the  ft£ti<in  to  wl»ich  this  is  a  fun- 
plemeat),  that  the  words  ^^  equally  to  be  divided^**  in  a  deed  of  ul'es, 

as 
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S8  "in  the  pr^fenc  cafe,  created  a  tenatiey  in  common.  Gdodthnf 
V;  Stokes^  i  Wilf.  341.     Sec  Cox's  note  1  i*.  TVnis.  14.. 

j.  By  deeds  of  leaft  ^nii  reteafe^  lands  tpcre  eonveyelS  to  trut* 
te€%,  in  rraft,  after  the  marriage  6f  the  releafory  to  permk  hifi| 
to  take  the  profitt  for  99  year«,  if  be  (hould  fo  long  live ;  ancl 
after  his  deceafei  in  truft  10  fiermit  bis  intended  wife  to  ta'ke  th^ 
profits  for  her  Irfe  for  her  jointnre  ;  and  after  the  deceafe  of  the 
furvivor,  in  truft  to  permit  the  children  to  take  the  profirs  to  them 
end  their  hetrs,  in  fach  fbaresy  &c,  as  the  fett-ot  fhoYiid  iippoint( 
aiMl  for  wanti  iic.  in  truft  to  permit  ail  and  ii>Ay  fxieh  thild  and 
ckiidren  to  take  the  profitSi  ttV.  4o  them  and  thhir  f)eirs  Jhr  tvitrt 
but|  ill  cafe  there  (hould  be  no  fuch  child,  or  in  cafr  Juch  child  cr 
tbiUren  fiould  ke  all  dead  lubheat  chiid  or  children  tf  their  bodies 
living  at  the  deceafe  of  the  furvivor  of  the  hujhand  and  i^dt  thcit 
the  truft  for  the  heirs  and  afTigns  of  the  fetclor.  There  were  fe-' 
tcral  children  of  the  marriage,,  and  the  hufband  died  without 
making  any  appointment.  It  waft  decreed  by  Lord  Ch.  Thurlowi 
in  17839  that  the  children  took  by  the  Umitatioa  as  joint-tenants. 
From  this  decree  a  petition  of  appeal  Was  preferted  iri  1787  ;'and, 
on  behalf  of  the  appellant,  il  wae  ar|[iied|  that  the  ultimate  difpo- 
fition  to  the  fettlor  was  inconfiftent  with  the  idea  of  a  joint-te- 
nancy, fince  the  heirs  of  the  fettlor  were  not  to  take  till  all  the 
children  were  dead  without  iflue ;  and  therefore  the  children  of 
a  child  who  Oiould  die  in  the  lifetime  of  the  fettlor  or  his  wife^ 
(hould  be  jet  in  to  take ;  in  order  to  effeduate  which  purpofe; 
the  children  muft  take  as  tenants  in  common,  fince  otherwife  the 
furvivors  would  take  in  exclufion  of  fuch  iflue.  And  the  word 
**  tverf*  in  the  limitation  was  ftrongly  relied  upon,  as  implying 
feveraltyi  The  objed  of  the  conveyance  was  alfo  urged;  and 
the  before-ftated  diftinftiod  between  conveyances  at  common  law, 
and  to  ufes  adverted  to.  B.ut  Lord  ^urlow  continued  of  his 
formef  opinion ;  and  did  not  feem  inclined  to  fatoui  the  latitude 
of  conftrudion  which  was  contended  for  in  conveyances  to  ufes-. 
Stratton  V.' Befit  2  Bro.  Chd.  Ga.  233. 

4.  Settlement  of  leafehold  eftate^,  by  articles  previous  t6  mar« 
riage,  upon  the  fettlor  for  life,  aiid  after  his  deceafe  to  **  the  chiU 
*»  dren  of*^  the  fettlor,  to  be  begotten  bti  the  body  of  his  intended 
ivife.  The  children  were  held  to  take  as  joint^tcnants:  Stapley 
f.  Maurice^  (B)  7  Bro»  ParL'Ca.  49. 

Sec  X>evife  (P;  a),  dnlK 

uvm.4g4.  (  I  )  In  what  Cafes,  and  to  what  Purpofes  ttii  Itihfc- 
ritance  (hali  be  faid  to  be  executed  ia  the  IMt  of 
the  Parties. 

^*  XX^HERE  land  is  given  to  tvi^o,  and  the  ieirs  of  one  of 
^^    them,  he  in  the  remainder  caaaot  gtant  aWay  bis  fe6 
fimplc.*'    Co.  LUt.  184.  t. 

Mi. 


I 
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Mr.  Hargrove,  to  this  paflagc,   has  fubjoined  the  following 
pote  : 

"  There  is  a  frcminpf  difficulty  in  this  paffage.  But  I  conceive 
X^ord  Cclu^  mearung  to  be,  that  though,  for  feme  purpofes,  the 
eHate  for  life  of  the  joint«tenanc  having  the  fee  is  didind  from 
and  pnmer^ed  in  his  ^^rcater  eltnte,  yet  for  grapting  ic  is  not  fo, 
t>ut  both  e(t.itc6  arc  iu  that  refpc£l  confolidated,  notwith (landing 
the  edare  of  the  other  joint-tenant ;  and^  therefore,  that  the  fce 
cannotj  ia  (lri<Slntfs  of  b^xr,  be  granted  33  a  remainder  eo  nemim^ 
and  as  an  intcrrll  diilin^  from  the  eflate  for  life.  This  explanap^ 
tion  is  confirmed  by  a  note  in  Cohe  upon,  Littleton  I  have,  in  which 
it  is  ftningly  ohfi-rved,  that  •?  the  two  eftates,  v/5.  for  life  and  in 
f*  fee,  or  rathf r  one  knotted  eftate^  are  fo  confounded  together 
**  m  one  perfon,  that  he  cannot  fever  them  and  make  them  dif« 
<*  i\\\Gt  eitatcs^  for  he  cannot  grant  the  eftate  for  life,  referving. 
f'  ^o  himfdf  the  fee  fimple,  nor  can  he  grant  the  fee  Km  pie  and 
*'  refcrrve  the  eftate  fpr  life  j  but  he  may  pafs  away  all  his  int 
"  t'ereft  by  feoffment,  or  he  may  forfeit  all,"  See  Bro.  Nouv. 
Caf,  pL  113.  It  slfo  much  agrees  with  the  language  of  Lord 
Coif's  report  of  W'tfcofi,  cafe,  efpecially  where  he  obferves,  that 
u'hen  an  e(late  is  made  to  three  and  the  heirs  of  one,  he^  wka  haib- 
the  feet  cannot  ^rant  over  his  rematNder^  and  continue  in  himfdf  art' 
*eJ^atefor  Itfe^  for  which  Lord  Coke  cites  W  E.  4. 1.  b.  Scc  3  Cbw 
6i.  /x.  Beiidrs,  if  the  pafla^e  here  (hould  be  uhderftood  to  fieni^ 
fy  that  the  joint-tenant,*  having  the  fee,  could  not  in  any  form. 
p^f$  away  the  fe^i  fubjefl  to  the  eilate  of  the  other  joint-tenant^ 
it  would  not  only  be  contrary  to  the  power  of  alienation  Decefik* 
rilv  incident  to  *  fet  fimple^  but  would  be  inconfiftent  with  Lord 
Coke^.6  own  do£lrinc  in  a  fuhfequeiit  part  of  his  commentary.  See 
the  cafe  of  an  eilrft^to  f/ithfr  and  fon  and  the  heirs  of  the  father, 
fojf.  367.  i.  S*e  alfo  pcf.  ffCl.  578.  Indeed  Lord  Coke's  pofi- 
tinn,  thus  qualiticd,  appears  to  have  -i  ftrifinefs  in  ir,  which,  with 
fome,  may  perhaps  render  it  queftionable.  However,  he  feems 
juftified  by  the  words  of  fhe  year*book,  which  he  cites  as  his 
authority  ;  for  they  ate,  that,  ift^vo  have  land  to  them  and  the  beirt 
§f  one,  he  who  hath  fee  canuof  grant  the  reverftpn  of  his  con^r^on  t$ 
'another  s  hut,  if  both  aliene,  ^l  pajfetb!^ 


3lointr<3renantt^  cgj 


(U)  Leafes  by  one.     |a  what  Cafe  (hey  (ball  Ijind  nvy -  s^*. 

the  other. 

'T'WO  joint- tenants^  each  of  them  as  they  are  feifed  per  my  ei 

^    per  tout,  may  make  a  leafe  of  the  whole,  although  his  moietf 

vill  only  pafsj  an4  they  will  be  feveral  terms  as  they  arife  from 


12  the 
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the  feverat  interefts  of  feveral  perfons,  though  they  are  the  fame 
in  point  of  duration.     Pfr  Lee  C.  J.  i  Wi/f»  I. 

i4Vin  JS09.  (L.  a)  Survivbrihip.    In  what  Cafes. 

iF  a  joint  eftatc  is  affigncd  in  trufl:,  and  one  of  the  ceftut  que 
-*  irujls  dies,  the  truft  furvivcs  for  the  benefit  of  the  furviving 
eeftui  queirufl^  againfl  the  creditors  of  the  deceafed,  in  equit]r>  aft 
well  as  at  law.     Rex  v,  Williams^  Hit.  173s*     Bunb.  342, 

uvin-sxT.  (O.  a)  Tenants  in  Common.    Of  what. 

I,  IF  jti.f  (eifed  in  fee,  conveys  to  truftees  to  ufes,  to  the  ufe  of 

^   his  children  and  their  heirs  equally  to  be  divided  amwgft  them^ 

it  iff  a  tenancy  in  common^  as  well  as  in  a  will.    Goodtitle  y.  Stokes^ 

1  »^iy.  341. 

a.  Surrender  of  a  copyhold  to  the  ufe  of  ^.,  B.^  and  C,  and 

their  heirs  equally  to  be  divided  betwixt  them  and  their  heirs  re- 

fpc£live]y  *,  held  by  two  judges  a  tenancy  in  common,  by  reafoii 

0^  the.  apparent  intent  of  the  furrenderor,  again  (I  the  opinion  of 

In  sole  4ih  Noli  C-  J.,   who  thought  it   a  Joint- tenancy.     Fi/ber  v.  Wiggt 

toHarj.Co.    |  ^,  ITtBJ,  I  A. 
Litt.  190  k- 

it  is  faid,  that  at  this  cafe,  in  iz  Mod.  (Cafes  B.  R.  j  Lord  Rajmond  and  P.  Wms.,  is  reported  very 
jmucb  ac  length,'  and  the  arguments  on  each  fide  are  very  elaborate ;  it  it  ao  authority  fit  to  be  reforced 
tp  wherever  ihe  doubc  ii.  Whether  there  ihall  be  a  Uoiacy  in  common  or  a  )o3nt- tenancy  ?  In  Stringer 
V.  Fbitifs,  I  E<|.  Ca.  Ab.  291.  the  jodgment  it  faid  to  hive  been  reverfed  ,  but  that  is  denied  by  Lee, 
C.  J.  in  I  Wilf.  341.  In  Rigden  v.  Faliier,  3  Atk-  731.  a  Vef.  s^a.  the  opinion  of  Cr0tf/<i  and  Tturtw 
ti  affirmed  by  Ld.  Hardwkkt,  contrary  to  the  opinion  of  Bolt ;  and  the  dodrine  extended  to  a  covenapt 
to  ftand  feifed.  In  Goodtitlt  v.  Stokes,  1  Wilf.  341*  it  is  extended  to  the  cale  of  a  keafe  and  releafe ; 
and  in  Denn  ▼.  Cajkr.^  Cowp.  660.  Lord  Mansfield  fajs,  it  is  c^riaint]^  the  betici  opiniooi  more  libcials 
and  better  founded  io  l^vr. 

i4Vin.^-T-  (P.  a)  Oufter,    What  fhall  be  faid  an  Oufter,  Esfc. 

by  one  of  the  other. 

i.*T'HE  plaintifF  and  defendant  were  two  tenants  in  common 
^  of  certain  cuftomary  lands,  to  which  each  of  them  bc- 
.  came  entitled  by  defcent,  and  waS|  upon  the  death  of  his  ancef- 
tor,  admitted  to  his  undivided  moiety ;  but  the  defendant  alon^ 
had  ft ctivcd  all  the  rents  for  upwards  of  1.6  years«  The  que(lion 
waS|  Whether  the  plaintifF  was  barred  from  recovering  by  the  (Ian 
tute  of  limitations  ?  It  was  faid|  on  behalf  of  the  plaintiff,  that 
the  flatute  of  limitations  only  runs  againft  thofe  whq  are  out  of 
poifcflion  -,  that  coparceners,  joint-tenants,  and  tenants  in  com* 
mon,have  a  joint  pofTcflfion,  and  the  pofleflion  of  one  is  the  poflef- 
fjon  of  both  ;  that  the  perception  of  the  profits  does  not  amount 
to  an  expulfion ;  one  teivant  in  common  may  ipdeed  diffeife  an- 
other, but  then  it  muft  be  done  by  an  a£luai  diffeinn,  2nd  not  by 
;i  bare  perception  of  the  profits  only  \  and  the  ftatute  of  limita* 

tiona 


dons  never  runs  againft  a  man,  but  where  he  is  anally  oufted  or 
diffcifrd.  The  court  laid  it  down,  that  there  mud  be  an  adverfe 
pofleQion,  in  order  to  enable  the  (tatute  of  limitations  to  run  | 
ihat  there  mud  be  a  diflciGn  (lri£ity  proved  ;  that,  in  this  cafe, 
there  was  no  adverfe  poiTclEoni  no  keeping  the  plaintiiF  out  of 
pofleflion ;  one  tenant  in  common  had  received  the  rent,  without 
accounting  for  it  to  the  other ;  but  there  was  no  expulfion,  no 
oufter;  and  Toyhr  v.  Horde ^  (dated  in  Suppl.  tit.  Diffeififif  ante) 
was  referred  to.  Judgment  was  therefore  given  for  the  plaintiff* 
Fair  claim  v.  Siack/etcn^  5  Burr,  2604.     2  Btac.  690.  S.  C. 

2.  But  where,  upon  a  rule  to  (hew  caufe  why  a  new  trial  (hould 
not  b^  granted.  Lord  Mansfield  reported,  that,  from  the  year 
17341  one  tenant  in  common  had  bpen  in  the  (ole  pofleflion  of 
the  lands,  without  any  claim  or  demand  by  any  perfon  claiming 
under  the  other ;  that  no  aBttal  ouftir  was  proved  :   but,  upon  the 
circum(lances,hisIord(hiphad  left  it  to  the  juiy  to  fay,  whether  there 
was  not  fuIBcient  evidence  before  them  to  prefume  an  aHual  oufter  i 
and,  fuppofmt^  there  was  an  ailual  oufltr^  in  that  cafe,  the  leflbrs  of 
the  plaintiff  were  barred  by  the  ftatute  of  limitations.    The  jury 
found,  that  there  was  fuiEcient  evidence  to  prefume  an  aElual  oufterm 
—After  the  cafe  had  been  argued,  Lor4  Mansfield  faid  <<  it  is  very 
f<  true  that  I  told  the  jury,  they  were  warranted  by  the  length  of 
f*  time  in  this  cafe,  to  prefume  an  adverfe  pofleflion  and  oufier  by 
*'  one  of  the  tenants  in  common  of  his  companion  \  and  I  continue 
f<  ftill  of  the  fame  opinion. — Some  ambiguity  feems  to  have  arifen 
f*  from  the  term  actual  ousT£R,  as  if  it  meant  fome  a£l  ac« 
<'  companied  by  real  force,  and  as  if  a  turning  out  by  the  (houl- 
**  ders  wcr^  neceflTar?.     But  that  is  not  fo ;  a  man  may  come  in 
<'  by  a  rightful  pofltfliion,  and  yet  hold  over  qdverfely^  without  a 
<*  title.     If  he  doca,   fuch  holr  \ts^  over,   under  circumftances^ 
«  will  be  equivalent   to  an   aElual  oufter.     For  inltance,  length 
**  of  pofleflion  during  a  particular  ellatc,  as  a  term  of  1000  yearSf 
M  or  under  a  leafe  for  lives,  as  long  as  the  lives  are  in.  beings 
«*  gives  no  title.     But,  if  tenant  pur  auter  vie  hold  .over  for  20 
*<  years  after  the  death  of  ceftui  que  vie^  fuch  holding  over  will,  in 
"  ejedlmenr,  be  a  complete  bar  to  the  remainder  man  or  rever- 
"  (ioner  \   becaufe  it  was  adverfe  to  his  title.     So,  in  the  cafe  of 
^<  tenants  in  common,  the  pofltiRon  of  one  tenant  in  common,  eo 
**  nomine^  as  tenants  in  common,  can  never  bar  his  companion  \ 
^^  bcvaule  fuch  pofl^  flion  is  not  adverfe  to  the  right  of  his  com- 
<*  paniop,  but  in  fupport  of  their  common  title  \  and  by  paying 
<<  him  his  fliare,  he  acknowledges  him  co-tenant.     Nor  indeed  is 
V  a  refufal  to  pay  of  itfelf  fufficitnt,  t^ittout  denying  his  title.     But 
<'  if,  up<>n  de^nand  by  the  co*tenant  of  his  muiety^  the  other  de* 
f*  nies  to  pay,  zn^^  denies  bis  title^  fayin^^  he  plaims  the  whole  and 
f*  will  not  pay,  and  conrinurs  in  pinft-fllon  ;  fuch  poflfeflion  is  ad-  * 
-.••  verfc  and  oufler  enough.*'     And  jljbhurft}.  faid,  that,  with  re- 
fpc£k  to  the  above  itated  cafe  of  Fairctatm  v.  Shackleton^  the  pre-; 
fent  quefiion  was  not  properly  before  the  court  in  that  cafe.    The 
^nglc  <}ueftion  there  was,  whether  the  plaintiiF  vvas  barred  by  the 

ftatute 


94^  3[otntCenaritjBf. 

ftatute  of  limitations  ?  The  pofTefllon  was  a  pofleffion  of  26  years  $ 
buty  in  that  cafe,  it  .was  not  left  to  thejury  to  prefume  either  an 
adverfe  poiicflion  or  an  aSfuai  oufien  That  fa^,  therefore,  was 
not  found,  and  it  is  not  the  province  of  the  coart,  bat  of  the  jury, 
t6  prefume  fa£b.  The  court  was  of  opinion,  that  an  undiflurbed 
and  quiet  poiTeffion  for  fuch  a  length  of  time,  was  a  fuQicient 
ground  for  the  jury  to  prefume  an  adual  mifter^  a»d  therefore  the 
rule  for  a  new  trial  was  difcharged.     Doe  v.  Proffer^  Cotup.  217. 

Stt  Davenport  y»  Tym/I^  dated  in  SuppK  tiu  ParcenerSf'[L)t 

^4viii.  si>'  (P.  a)  Oufter.     What  fliall  be  faid  to  be  an  Oujlcr^ 

&C.  by  the  one  of  the  other. 

|.  'T^HIRTJ'-Cx  years  fole  and  uninterrupted  pofleOion  by  on$ 
''  tenant  in  common^  without  any  account  to  or  demand 
made,  or  claim  fet  up  by  his  companion^  was  held  a  fufficient  ground 
for  the  jury  to  prefume  an  afltial  oufter  of  the  co-tenant.  Ftft>er 
and  Taylor  v.  Prcfftr^  1  Cowp*  217. 

2.  One  tenant  in  common  (hall  not  bar  the  other  by  the  ftatute 
pf  limitations,  where  there  is  no  adverfe  poi&iEon.  Fairclaim  on 
^itn.  of  Empfon  v.  Shackieton^  5  Burr.  2604. 

3.  ConfeiEon  of  leafe,  entry,  and  oufter,  is  fufficient  on  an 
f  je£lmcnr,  in  the  cafe  of  a  tenant  in  common,  without  proof  of 
a^lual  pufte^*     Qote^  y.  frydon^  3  Burr.  18^5. 

»4V-iii.5iv  (R.  a)  Adions.     What  lay  at  Common  Law,  or  lie 

now  for  oi;ie  Joint-tenant,  &ff.  againft  another. 

I,  'T^  IlE  adion  of  account  given  by  4  j4nn.  c*  16.  is  now  feldom 
^  brought;  as  the  party  has  in  general  a  more  beneficial  re-« 
meciy-by  ad^ion  for  money  had  and  received,  (ffr^  or  if  the  matter 
be  of  an  intricate  nature,  the  pra£^ice  is  to  apply  to  a  court  of 
equity  to  compel  an  account.     MitJ.  Treats  109.  iii. 

2.  One  tenant  in  common  cannot  avow  aUme  for  taking  cattle 
damage  f enfant s  but  he  ouj^ht  alfo  to  make  cognizance  as  bailiflFof 
bis  companion.     C<///)(  v.  Spearman^  2  H.  BI.  386. 

3.  Neither  can  he  maintaiiiBn  a£lion  on  the  cafe  in  the  nature 
of  wafte  again  ft  anoiher  tenant  iM  common  (in  pofleflion  of  the 
whole  having;  a  demife  of  the  moitty  from^  the  firft)  for  cutting 
down  trees  of  a  proper  age  and  growth  for  being  cut*  Martin  v^ 
Kn9wlys^  8  ST.  -R.  145% 


(2.  a)  Equitjr.     Cafes  in  Equity.  i4Vipjt$. 

I.  "TrliyST  of  a  term  in  joint-tenancy  (hall  go  to  the  fumvor 
*  in  equity)  us  well  as  At  law.  Rrxv.  IVilliitnu^  Butib,  ^42. 
2k  Five  pcrfonft  porohafed  IV^Jl  Tboi^oci  level  from  the  com- 
Iniffionersof  fewrr*,  and  the  purchafe  was  to  them  as  joint-tenantB 
in  fee ;  but  they  contributed  r^teably  to  the  purchafe)  which  was 
with  intent  to  drain  the  level :  after  whtch  feveral  of  them  died ; 
they  were  held  tenants  in  common  in  equitjT;  and  though  one  of 
thcfe  five  undertakers  dcfcrted  the  partnership  for  30  years^  yet 
he  was  afterwards  let  in^  3  /*.  tFmi.  i;9.  Mick.  1732.  Laii 
V.  Cr  ad  dock, 

3.  If  two  tenants  in  common  pur  out  money  as  joint  executors^ 
!t  ihall  n^t  furvive,  but  (hill  go  refpe6^ively  to  the  reprrfentativcs 
of  each.      1  Aik.  467.     Fth.  173^-     Partridge  v.  Paiviet. 

4.  Tcftatrix  drvifes  two  houfes  to  7-  P*  and  J.  H.  generally, 
and  then  fiiys»  **  my  meaning  is»  that  the  rents  of  my  two  houfes 

**  (hould  be  tquallj  Jhartd  between  J.  P.  and  J.  if.**  the  devtfees  - 
Ihall  take  os  tenants  in  common  and  not  as  j  inr*t^nants ;  and  J.  H. 
having,  on  the  death  of  7.  P.,  taken  pofleOion  of  the  twt>  houfes, 
as  furvivoT)  and  enjoyed  them  ever  (incei  muft  account  for  the 
rents,  as  far  back  as  the  death  of  J.  P.,  and  not  from  the  filing 
of  the  bill.      I  Atk.  493.     //;/.  1 737.     Prince  v.  Hey  fin. 

S*  In  the  cafe  of  joint*tenants  before  fevcrance,  they  muft  all 
ajfree,  or  no  zGt  can  be  done;  in  this  cafe,  Mr.  Seymour  ^nd  Mr. 
Sennetf  the  regiftrars  of  the  prerogative  office,  not  being  able  to 
agree  upon  a  perfon  to  be  appointed  clerk,  the  court  ordered 
them  to  draw  lots,  who  (hould  firft  nominate  a  clerk  to  fill  up  the 
vacancy*  '  2  jitk.  482.     Dec.  1742.     Seymour  v.  Benntt% 

6.  If  two  perfons  advance  money  upon  a  mortgage^  though  the 
conveyance  be  made  to  them  jointly,  it  fhall  be  a  tenancy  in  com- 
mon.    3  Atk,  734.     March  1751.     Rigden  v.  l^alRer. 

7.  A  tenant  in  common  in  pofleflion  was  ordered  to  give  fe- 
curity  for  payment  of  the  proportion  of  rents  to  his  co-tenant^ 
otherwife  a  receiver  w^s  to  be  appointed*  ^Bro,  Ch%  Ref.d^i^ 
July  J  793.     Street  v.  Anderion, 
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i4viii.  540.    (B)  Jointrefs  reftrained,  or  favoured.     la  what 

Cafes. 

Sec   Willoughby  ▼.  ITt/loughby,    dated  in  Suppl.   tit.  FJfitf^ 
(B.  b.  2),  ante* 

1.  ^  Under  the  will  of  his  father,  was  tenant  for  life  of  certain 
-^*  eftatcs,  with  a  power  to  make  a  jointure,  not  exceeding 
4000/.  per  annum^  without  any  deduflion  or  abatement  for  any 
taxes ^  charges^  or  impffitiom^  impofed  or  to  be  impofed,  parKatnen« 
tary  or  otherwife,  fubjed,  nevertheiefs,  to  exifting  Icafes.  A.^  by 
•nicies,  previous  to  his  marriage  with  A,  covenanted  to  fettle  out 
of  thefc  eftatcs  to  the  yearly  value  of  3000A,  for  a  jointure, 
over  and  above  all  reprifes^  purfuant  to  the  aforeiaid  power.  By 
a  fubfequent  fettlement,  reciting  the  power  and  the  marriage,  A^ 
appointed  lands  to  £.,  and  covenanted,  that  they  (bould  produce 
20QoLper  annum^  clear  of  all  reprifes,  B.  furvived  A,^  and,  after 
his  death,  entered  upon  the  lands,  which  fell  (hort  of  producing 
3000A  per  annum^  by  a  deficiency,  communibus  annii^  of  600/.,  the 
whole  of  which  (he  claimed  to  be  made  up  to  her  ;  while,  on  the 
other  hand  it  was  infifted,  that  taxes  and  impofitions  in  the  power 
meant  only  fixed  and  permanent  taxes,  and  not  the  Jand-tax,. 
which  was  flu£iuating  and  annual.  Lord  Hardwicke  clearly 
thought  the  land-tax  within  the  power;  and  conceived  that  the 
power  referred  to  fuch  taxes  and  charges  as  were  in  being  at  the 
time  of  its  execution,  (/•  e.  in  that  court)  by  the  articles  i  and  that 
the  jointrefs  fhould,  on  the  one  hand,  have  the  benefit,  or,  on  the 
other,  bear  the  lofs  of  any  fubfequent  variation.  He  reprehended 
the  inaccuracy  of  the  articles,  in  not  purfuing  the  power;  but 
thought  the  generic  term  reprifes  was  there  intended  to  take  in 
taxes,  charges,  or  impofitions,  according  to  the  power  to  which 
they  referred.  And  his  lordfliip,  after  declaring  that  he  con- 
fidered  this  as  a  cafe  of  articles  unexecuted  in  part,  was  of  opi* 
nion,  that  B.^  by  virtue  of  the  power,  and  the  articles,  was  en* 
titled  to  fuch  a  jointure  out  of  the  truft-eflate,  fubje£l  to  the 
power,  as,  at  the  time  of  executing  the  power,  was  of  the  yearly 
value  of  3000/.,  free  from  all  incumbrances,  btc*\  and  aifo  from 
all  parliamentary  taxes  or  impofitions  of  fuch  nature  as  were  is 
being  at  the  time  of  executing  the  power ;  and  particularly  the 
land.tax  then  in  being.  BJandford  v.  JUarlborgugb,  2  Atk.  542*—* 
Tjrcintiel  v.  Ancqflir,  2  Fi/i  joo*  S.  P. 
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^,  But)  in  Londonarf  ▼.  fp^ayrie,  Lord  C%  Henlty  was  of  opinion, 
that,  where  there  is  a  fettlemcnf  in  jointure,  the  yearly  value  of 
the  lands  cannot  be  fixed  with  juflice  till  the  hufband's  death;  ' 

fince  the  wife  cannot  know  the  value  but  by  infpr-diion  of 
leafes,  or  by  information,  if  the  eflates  are  in  hand,  and  the  rent 
often  varies,  the  landlord  being  frequently  obliged  to  take  boons. 
jlmb.  427.     See  Pinrteil  v.  Hallett^  ib*  106^ 

(H)  Bar  of  Dower.     In  what  Cafes  Jointure  is  a  mV'"-  %a$. 

Bar. 

I.  TN  Vizard  v.  Longdate^  5  G«.  I.  Sir  J.  Jekyli  held,  that  thefe 
^  words  in  a  bond,  •*  to  fecure  a  fum  of  money  for  her  (the 
wife's)  livelihood  and  maintenance,"  were  no  bar  uf  dower.  But 
Lord  C.  King  was  of  opinion  that  they  were  a  bar,  as  being  within 
the  equity  oT  the  (tatote  of  jointures ;  and  he  therefore  revcrfed 
Sir  y,  JekylPs  decree.     In  Tinney  v.  Tinney,  3  Alt.  8. 

a.  y,  S.  was  feifed  of  copyhold  lands  belonging  to  the  manor 
of  If^.y  in  which  there  is  the  following  cudom,  viz-  that  the  firit 
wife  of  every  tenant  (hould  have  her  free-bench  in  all  the  lands 
whereof  her  hulband  was  ever  feifed  during  the  coverture ;  the 
2d  wife  a  moirty,  and  the  3d  a  third  part,  fo  long  as  (he  kept 
her  hufband  above  ground,  y.  5.,  in  condderation  of  a  marriage 
and  marriage  portion,  covenants  with  trullees,  that,  within  two 
months  after  the  marriage,  he  would  fettle  all  his  lands  to  the 
following  ufesy  viz.  as  to  part  of  the  lands,  to  the  ufes  of  himfelf 
and  his  wife  for  their  lives,  rem  binder  to  the  firU  fon,  t^c.  in 
rul-male;  and,  as  to  the  other  moiety,  to  the  ufe  of  himfelf  for 
life,  remainder  to  his  firft  fon,  dffr.  with  a  provifo,  that  the  lands 
f )  fettled  on  the  wife  (hould  be  in  lieu  of  her  cuftomary  eftate^ 
and  one  of  the  points  in  this  cafe  was,  whether  this  jointure,  not 
being  made  exprefsly  in  lieu  of  her  dower,  but  only  faid  fo  in  the 
provifo,  nnd  Jbe  being  an  infant  at  the  time  of  making  the  ar titles^ 
and  not  a  party  to  them,  (he  ihould  be  excludccd  from  claiming 
her  free-bei)ch ;  and  it  was  held,  that  (he  (hould  be  obliged  to 
abide  by  her  jointure,  and  Vizard  y.  Longda/e  {iX^tedfupra)  was 
cited  *,  but  the  Chancellor  reverfed  the  decree,  and  confined  her 
to  her  fettlement.  yprdan  v.  Savage^  Mich.  6  G.  2.  3  New  Abr. 
226. 

3.  By  an  indenture  made  previoufly  to  the  marriage  of  Sir  -- 

7.  JX  with  ilf.|  afterwards  his  wife,  between  the  faid  Sir  T.  D. 
of  the  iirft  pait,  the  faid  M.  D.  of  the  fecond  part^  and  A.  and 
B.  of  the  third  part,  it  was,  among(l't)ther  things»  agreed  that 
M.^  in  cafe  (he  flioald  finvive  Sir  7*.  P.,  (hould  have  a  clear  an- 
nuity of  600/.  during  her  life,  for  her  jointure,  and  in  full  fatif- 
fa£lion  and  bar  of  all  dower  or  thirds  in  all  lands,  i^c.  whereof 
Sir  T.  D.  then  was  or  thereafter  (hould  be  feifrd,  tfc.  and  Sir 
Sr..Z).  covenanted  "with  A.  and  B.  that  his  hrirS)  executors,  or 
admiaiftrators  Ibould  pay  the  fame  accordingly*     ihe  deed  was 

L  2  executed 


14^  3f&intre&  ant)  Jointnte.^ 

executed  by  Sir  T.  D*  and  the  faid  M.  D,  in  the  prefenee  of  atid' 
atceded  by  J.  iT.,  the  guardian  of  M,  D,  ^  but  AL  D.,  who  was* 
entitled  to  a  fortune  of  about  2000/^  w<is  then,  ;ind  at  the  time  of 
tbe  marriage,  an  infant  under  21.  Sir  T,  D.  afterw^irHs  died  in«» 
tedate,  being  fei&d  in  fee  of  a  real  tftate  of  2600L  per  annum^ 
A  queftion  arofe,  whether  M.  /i).»  bring  thus  an  infant  at  the  time 
of  her  marriage,  was,  by  the  provifion  undrr  this  deed,  barred  of 
her  dower,  or  not  ?  Lord  C.  hlenief  was  of  opinion  that  Gie 
was  not.  From  tliis  decree  there  was  an  appeal'  to  the  Houfe 
ef  Lords ;  and  on  behalf  of  the  appellant  it  wastlrgued,.  that  the 
right  of  dower  did  not  arife  from  contrail  hut  was*  given  by  thtr 
law,  and  was  exactly  the  famci  whether  the  wife  was-  of  full  age  or 
not;  and  that  jointures  wrre  pven  by  the  ftat.  of  27  //.  8.  r.  fc 
.jfl  6.  (which  fee  dated  inpU^,  of  the  fc£l^to  which  this  is  a  iup« 
plement,)  as  a  more  convenient  provifion,  in  lieu  of  dower  at  tho: 
common  law ;  and  it  did  not  therefore  depend  upon  the  confent 
of  the  wife,  that  the  jointure  Ihould  t<ike  away  her  right  oF 
dowcr;.  but,  having  the  jointurei  (lie  never  gained  any  ri^^ht  of 
dower ;  that  the  words  of  the  (latute  were  general,  €v$ry:  woman* 
marrledy  **  having  fuch  jointure,  (hall  not  cUim  any  dower/'  and 
included  infants  as  well  as  adults;  that  were  it  otherwife,  if 
aiighD  be  to  their  difadvantagr,  by  preventing  their  marriages  ;. 
that  the  pi^fent  was  a  good  eqOitable  jointure.  The  following. 
(|ue(lion  was  then  put  to  the  judges,  vl%.  ^*  Whether  a  woman 
*<  married  under  the  age  of  21  years,  having,  before  fuch  mar* 
*  ^^  riage,  a  jointure  m^de  to  her  in  bar  of  her  dower,  is  thereby^ 

*'  bound  and  barred  of  dower,  within  ftat.  27  i/.  8«  c,  10.?''  The- 
judges  were  divided  in- their  opinion,  three  fpeaking  in  the  nega«> 
tiye,  and  four  in  the  affirmative,  whereupon  the  decree  of  the 
court  of  Chancery  was  rcverfed ;  and  it  was  declared,  that  M.  IK 
was  barred  of  her  dowtr  by  the  deed  in  qutllion ;  and  dirediions 
were  given  for  fecurini?  the  jointure  annuity  of  600/.,  with  liberty 
for  M,  D.,  after  Sir  T.  D.'s  heir  at  law,  who  was  then  an  infant,, 
ibould  attain  ai>  to  apply  to  the  court  of  Chancery  to  have  the 
annuity  charged  upon  his  real  eftates*  Earl  of  Buckingham/hire 
▼.  Drury^  5  Bvo.  Par,  Ca*  570.  Sec  Harg^  note  6.  C<?.  Lift.  36,  b. 
Crayy.lVilUs^  ^Vin.  249.  a..^.  ]^/.  18.  Se  alfo  the  following 
cafes,  as  to  the  powers  of  infants  to  bind  their  property  by  cove-^ 
nant  on  marriage ;  Seanter  v.  Bingham^  3  Atk*  54,  Harvey  v.  Afl>* 
ley^  it,  60  J •  Lucy  v:  Moor^  3  Bro.  Far.  Ca.  514.  Durnfori  v. 
Lane^  I  Bro.  Ca.  Ch*.  Lod.  IVilliams^  ib*.  152*  and  Siocomke  r. 
Glutkf  2.  a*  545. 

4.  By  indenture  made  previouily  to  the  marriage  of  A.  B.  with 
C  D.  between  4^.  C.  widow,  the  mother  of  A*  J9.,  and  the  faid 
A.  B.  of  the  firft  part,  7.  W^  (he  father  of  C.  i>«,  of  the  fecond 
part,  the  faid  C.  Z).  of  the  third  part,  and  certain  tru(tees  of  the  fourth 
and  fifth  pvts,  for  the  con(ider4tiops  and  for  efleAuating  the  pur*- 
pofes  therein  mentioned,  M^  C.  and  A*  B.  conveyed  certain  here- 
ittaments  to  a  truftee,  to  the  intent  that  a  recovery  might  be  fof«- 
fcrcU  thereof,,  which  recovery^  it  was  dccUured^  Aoiilld  Cuurt  x»  thq 
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<lrfe  of  it.  C.  for  liff ,  re maindcfr  to  rhe  uf^  of  A.  B.  for  life,  rt^ 
mainder  to  truftecs  durini?,  ksfc.f  to  pre  ferve  conringent  remain- 
derSy  remainder,  in  c^ffe  C.  Z>.  (houUI  furvive  A.  B.,  to  the  ufe  of 
C  D.f  in  cafe  the  m4rriage  (hauld  t^ke  eff.d,  for  her  life,  as  part 
of  the  jointure  and  proviri:)n  aj^rced  to  be  m^de  and  frcurcd  to  her 
ttpon  the 'treaty  of  the  f-iid  marriage*  and  iti  luUy  bar^  and  re* 
4»fnpence  of  all  dower  and  thirdg,  ijtc,  which  G.  i).  mi^jht  otherwife 
claim  in  any  of  the  lands,  Wr.  of  A.  B.^  icmainder  over.  By 
another  indenture,  dated  about  Hx  we  ks  afrrr  th^  firft,  and  alfo 
{previous  toihe  m'<i<^riage,  and  made  between  T.  /*.,  the  uncle  of 
yf.  B,  of  the  MX  part  /i  ./*.,  a  trultce,  of  the  fecond  part,  A.  5. 
of  the  third  pact,  and  C  D.of  thi  fourth  part,  recited  to  be  m^dc, 
in  order  to  mike  iom-'Jurtherprojiftoufor  C  73.,  in  cafe  the  mat- 
Tiage  fiiould  take  cfFee't ;  it  was  covenanted  and  declared,  th«t  a 
Surrender  therein  ft  ited  to  have  been  made  by  T,  P.  to  E,  P.  of 
certain  copyhold  lands  fiiould  enure,  after  the  marriage,  in  trudk 
for  T.  P.  for  life,  remainder  in  truft  for  A^  B.  for  life,  rrmaindcr, 
in  cafe  the  marriage  ihould  take  cfFeft  and  C\  Z).  ftiould  furvive 
A-  B.f  in  trull  for  C  D.  for  life,  in  cafe  (he  lho«ld  fo  long  con- 
tinue a  widow,  remainder  over.  This  laft  d^trd^  however,  w^a 
tior  faid  to  be  in  bar  of  C.  D.'s  dower,  or  to  he  intended  as  part 
of  her  jointure,  except  by  the  citprcffion  "  further  provifion.* 
C.  Z).,  at  the  time  of  the  marriage  which  afterwards  took  cffrft 
with  zStnt  of  T.  W*  her  father,  was  an  infant  c^  ahout  17,  and 
had  a  portion  of  2000/.  A^  B.  died  in  the  lifetime  of  C  D.  feife4 
of  fome  fmjll  unfettied  freehold  eftates,  and  of  a  copyhold  eftate 
unfettled  of  about  400/.  per  annum,  to  the  wholr  of  which,  by  the 
cuftom,  the  widow  of  a  tenant  dying  fetfed  was  entirled  for  life^ 
{as  her  free  bench},  and  alfo  of  a  perfonaleit  tteof  anout  20,000/. 
The  freehold  eftate  in  jointure  was  about  ico/.  per  annum^  but 
M,  C.  who  had  it  for  her  life,  was  living.     The  copyhold  eltate  in 

J'ointure  was  about  30/.  ptr  anmum^  and  71  C,  who  hr^d  it  for  his 
ife,  was  dead.  The  quefti^ns  were,  whether  C  i?.,  being  an  in- 
fant at  her  marriage,  was  barred  of  her  dower  and  free  bench  hj 
chrfe  fettlements,  or  not;  and,  if  not,  whether  Hv.'  {h<^uld  have 
both  jointure  and  dower,  or  be  put  to  her  elr  Aion  ?  Sir  R.  Pm 
Arden  at  the  Rolls,  conceived  the  feutement  made  by  the  fecond 
deed  to  be  the  other  proviGon  alluded  to  by  the  fir  ft.  He  then 
proceeded  to  (;onfider,  whether,  by  virtue  of  thefe  two  deeds,  the 
wife  was  barred  of  dower.  He  was  clearly  of  opinion,  from  tiie 
cafes  which  he  cited,  that  a  contra£t  entered  into  by  an  iufanr, 
though  with  the  confent  of  her  guardians,  did  not  bind  her  when 
flie  came  of  age.  He  conceived  that  if,  in  the  cafe  ot  Drury  y% 
Drury^  or  Buckingham/hire  v.  Drury  (already  ftated)  the  provifion 
had  not  been  competent,  it  would  not  have  bound  her  |  at)d  be 
even  doubted,  whether,  if  a  jointure  at  law  was  eiiHory,  as  if  i/. 
a  year  or  fomefiich  thing  was  fettled  upon  a  woman,  it  would  bind 
her;  though  on  this  he  gave  no  pofitive  opinion.  He  aiked 
whether  it  was  fair  to  infer  that,  becaufe  that  cafe  had  determined 
chat  a  good  competent  provifion,  which  was  equalli  tK:ncfir  :it  4S  a 
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jointure  at  law,  was  a  good  equitable  jointure,  a  court  of  equltf 
would  compel  an  infant  to  accept  a  jointure  which  was  not  equi'* 
valent.  Htr  thought  the  provifion  in  the  prefent  cafe  was  incom- 
petent and  unjuit,  and  therefore  was  not  to  be  fupported  by  the 
court.  And  his  Honor  decreed,  that  the  widow  was  not  bound 
by  the  two  fettlementf,  but  (hould  have  her  ele£lion«  Caruibir^ 
V.  Caruthers.     At  the  Rolls,  MS,  Rep. 
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i4vin.gr9  ^A^  Journeys  Accounts.      What   it  is,  and   Pro- 
ceedings. 

I.  'THE  learning  on  this  fubjcft  is  now  of  little  ufe,  it  being 
^    cudomary  to  enter  a  judgment  that  the  writ  be  qualhed^ 
and  then  to  fue  out  another, 

2.  And  by  ftat.  8  &  9  Will.  3.  r.  t  !•  /  7,  the  death  of  one 
plaintitl  or  defendant,  where  there  is  another  furviving,  (ball  not 
abate  the  fuit.  '  The  death  to  be  fuggefted  on  the  roll.     And  by 

f,  6.  dca  h  of  the  party,  after  interlocutory  judgment,  (hall  not 
abate  the  fuit. 

3.  If  a  plaint  be  levied  in  an  inferior  court  within  the  fix  years^ 
and  then  it  is  r  moved  into  the  king's  bench  by  habeas  corpus^  and 
the  plaintitF  declares  here  de  novo,  and  the  defcnd.mt  pleads  the 
ftatute  of  limitations,  the  plaintiff  may  reply,  and  (hew  the  plain* 
tiff  in  the  inferior  court,  and  that  will  be  fufficicnt  to  avoid  the 
ftatute.      1  Lord  Raym.  553.     2  Stra>  719.     2  Lord  Raym,  1427* 

4.  If  a  new  a£lion  be  brought  within  half  a  year,  after  the 
abatrment  of  the  former,  it  would  be  fufiicient  to  avoid  the 
ftatute.     2  Co^^lf.  738,  40. 
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uv.n.  566.  (A)  How  far  bound  by  Engli/b  Statutes. 

I    22  f^LO.  3.  r.  53.  was  made  to  repeal  the  6  G.  i.  by  which 
^   ti:e  dependency  of  Ireland  ^^%  afierted  and  declared. 
2.  23  G.  3.  f.  28.,  the  ri.ht  claimed  by  the  people  of  Ireland 
to  be  bound  only  by  laws  ena^ed  by  his  majefty  and  the  parlia- 
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fiient  of  that  kingfdom,  in  all  cafes  whatever,  and  to  have  all 
actions  and  fuhs  at  law  or  in  equity  inftituted  in  that  kingdom 
decided  in  the  courts  there  finally  and  without  appeal,  is  declared 
to  be  eftabliihed  and  afcertained  for  ever. 

3.  By  40  G.  3.  r.  67.  the  kingdoms  of  Great  Britain  and  /r^- 
land  are  united  into  one  kingdom  by  the  name  of  the  United 
Kingdom  of  Great  Britain  and  Ireland.  * 
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(D)  In  what  Cafes,  after  a  Verdift,  Judgment  (hall  14VI11.  $85. 
not  be  given  upon  the  Verdidl^  but  upon  the  i>r-  " 

claration^  Plea^  or  other  Part  of  the  Record. 

X^irHERE  the  plea  confefles  the  a£lton,  and  does  not  fufficiently 
^^    avoid  it,  judgment  Iball  be  given  on  the  confeffion,  with- 
out regard  to  a  verdid.     Broome  v.  Rice^  2  Stra.  873. 

(F)    Releafe.      What  collateral  Aft  will  hinder  a  i4Vui.59t. 
Judgment,  vi%.  Releafe  to  one  of  the  Defendants.  - 

X.   A   Remittit  damna  of  fo  much  is  a  releafe  for  fo  much,  and  is^ 
*^    like  acknowledgment  of  fatisfadion,  and  there  need  be  * 
so  judgment  quod  eat  fine  die  as  to  that  part*     Eyr£  v.  Mount. 
H.  9  G.  2.    B.  R.  H.  297. 

2.  If  two  are  jointly  and  feverally  bound,  a  releafe  to  one  dif« 
charges  the  other,     i  Lord  Raym.  69 1« 

3.  Where  the  fum  demanded  depends  upon  a  deed  or  other  in* 
ftrument,  and  on  nothhig  efctrinficf  as  in  debt  or  covenant  to  pay 
20/.,  there  can  be  no  remittitur j  for  the  variance  which  is  made  is 
incoafifteik  with  the  deed  or  inftrument  upon  which  the  duty  de- 
manded depends;  otherwife,  where  it  may  be  more  or  Icfs  by 
matter  eztrinfic  \  as  in  debt  for  rent,  if  more  be  demanded  than  121 
due,  the  overplus  may  be  releafed  ;  for  the  variance  is  not  incon/tft" 
ent  with  the  deed^  and  as  the  piaintifT  is  to  recover  on  the  trial  only 
what  appears  in  evidence  to  be  due,  fo  on  demurrer  he  is  to  have 
judgment  for  no  more  than  he  ought  to  recover,  and  may  remit 
the  reft.  Incledew  v.  Cripps^  2  Salk.  659.  7  Mod.  87.  S.  C. 
a  Lord  Rajm.  8i4« 
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f 4Vi"»  5^S'  (G)  Where  a  ^ehafc^  or  Nolle  Profequi  of  Part  of 

the  Thing  will  be  a  Releafe  of  all. 

2.  lN  treffiafa  agaiaft  federal,  a  mJUfr^i^m  may  be  entered  aa  to 

^  one,  and  ic  (hall  not  rrlrafe  the  other,     i  Wiff.  go. 

4.  It  feeros  that  in  an  offkmffiU  or  other  adion  upon  contra£l, 

againft  feveral  defcndantSi  the  plaintiff  cannot  enter  a  W/r^n^ 

p^t  ai  to  onei  unlefa  it  be  for  fome  matter  opcr-^ttng  in  his  pcr« 

fonal  difcharge,  without  releafing  the  others,     i  Wiif.  90. 

J,  It  fi-ems  cleir  that  when  any  adion  founded  upon  a  ivi^ 
fucti  as  affaolt  and  bartery,  faife  imprifooment,  trover,  and  the 
like,  is  brought  agair.jl  feveral  defendants,  thoiigh  they  all  join  in 
the  fime  oica,  and  be  found  joindy  guLty,  yet  the  plaintiff  may 
afttr  V  rdid  enter  a  mlh  pr^fefw  as  to  fome  of  them,  and  cake  hia 
judgment  againft  the  reft.     Cwe^*  Lowibtr^  i  Lord  Raym.  597, 

isvh*.  cat,  (Q,  2)  Aided  by  Releafe  of  Damages,  or  what  elfo 

would  make  Error. 

'],  TTTHER^  in  an  a£lion  againft  feveral  defendants  the  jury  by 
^^  miftake  have  aflcflfed  feveral  damages,  the  plaintiff  may 
cure  It  by  entering  a  nolle  profequi  as  to  one  of  the  defendants  and 
taking  judgment  againft  the  others;  or  he  may  enter  a  remittitur 
as  to  the  Irflfer  damages ;  or  even  without  entering  a  remittitur^  he 
may  take  judgment  againft  aH  the  defendants  for  the  greater 
damages.     1  Wilf.  30. 

2.  Where  the  jury  give  greater  damages  than  the  plaintiff  haa 
declared  for,  it  may  be  cured  by  entering  a  remittitur  oi  the  fur^ 
plus,  before  judgment.     1  Stra.  1 1  ip.     2  Tid^s  Prof.  798. 

3,  Where  the  duty  to  be  recovered  ia  certain  and  entire,  upon 
the  face  of  the  contra£l,^or  fpeciaity,  a  demand  of  more  than  is  due 
h  bad,  and  cannot  be  aided  by  the  entry  of  a  r/a»//tfvr ;  but 
%hcre  the  duty  ia  compofed  of  frveral  parceis>  a  demand  of  more 
than  is  due  may  be  aided  by  a  remittitur  of  the  overplus,  for  the 
plaintiff  muft  recover  according  10  the  proof,  and  not  to  the  de« 
mand.    Jncledmu  v.  Cripp4i  %  l^rd  Rajuh  B15, 

uvio.  go^.  (N)  When  a  Plea  18  ^^^y&r  P^r/,  and  ill  for  other 
'     *  '  Forty  how  Judgment  (hall  be  given. 

I,  tF  two  or  more  join  to  a  defence  which  is  a  fufficieat  juftifi- 

'^  catirn  for  one,  b|it  no  juftification  for  the  others,  the  plea  ia 

bad  as  to  all  j  for  the  court  cannot  fever  it,  and  (ay  that  one  i^ 

guilty,  and  the  other  not^  when  they  all  put  themfelvca  upon  the 

fame  tcripSf    fid/ips  Tf  Sir^tft  i  Sfra.  509. 

a.  Trefpaft 
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.  1.  Trefpafs  and  falfe  imprifonment  againft  five  defendants* 
They  all  join  in  a  plea  of  not  guilty  as  to  ail  but  eight  days  im*  " 
prifonmenty  which  they  juftify  under  procefs  from  the  univerricy 
of  Oxford  i  but  this  procefs  being  no  juftification  to  fome  of  the 
defendants,  though  it  might  be  as  to  the  others,  judgment  was 
given  againft  all  the  defendants.     Smith  v.  B&uchier^  2  &tra.  994. 

3.  In  trefp^fa  and  falfe  imprifonment  againft  the  pUiatifF  in  the 
a£iion  and  tlir  •'fficeri  they  jointly  juftiBed  under  a  procefs  from 
the  court  at  WeLh  Pod^  returnable  at  the  next  court.  And  it  not 
being  (hewn  that  any  return  was  made,  the  court  held  that  the 
officer  was  a  trefpaffrr  up  initio^  and  that  the  plaintiff,  by  joining 
with  him  in  the  plea,  is  equally  affcdled  by  the  defe£t  of  it. 
And  therefore  there  w«s  judgment  againft  them  both.  MiddUm 
ton  V.  Price ^  2  Stra»  1 184, 

(O.  2)  Judgment  againft  wbom^  when  two  are  fued  i ivia.  ^05. 

and  one  acquitted, 

nrHERE  is  a  difference  between  an  a£l!on  of  confptracy 
^  againft  two  perfons,  and  an  adion  upon  the  cafe  founded 
on  a  wrong  done  by  two  perfons  }  in  the  firft,  if  one  be  found  not 
guilty,  the  judi^ment  muft  be  arrefted,  but  not  if  one  be  found  nol: 
guilty  in  the  latter  cafe.     SubUy  v.  Mott^  i  Wiif.  210. 

(P)  By  Prayen  i avih  606. 

A  Replication  to  a  plea  in  abatement,  traverGng  any  of  the 
^^  fads  in  the  plea,  muft  pray  a  judgment  in  chief.  Bonner 
?.  HaUt  I  Lord  Rajm.  338. 

(  Q^)  In  what  ASions.     Judgment  being  given  (hall  1 4Vin. iot» 
be  a  Bar  of  others.     (Adtions  of  another  Sort.) 

|.   A  N  account  ftated  is  no  plea  in  bar  to  a  demand  of  a  debt  of 

^*   the  fame  nature.     Roades  \r.  Barnes^  i  Burr,  9. 

3.  A  note  of  hand  cannot  be  pleaded  in  bar  to  an  adion 
upon  fimple  contra£l ;  though  a  bond  may,  but  not  one  bond  to 
another.     Rid, 

3.  Afuperftdens  obtained  after  judgment  cannot  be  pleaded  in  bar 
to  an  adion  on  fach  judgment,     Topping  v.  Rjan^  i  Term  Rep* 

a73- 

4.  If  a  fervaqt,  feduced  from  his  mafter,  has  paid  the  penalty 
ftipulated  by  his  anictes  for  leaving  htm,  this  is  a  baV  to  an  a£^ion 
9gatnft  the  perfon  feducinghim,     Bird  v.  Randall^  3  Burr.  134;. 

5.  A  jndgfbcnt  for  a  defendant  on  one  perfonal  aAioti,  is  a 
good  bar  to  another  perfonal  afiion  for  the  fame  caufe.     But  the 

dlllfe  of  a£tion  mvft  be  fpecialiy  ftated  to  be  the  fame.   As  irhere 
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the  defendant}  being  a  creditor  to  a  bankrupt,  had  ^gned  jadgment 
on  a  bond  of  the  bankrupt*8  on  the  pth  Marcb^  and  fucd  out  a 
writ  of Ji>  fa.  thereon,  under  which  the  flicriff  levied  the  money; 
on  the  9th  April  the  commiflion  was  fued  out,  and  in  Michaelmas 
term  following  the  aflignees  brought  trover  for  the  goods  fo  taken 
under  the  execution,  and  had  a  verdid  againft  them.  They  af- 
terwards brought  a/fumpfit  for  the  money  arifing  from  the  fale  of 
the  fame  goods,  the  defendant  having  pleaded  the  former  recovery 
in  trover,  it  was  held  ill,  for  want  of  the  proper  averment  to  fup- 
port  the  plea,  viz.  That  the  quefiion  er  caufe  of  aBion  was  the  fame* 
Afterwards  the  parties  going  to  trial  on  mher  iflues,  the  fpecial 
natter  further  found  was,  that  the  bankrupt  had  committed  an  aft 
of  bankrupty  before  the  9th  March ^  viz.  in  the  February  preceding, 
but  the  court  held  clearly  that  the  aiBgnees  having  failed  in  the 
aftion  of  trover,  could  not  recover  in  ajfumpft  for  the  price  of  the 
fame  goods.  And  the  teft  when  one  a£lion  fliall  be  a  bar  to  an* 
other  is,  when  the  fame  evidence  is  required  in  both  adions,  as 
was  the  cafe  in  this«  Hiicben  v.  Campbell,  2  BL  Rep.  827. 
3  Wilf.  3«4» 

hv'"'-  610.  (0^4)  Judgment  or  Recovery  in  one  Adion,  where 

a  Bar  in  another,  being  brought  by  the  fame  or 
by  different  Perfons. 

A  Judgment  for  the  defendant  in  trover  is  no  bar  to  an  aAion 
^^  for  money  had  and  received  by  the  defendant  for  the  ufe  of 
the  plaintiff.    —  v.  Campbell,  3  fFilf.  240. 

i4Viii.  61U  ^xj  In  ^iiat  Cafes  one  or  feveral  Judgments  fiiall  be 

given ;  and  what  fhall  be  faid  one  and  what  feve* 
ral  Judgments. 

I.  t1[7HEK£  the  count  was  of  a  Joint  trefpafs,  and  the  jury 
^^  found  the  defendants  guilty  of  a  joint  trtfpafs,  and  yet 
fevered  the  damages:  the  court  were  of  opinion  that  \nfuch  cafe 
the  damages  could  not  be  fevered.  And  the  judgment  was  thero» 
fore  reverfed..    Hill  v.  Goodchild,  5  Burr.  2791* 

2.  One  fine  cannot  be  aflcflcd  on  the  admifljon  to  feveral  copy- 
hold tenements.  If  any  count  in  the  declaration  (late  one  fine, 
although  the  other  (late  feveral,  and  there  are  entire  damages,  and 
judgment  for  the  plaintiff^  it  is  error. .  Grant  v.  JftU,  2  DougL  729* 

t4Vin.gir.  (X.  5)  Revived  hj  Scire  Facias. 

I.  lN  Cofgayne  t.  Fly^  2  Bl.  Rep.  99^.  on  a  judgment  of  above 

^  twenty  years  old;  and  in  Bagnall  v.  Gray,  ib.   1140.  on  a 

judgment  of  ten  years  old,  the  court  of  C*  B.  gave  leave  to  foe 

out 
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cmr  2/ci-  fa. ;  but  execution  only  to  iflue  on  a  return  of  fcir^/ecip 
or  an  affid.mt  of  perfonal  fervke  on  the  defend^int. 

2.  If  an  eiecutor  bring  ^  fcire  facias  on  a  judf^ment  or  recog- 
nizance, and  obtain  judgment  quod  habeat  ixecutionem^  and  die  in- 
teltate,  the  admintilcator  de  bonis  mn  muft  bring  a  fcire  facias  on 
the  ori^tDal  judgment,  and  cannot  proceed  upon  the  judgment  on 
Has,  fcirt  facias*     Sembie  Ld.  Raym.  1049. 

3.  If  the  piainttff  in  an  action  after  judgment  and  a  writ  of 
error  allowed,  become  bankrupt,  his  aflignees  cannot  fue  out  a 
Jci.fa.  in  their  own  names  to  compel  an  afllignment  of  errors  till 

fome  judgment  be  given,  and  then  it  mull  be  done  immediately 
after  fuch  judgment;    but  they  ihould  go  on  with  the  writ  of 
error  in  the  bankrupt's  name  till  judgment*     1  T.  R,  463.     Vide* 
3  T.  R.  437. 

4.  The  hufband  cannot  have  execution  for  the  cods  on  a  plea 
of  coverture  found  for  the  defendant,  M'ithout  a  fcire  facias* 
a  Doug/.  63  7^ 

5  A  fcire  facias  on  a  judgment  muft  purfue  the  terms  of  the 
judgment.  And  therefore  where  an  eiecutor  pleads  ^/^/7f  tf^mi* 
ni/iravit^  and  the  plaintiff  does  not  take  iiTue  on  it,  but  takes  judg* 
ment  of  afi'ets  quando  acciderint^  the  fcire  facias  on  that  judgment 
muft  pray  execution  of  fuch  afTets  only  as  have  come  to  the  exe* 
cutor's  hands  fince  the  former  judgment;  and  if  it  prays  execu- 
tion of  aflct&  generally,  without  confining  it  to  th^it  time,  it  can* 
tibt  be  fupported.     Mara  v.  ^in^  6  T.  R,  i. 

6.  The  year  muft  be  computed  from  the  day  of  Cgning  judg^ 
ment.     Sjmffon  v.  Groy^  Barnes f  197, 

7.  And  it  is  to  be  reckoned  by  calendar  months,  and  not  by 
terms.     Winter  y*  Lightboundy  i  S/r^.  301. 

8.  If  the  plaintiff  has  been  prevented  from  fuing  out-execution 
within  the  year,  by  the  defendant's  obtaining  an  injundlion  out 
of  Chancery,  he  may  fue  out  execution  afterwards  without  ^fcirt 
facias*     Michel  v.  Cue^  2  Burr.  66p. 

9.  The  fcire  facias  muft  be  fued  out  of  the  fame  court  where 
the  judgment  was  given,  if  the  record  remains  there*  Com.  Dig. 
tit.  PJeader  {^h'  3). 

10.  If  the  judgment  be  of  more  than  twenty  years  ftanding, 
there  muft  be  a  rule  to  fliew  caufe,  fupporttd  by  an  affidavit  that 
the  judgment  is  unfatisfied.  Blakely  v.  Fincent,  T.  35  G.  3.  JVa^ 
ters  y.  Hales ^  £.  37  G.  3.  cited  Tidd*s  Brae.  404. 

I  !•  In  debt  on  bond,  conditioned  for  the  payment  of  money  by 
inftalments,  where  the  proceedings  are  ftayed  on  payment  of  one 
or  more  inftalments,  judgment  is  entered  as  a  fecuiity  for  the  re- 
mainder, with  a  ftay  of  execution  till  they  become  due ;  and  in 
fuch  cafe  there  feems  to  be  no  neceffity  for  a  fare  facias  if  cxe« 
cution  be  taken  within  a  year  after  each  default.  Darby  v.  WiU 
hinSi  2  Stra.  95  7,     S.  P.  2  Bl.  Rep.  706- 

'*  12.  It  has  been  holden  that  no  j^^ri^/ execution  can  be  taken 
out  on  a  general  judgment  againft  a  defendant,  before  his  dif* 
charge  under  an  infolvent  a<i,  without  firft  ftting  out  z  fcire  facias, 
SuKion  Vf  Mardin,  1  Term  Rep.  8q» 

13.  Where 
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93.  Where  a  new  perfon,  who  was  not  a  party  to  a  )uif^fiiftit;« 
derives  a  benefit  by«  or  becomes  chargeable  to  the  cKecurioni  tfaf  re 
mud  be  9/cirf/aciafto  make  him  a  party  to  the  jadgment*  p€* 
$t9yr  r.  Brace^  x  Ld»  Raym*  '24$* 

14*  Where  there  are  two  or  m«re  plai^itiffs  or  Hefendants  in  a 
perfonal  ^€L\ox\^  and  one  or  more  of  them  die  after  fu^gmrnt,  exe- 
cution hy Ji,  fa,  or  ca./a.  may  be  had  for  or  aj^ainft  the  furvtforSf 
without  %/cirt/acHif.     Pemyer  v.  Brmse^  i  Ld.  Rmym.  2  5. 

15.  If  a  verdidi  be*found  on  a  plea  of  coverture,  for  the  wife« 
who  has  been  fticd  as  a  feme  fole,  it  has  been  determined  that  it 
is  irregular  to  fue  out  ext cation  for  the  cofts  in  the  liarae  of  huf. 
band  and  wife  without  a  fcire/aciai ;  but  the  wife  may  take  out 
execution  in  her  own  name,  brcaufe  the  plaintiff  having  derhre4 
againft  her  as  fole  is  concluded  from  denying  it.  U^ooiiey  v.  Rahifr^ 
7,  DougL  6'^'j . 

16.  Where  the  defendant  dies  after  iiHerioe«toryy  and  before 
final  judgment,  the  plaintiflr  muft  fue  out  two  writa  <A  fcirt  facing 
Co  entitle  himfclf  to  take  out  execution  ;  one  before  final  juHg- 
ikient  to  make  the  ex^ecutora  or  admiuiftrators  parties  to  the  re* 
cord;  the  other  after  final  judgment  to  give  them  an  opportunity 
of  pleading  the  want  of  aflets,  or  any.  other  matter  that  an  exe* 
ctttor  may  plead  in  bis  defence  to  TLfiirgfacws  brought  upon  a  final 
judgment  againft  his  teftator ;  for  it  would  be  unreafonable  that 
the  eaecutors  or  adminiftraton  Should  be  in  a  worfe  fituation, 
where  their  teftator  or  inteft«te  died  before  final  juHgnicnt  than 
they  would  have  been  in  if  he  had  died  after.  Tomiinj  v.  Grat* 
ton^  Say.  Rep-  266. 

17.  If  an  executor  brings  zfcirefaciai  on  a  judgment,  and  hat 
judgment  quod  habeat  executtomm^  and  dies  inteftatf,  the  admt* 
siiftrator  dt  hnu  twn  muft  bring  a  Jcire  facias  upon  the  original 
judgment,  and  cannot  proceed  «pon  the  judgment  in  ihe/dnfom 
€ias.     Trt^fiban  v.  Lan»r£n€4^  a  Ld,  Raym,  1 049. 

1 8.  A  /cire  facias  to  revive  a  jud^^ment  entered  on  a  bond  fe» 
curing  an  annuiiy  irranted  before  ftat.  17  G.  3.  c.  z6.  f  2.  com- 
manding that  no  affion  (hall  be  brought  on  any  judgment  already 
entered,  (unlefs  certain  requifites  were  complied  with)  is  an  to* 
tion  withir  that  claiife.     Fenner  t.  Evaast  1  T.  R.  269. 

19.  hfcite  facias  to  revive  a  former  judgment  is  fo  far  a  con« 
tinuation  of  the  Umt  a£lion«  that  if  the  plaintiff's  teftator  had 
agreed  not  to  bring  a  writ  of  error  in  that  former  aAion,  fuch 
agreement  Ibali  bind  bis  executors  upon  the  fcirc  facias  being 
brought  agaioft  them.    EsaciOors  of  Wright  v»  Huit^  i  T.  R^  388* 

i4T;n.g«T.  ^Y)  When  to  be  figned  and  entered. 

X.  iN  debt  for  a  penalty  for  ncn*perfonnance  of  covenants,  judg* 
^  ment  on  demurrer  may  be  entered  up  for  the  penalty,  in 
like  manner  as  before  the  ftat.  8  {5*  9  f^.  3.  r.  1 1. }  but  then  it 
can  ftand  only  as  ftcurity  for  the  dauu^s  fuftmmd.  dedwim  v. 
Crpy/lt»     iCouf  357. 

2.  PlaintiflF 


2.  Plaintiff  U  not  obliged  to  proceed  to  final  judgment  next 
term  after  trials  therefore  if  verdid  in  HiL  vac.  defendant  ren« 
ders  himfelf  in  Eofttr^  and  plaintiff  might  hiive  final  judgment, 
but  does  not  fign  ii  till  Trimty^  and  in  Alichaelm^s  chugts  defendant 
hi  execution,  it  ia  well,  »nd  defendant  is  not  entitled  tofu^ftdtasm 
Pitrci  V. ,  H.  24  G.  a.     i  JFilf.  297. 

3.  The  court  will  give  leave  in  the  iirft  iiidance  to  enter  up 
juderoent  im  a  verdiA  reduced  by  an  award.  Higginfin  v.  NrJbUt^ 
i  Bof.  if  Puit.  97. 

4.  The  court  wiU  not  order  plaintiff  ^s  attorney  to  bring  in  and 
enter  up  judgment  on  the  motion  of  a  ftranger,  though  in  order 
that  it  may  be  ufed  as  evidence  on  a-  penal  ftatttte*  Huifin  y* 
im'Uh^  M.  II  G.  2.     Andr^  22 •> 

5.  If  plaintiff  in  an  ^Qixon  for  arrear»»  dies  before  judgment  00 
a  fpecial  verdi^S  judgment  m^y  be  entered  as  of  the  term  io 
which  the  pofiitk  was  returnable^  Trelawmy  ▼•  Wincbefiir^ 
I  Burr.  2 '  9* 

6*  >VheTe  defiendant  dies  pending  time  of  argument  or  con« 
fideration  of  the  coui^t,  judgment  entered  nunc  pro  tunc.  ^JH^  v- 
Reynolds^  2  Stra^^x^^ 

7*  if  defendant  in  error  die»  pending  a  cur.  advlfarc  vuk^  the 
court  will  give  leave  to  enter  judgment  nunc  pro  tunc.  Cumber  v.- 
WanCy  I  Stra.  426. 

8.  The  court  will  not  give  Ic^ve  to  enter  up  a  judgment  of  2^ 
years  (landing  nunc  pro  tunc.    Flbmte^  v.  E.  Bolhigbrckct  i  &tra»  639V 

9.  If  defendant  dies  after  judgment  pionounced  for  himi  the 
court  will  give  leave  to  enter  it  up  as  of  that  term,  thoifgh  the 
application  is  lis  or  feven  terms  after.    Norwich  v.  Berrj^  4  Burtm 

«77-    ^ 

10.  If  an  exeeotor  receive  affets  between  the  time  of  the  plain* 

tiff's  fuingout  the  writ  and  a  j.udgment  quanda aciiderk^  upon 
pkae  ndftunifiravit  pleaded,  the  court  will  permit  the  plaintiff,  ii» 
hi%  fdnfacia^  to  amend  his  judgment  as  to  the  time,  when  he 
could  at  the  fooneft  have  entered  it  up,  unlefs  the  defendant  can  • 
iiev,  that  in  point  of  faA  fome  injuftice  will  be  done  by  it  io  tbr 
particular  cafe.     Mara  v.  ^^n^  6  ST.  R*  I. 

11.  By  rule  of  C B.^  E.  12  G.  2^,  it  is  ordered,  that  after  the 
firft  day  of  the  then  next  term,  all  poficas  and  inquifitions,  oa 
which  final  judgments  are  figned,  (hail  be  left  with  the  protho* 
notaries,  in  ordev  that  the  judgment  may  be  immediately  entered^ 
MorneSf  2S9- 

1 2.  By  rule  of  B.  JP.  and  C.  P.  HiL  35  G/j.  it  is  ordered  that 
after  the  firft  day  of  the  next  term  no  judgment  (hall  be  figned 
for  non*payment  of  iffue-money ;  but  that  it  Ihall  remain  to  be 
taxed  as  part  of  the  cofts  in  the  caufe.  ^T.  R.  2\i^  2H.  BL 
f^Ur  V.  0Jk9m4,  6  T.  R.  477;. 

13.  The  court  will  pot  allow  a  plaintiff  to  fign  judgment,  be* 
caufe  the  defendant  refufes  to  pay  for  half  the  paper-books  de^ 
livered  to  the  Judges,  the  cafe  being  withifi  the  above  rule.  Pu/t^ 
^nm  r.Bd^Jb0w^  4  Bjf.  fi  PuU.  z^qu 

14.  Plain* 
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14.  Plaintiff  cannot  (ign  judgment  for  the  defendant's  refufltig 
to  pay  4^>  for  the  warrant  of  attorney  vhen  the  copy  of  the  dc« 
claration  is  delivered  to  him.     0*Nea/er.  Prue^  4  T.  R,  370. 

15.  Where  either  party  dies  after  verdi£l  in  vacation,  judgment 
may  be  entered  at  compnon  law  in  that  vacation,  as  of  the  pre* 
ceding  term.  Barnetj  266.  I  Ld*  Raym,  695.  2  Ibid.  ^66.  849* 
869.  6  T,  R^  368.  7  lb,  20.  In  fuch  cafe,  the  roll  ought  to  be 
brought  in  and  filed  before  the  eflbign  day  of  4he  fubfequenc  term. 

16.  So  where  either  party  dies  after  vtrdidl^  judgment  may^ 
under  7  Car.  2.  c.  8.,  be  entered  fo  as  to  fupport  the  proceedings 
at  any  time  within  two  terms  after  the  verdt£l.  And  ac  common 
laW|  if  either  party  dies  after  fpecial  verdi£l,  and  pending  the 
time  for  Sirgument,  (2fr.  thereon,  or  on  demurrer,  motion  in  arrcft 
of  judgment,  or  for  a  new  trial,  judgment  may  be  entered  after 
the-drath,  as  of  the  term  in  which  thtpofiea  was  returnable,  br  ia 
yrhich  judgment  would  otherwife  have  been  figned  nunc  pro  tunc* 
Tidd'j  Prac.  840.  842.  853. 

17.  PlaintiiF  cannot  fign  judgment  for  want  of  a  plea  without 
dennanding  one ;  though  the  defendant  has  not  t^ktn  the  dccla^* 
ration  out  of  the  office.     JFbite  v.  Dent^  i  Bo/,  ^  PulL  341. 

i8.  If  defendant's  attorney  has  underuken  to  appear,  judg- 
ment  may  be  figned  though  appearance  is  not  aAually  entered. 
BarneSy  238. 

19.  If  declaration  is  left  in  the  office  before  appearance  or  no- 
tice, then  appearance,  and  then  notice  in  another  term,  and  judg« 
tnent  figned  next  term,  it  is  good  ;  for  the  declaration  is  only  well 
delivered  from  the  notice.     Barnes^  242. 

2o«  If  defendant  has  time,  on  terms  of  pleading  ifliiably,  and 
puts  in  a  (ham  demurrer,  judgment  may  be  figned  ;  but  not  if  it 
is  a  fair  demurrer.     Grayy.  Afiton^  3  Burr.  1788. 

21.  If  defendant,  when  under  an  order  to  plead  ifluably,  puts 
in  a  plea,  which,  though  informal,  goes  to  the  fubftance  oi  the 
a£kion,  the  plaintiff  cannot  fign  judgment  as  for  want  of  a  plea. 
Tbeliufon  v.  ^mith^  5  3".  if.  152. 

22.  Judgment  was  figned  on  the  2d  of  November^  plaintiflF  filed 
common  bail  on  the  3d,'  and  a  rule  was  granted  to  (hew  caufe^ 
why  the  judgment  ihould  not  be  fet  afide  for  irregularity.  1  be 
rule  was,  however,  difchargcd  upon  its  being  dated  by  the  Mailer 
fo  be  the  conftant  practice  to  fign  judgments  on  the  2d  of  Novem- 
ter  before  the  eflbign  day,  in  all  c<'fes  where  common  bail  is 
filed  between  the  2d  and  the  6th  November*  Wanfej  v.  Moore^ 
5  r.  if.  65. 

23.  In  B.  R.  judgment  may  be  figned  for  want  of  a  plea  at 
any  time  after  twenty-four  hours  from  the  time  of  the  plea  de- 
manded.    Dyehe  v.  Burgoyne^  i  T,  R.  454. 

24.  And  this  is  the  rule,  whether  the  time  for  pleading;  be  or 
be  not  expired  when  fuch  demand  is  made.   •  Rowles  v.  Edwards^ 

'  4?;^.  118. 

25.  Where  the  declaration,  filed  in  the  office  before  defendant's 
appcarancci  was  endorfedi  JiM  conditmallyi  and  judgment  after- 
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wards  figned  for  want  of  a  pka,  the  court  held  it  irregular,  though- 
the  notice  ferved  on  the  defendant  was  of  a  declaration  generally* 
Cort  V.  Jacques^  8  T.  R.  77, 

26.  It  procefs  is  returnable  i^th  November ,  declaration,  with 
notice  to  plead  in  eight  days,  left  in  the  office  24th  November^  and 
defendant  does  not  plead  nor  file  common  bail,  and  plaintiflF  files 
common  bail,  and  figns  judgment  after,  it  is  well.  He  might 
have  figned  it  immediately  after  the  eight  days*  Shadnvellv*  An^' 
gellf  2  Burr.  55.  , 

27.  No  proceedings  having  been  had  for  above  a  year,  the 
plaintiff,  two  days  before  Hilary  Term^  gave  notice  of  his  inten- 
tion to  proceed.  Two  days  after  the  term  he  ferved  a  rule  to 
plead,  and  the  fame  vacation  judgment  was  figned  for  want  of  a 
plea,  which  was  held  regular-     MUbourne  v.  Nixon,  2  7.  R.  40. 

28.  If  defendant  do  not  rejoin,  the  plaintiff  may  ftrike  out 
the  previous  pleadings  and  enter  judgment  as  for  want  of  a  plea. 
Petrie  v.  Fitzroj^   5  T.  /?.  I52. 

29.  To  an  adion  of  debt  on  bond,  the  defendant  pleaded  fokni 
md  diem,  and  entered  it  in  the  general-iffue  book ;  the  plaintiff  whs 
thereby  enabled  to  fign  judgment  as  for  want  of  a  plea,  it  being 
confidered  as  a  waiver  of  the  imparlance  to  which  the  defendant 
was  entitled.     Lockhart  v.  Mackreth,  5  T.  R.  661. 

30.  If  declaration  is  left  in  the  office  de  bene  effe  and  notice 
given,  defendant  muft  take  it  out  and  pay  it,  or  plaintiff  may  re* 
fufe  plea  and  fign  judgment.     Keeling  v.  Newton,  i  Wiif.  173. 

31.  Judgment  cannot  be  figned  till  fummons  for  time  is  dif* 
charged,  though  defendant's  attorney  did  not  attend.  Barnes, 
340.  255. 

32.  On  order  for  two  days'  time,  judgment  cannot  be  figned 
till  thiid  day  in  the  afternoon.     Barnes,  266. 

33.  Though  a  rule  to  plead  expire  on  a  dies  non  the  defendant 
is  bound  to  plead  on  or  before  that  day,  and  if  he  do  not,  judg- 
ment may  be  figned  againll  him  on  the  next  day.  Mefure  v. 
Britton,  2H.Bl.616. 

34.  On  a  rule  to  plead,  i^c.  in  four  days,  if  the  defendant  de- 
lay till  the  morning  of  the  5th  day,  the  plaintiff  may  fign  judg- 
ment*    Hafelar  v.  Anfell^  i  DougL  197. 

35.  On  a  rule  to  plead,  reply,  ^c.  in  four  days,  if  the  paVty 
on  whom  the  rule  is  made  delay  complying  with  it  till  the  moriif 
ing  of  the  5th  day,  the  adverfe  party  may  refuie  to  receive  it,  and 
fign  judgment.     Thom/on  v.  Rjall,  4  jT.  R.  195. 

(C.  a)  Arreft  of  Judgment,  for  what ;  how ;  when.  T4vin.  stt > 

I.  lUDGMENT  after  verdid  (hall  not  be  arrefted  for  an  ob- 
J  jetlion  that  would  have  been  good  on  demurrer.  Thus,  in 
^bt  on  fecurity-bond  of  a  bailiff  of  G.  hundred,  conditioned  li  he 
duly  executes  his  office  nmthin  that  hundred,  and  executes  all 
warrants  4ire£ted  to  him>  and  makes  due  returnsi  then>  &c.  plra 

of 
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•f  perfermMice  %  replication,  that  defeiMiant  bad  not  diily  ciecote d 
a  warrant  direded  to  him  i  rejoinder,  he  had :  vcrdiA  againll 
him :  he  (ball  not  arreft  judgment,  becanfe  it  is  not  alleged,  that 
the  warrant  was  direAed  to  him  aa  bailiff  of  G.  handred»  Wfjhn 
T.  Mafm^  %Burr.  1725. 

a.  Ptr  Curiam.  After  judgment  on  demurreri  defendant  (hall 
not  come  to  arreft  judgment  on  the  return  of  the  inquirjTi  for  an 
eaception  that  might  have  been  taken  on  arguing  the  demurren 
Seats,  in  cafe  of  judgment  by  default,  or  if  the  fault  arifes  ott 
writ  of  inquiry,  or  vcrdiA.     Ednvatds  v.  Blunt^  i  S/nr.  425. 

3*  It  is  now  fettled,  (though  otherwife  formerly)  that  judg- 
ment cannot  l>e  arrefted  for  extrifific  or  foreign  matter,  not  appear- 
ing on  the  face  of  the  record,  but  the  Court  are  to  judge  upon 
the  record  itfelf,  that  their  fucceflbrs  may  know  the  grounds  of 
their  judgment,     i  Ld.  Raym.  232.     4  Burr.  2287. 

4*  At  common  law,  where  any  thing  is  omitted  in  the  declara^ 
tion,  though  it  be  matter  of  fubftance,  if  it  be  fuch  as  that,^with« 
out  proving  it  at  the  trial,  the  plaintiff  could  not  h«ve  had  a  ver« 
di£l,  and  there  be  a  verdi£i  for  the  plaintiff,  fuch  omiflion  (hall 
not  arreft  the  judgment,     i  71  i{.  141.   3  Ibid  147.   7  Ibid.  518. 

5*  This  rule  is,  however,  to  be  underftood  with  feme  limita- 
tion, for  it  appears  to  be,  that  where  the  plaintiff  has  ftated  his 
title  or  ground  of  zQ\oxk  defeAively  or  inaccurately,  it  is  a  fair 
prefumption,  after  verdt£l,  that  they  were  proved  \  but  that  where 
the  plaintiff  totally  omits  to  ftate  his  title  or  cau(e  of  a£lion,  it 
need  not  be  proved  at  the  trial,  and  therefore  there  is  no  room 
lor  fuch  prtfumptton.     2  Dwgl.  679. 

6.  After  verdi£l  the  Court  will  do  what  they  can  to  help  the 
declaration,  but  not  after  judgment  by  default :  fo,  if  plaintiff  has 
not  aveired  performance  or  readinefs  to  perform  what  was  to  hft 
done  on  his  part,  judgment  (hall  be  arrefted.  CoUins  v.  GMs^ 
2  Burr.  899. 

7*  Sunday  is  not  efteemed  one  of  the  four  days  within  which 
arreft  of  j udgment  (hall  be  moved  for.    4  Burr.  2130.    2  Dough 

745. 

8.  Motion  in  arreft  of  judgment  on  the  crown  (ide  may  be 

made  at  any  time  before  fentence  pronounced.     2  Burr.  799. 

9.  Motion  in  arreft  of  judgment  muft  be  on  the  appearance 
day  of  the  return  of  hob.  ear.jur.    Barnes^  445. 

lo*  If  it  is  to  be  moved  the  laft  day  of  term,  there  muft  be  no- 
tice given.    Barnes^  247. 

11.  Defendant  in  an  indictment  may  move  in  arreft  of  judg- 
ment any  time  before  iudgmeiit  figned.  Reu  v.  Hajft  2  Sira.  843. 
5  T.  R.  445.  Though  a  new  trial  has  been  previoufly  moved  for* 
Tayhr  v.  Jy'hiteiead,  2  Dwgl.  745. 

12.  If  there  is  a  demurrer  to  one  count,  and  a  verdiA  for 
plaintiff  on  the  other,  judgment  cannot  be  arrefted  till  the  de» 
inurrer  is  determined,  for  till  then  the  proceedings  are  not  com* 
pkte.    Goodright  v.  Ho^sw^  Amir,  282. 

13.  Tkc 
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13.  The  court  will  not  arreft  the  judgment  in  an  a£lion  for 
words  in  one  count,  though  fome  of  them  be  not  a£tionable. 
Secujf  where  there  are  two  counts,  and  a  general  verdi£l:  is  given 
for  the  plaintiff.     Lloyd  v.  Morris,   Willes,  443. 

14.  If  fome  counts  in  a  declaration  are  good,  and  fome  bad» 
and  general  damages  are  given,'  the  court  will  arreft  the  judgment 
in  totOf  and  will  not  award  a  venire  de  novo.  Holt  v.  Scholefield^ 
6T.  R.  691. 

15.  A.  having  declared  on  a  promiilbry  note  again  (I  ^.,  made 
by  C  to  A^t  by  him  indorfed  to  &,  and  by  him  again  indorfed 
to  A*f  and  having  obtained  a  verdl<ft,  the  judgment  was  arrefted 
on  the  ground  of  a  circuity  of  aflion.  Bjfiop  v.  Haywood^ 
4  T.  R.  470. 

i6*  Where  in  an  adion  of  ajfumpjit  on  a  bill  of  exchange  with 
thft  ufual  money  counts,  the  defendant  pleads  nil  debet  to  the  count 
on  the  bill,  but  does  not  plead  at  all  to  the  other  counts,  after  a 
▼erdifi  for  the  plaintiff  the  defendant  (hall  not  take  advantage  of 
his  own  mifpleading  in  arreft  of  judgment.  Harvey  v.  Richards^ 
1  H.  B.  644. 

(D.  a.  2)  Set  afi(fe,  for  what  and  how.     Irregularity  i^nn.  63a 
in  figning  it.    Want  of  or  InfufEciency  in  a  Plea,  ^ 

I.  lUDGMENT  may  be  figned  for  want  of  a  plea  at  any  t»m6 
J   after  24  hours  from  the  time  of  the  plea  demanded.    Dycht 
y.  Burgoyne,  i  T.  R.  454. 

2.  But  plaintiff  cannot  (ign  judgment  for  want  of  a  plea  till  the 
expiration  of  24  hours  after  dematid  of  plea,  Whether  the  time  for 
pleading  be  or  be  not  expired  when  fuch  demand  is  made. 
Rotu/es  v.  Edwards,  4  T.  /?.  1 1  }f. 

3.  If  defendant,  being  under  an  order  to  plead  iffu^My,  plead 
fereral  pleas,  one  of  which  is  not  iffuable,  the  plaintiff  may  figa 
judgment  as  for  want  of  a  pie?,  though  the  others  be  iflfuabld 
pleas;  for  the  plea  which  was  pleaded  in  difobcdienee  to  the  ordet 
vitiated  all  the  others.     Waterfall  v.  Glode,  3  T.  R.  305. 

4.  Where  a  defendant,  when  under  an  order  to  plead  iffttably^ 
put  ih  a  plea,  though  informal,  which  went  to  the  fubftanee  of 
the  aftion,  the  court  held  that  the  plaintiff  could  not  fign  judg« 
ment  as  for  want  of  a  plea.     Thellufon  v.  Smith,  5  7*.  R.  15). 

5.  If  the  defendant  fuffer  plaintiff  to  file  common  bail  for  him 
under  the  ftatute,  the  latter  may,  upon  the  expiration  of  the  rule 
to  plead^  fign  judgment  for  want  of  plea  without  any  demand  of  a 
plea.    Palk  y.  Rendtw,  8  7.  R.  465. 

6.  Aliter  where  the  defendant  enters  an  appearance,  thoueh  he 
does  not  take  the  dechrafioii  ott  of  the  office.  WUti  t.  Z)m#» 
X  Bof.  a PuU.  y^i. 

7*  Not  guilty  pleaded  to  an  aAioa  of  debt  on  a  penal  (latute  Is 
not  fttch  a  nuility  as  warrants  judgmetit  to  be  iig^d  for  want  of 
a  plea.     Coffin  f •  /.  ?•  Carter,  1  T*  R*  46. 

Vol.  V.  M  8.  Where 
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t.  Where  the  defendant  is  joined  with  his  wife  in  the  writ,  \i€ 
may  etiter  an  appearance  for  himfelf  only,  and  in  fuch  cafe  th6 
plaintiff  cannot  fign, judgment  for  want  of  a  plea,  without  de^ 
manding  a  plea.     Ciark  v.  Norris  i3f  Ux^t  i  H,  B.  235. 

9.  If  defendant,  after  craving  oyer  of  a  deed,  do  not  fet  forth 
the  whole  deed,  the  plaintiff  may  fign  judgment  as  for  want  of  a 
plea,  or  the  Court  will  quafh  the  plea.  tVallace  v.  The  Duchefi 
cf  Cumberland^  4  T.  R.  370. 

10.  The  defendant  having  furrendered  in  difcharge  of  his  bail 
in  K»  B.  removed  himfelf  by  habeas  corpus  into  the  Fleets  and  plain- 
tiff declared  againft  him  there  after  the  end  of  the  fecond  terni 
after  the  writ  was  returnable,  a  judgment  of  noti  prv  figned  after* 
wards  was  irregular.     Sherfon  v.  Hughes^  5  T.  R.  35* 

11.  In  general  a  prifoner  need  not  give  notice  of  his  having 
filed  a  plea ;  but  when  he  pleads  at  an  earlier  time  than  by  the 
rules  of  the  court  he  is  compellable  to  plead,  he  mud  give  notice, 
and  if  he  do  not,  the  plaintiff  may  fign  judgment  as  for  want  of  a 
plea.  Rujholm  v*  Chapman^  5  7*.  jR.  473.  Parkin/on  v.  Tbom/ortf 
8  T.  R.  596. 

12.  When  the  defendant  pleads  a  plea  not  adapted  to  the  na- 
ture of  the  afiion,  as  nil  debit  in  ajfumpfit^  lie,  the  plaintiff  may 
confider  it  as  a  nullity,  and  (ign  judgment.     Barnes^  257. 

*4Via.63i.  ^D.  a.  3)  Set  afide  for  Irregularity  in  figning  it.  Not 
^"'~~**'  paying  for  the  IJfue^  &c. 


o 


|N  the  delivery  of  the  iffue,  or  returning  the  paper  book,  the 
defendant  was  formerly  obliged  to  pay  for  copies  of  the 
pleadings,  except  in  a£tion8  by  a  pauper,  or  againft  an  attorney^ 
or  prifoner ;  and  in  a  qui  tarn  a£tion  he  paid  double.  This  was 
called  iffue-money,  on  non-payment  of  which  the  plaintiff  might 
have  figned  judgment.  But  by  a  late  rule  of  court  no  judgment 
fliall  be  figned  for  non-payment  of  iffue-money,  but  the  fame  (hall 
remain  to  be  taxed,  as  part  of  the  cods  in  the  caufe.  R.  H^ 
35  Geo.  3.  6T.  R.  218.  Which  rule  is  conftrued  to  extend 
not  only  to  general  iffues,  but  alfo  to  all  fpecial  iffucs,  and  the 
demurrer  and  paper  books  made  up  therein.  6  T.  R.  477.  22. 
M.  36  G.  3. 

• 

v4Via.6sv  (£•  a)  Set  aude  for  Irregularity  in  figning  it.   Want 

of  Notice  of  Writ  or  Declaration. 

T)LAINTIFF  having  appeared  for  defendant  purfuant  to  aft  of 
-*-  parliament,  left  a  declaration  in  the  office  in  Eafter  term^.  and 
in  Trinity  term  gave  notice  thereof  to  defendant,  and  for  want  of 
plea  figned  judgment.  Defendant  applied  to  the  court  within 
Tri/uVjr  term  to  fet  afide  the  judgmcnti  the  nature  of  the  aftion 

being 
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being  omitted  la  the  notice,  and  on  hearing  counfel  on  both  fides 
the  judgment  was  fet  afide.  ,  In  Michaelmas  term  following  plain- 
^ff  gave  new  notice  of  the  declaration,  and  figned  a  fecond  jodg* 
ment*  The  defendant  applied  again  to  the  court  to  fet  that  judg- 
ment afide,  infifting  that  the  declaration  was  well  delivered  from 
the  time  of  ferving  the  fecond  notice  only,  and  that  the  writ  being 
returnable  in  Ea/ler  term  lad,  the  declaration  was  delivered  too 
late,  and  the  plaintiflF  mud  begin  again ;  and  the  court  were 
of  that  opinion,  and  ordered  the  fecond  judgment  to  be  fet  afide. 
Barnes^  291. 


3lurp. 
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(A*  c.  1)  Exempted  from  ferving  on  Juries.    Who  *'V»ft'*og' 

are,  and  Remedy  if  returned. 

TF  the  inhabitants  of  a  diftri£l  have  enjoyed  a  prefcriptive  right 
^  of  ixtn^tion  from  ferving  on  juries,  they  are  not  liable  to  ferve 
under  any  of  the  Jlatutes  relative  to  juries.       Rex  v.  Pugb^ 

1  Dougl.  i88. 

(E.  c)  Challenge  to  the  Array.    Who  may  take  it.    a»vin  »i6. 

I.  A  FTER  entering  into  the  common  rule  for  a  fpecial  jury,  if 
^  one  of  the  parties  ftrike  out  hundredors,  and  at  the  trial 
challenge  the  array  for  want  of  hundredors,  it  is  a  contempt, 
and  attachment  (hail  iffuc.  Rex  v.  Burridge^  i  Str.  593.  Ld. 
Rajm.  1364. 

2.  But  if  the  defendant  in  an  information  obtain  a  rule  for  a 
fjpecial  jury,  the  profecutor  takes  the  venire  to  the  flieriff,  the  de* 
fcndant  may  challenge  the  array  if  the  (heriff  has  an  intereft  in 
the  caufe,    and  it  (hall  not  be  contempt*     Rex  v.  Jchn/en^ 

2  Sir.  io«o. 

3*  The  party  to  whom  the  (heriflF  is  related  cannot  challenge 
the  array  for  that  reafon.  Semb.  But  if  he  do,  and  there  is  a 
demurrer  infianier  to  that  challenge,  and  before  it  is  determined, 
the  other  party,  for  the  fake  of  expedition,  move  to  quaOi  the  array, 
the  court  will  do  it  without  the  confent  of  the  party  challenging. 
Kjnaft^n  v«  Major  of  Sbrenv/burj^  Andr.  8 J*  104. 

4*  In  an  adion  on  a  bye-bw,  that  no  perfon  who  is  not  afree* 
man  could  keep  any  (hop  or  expofc  any  goods  to  fale  bf  retail 
within  the  faid  city,  excepting  at  fws,  it  is  a  good  challenge  that 
tbc  flieriff  19  a  freeman.    Ktrketb  v.  Braddoch^  3  Burr.  1 847. 

Ma  5.  It 
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5.  It  is  a  good  caufe  of  challenge,  if  the  jury  is  returned  by  an 
under-lheriflF  who  is  attorney  in  the  caufe.  Baylis  t*  LucaSf 
Cowp.  iia. 

*'^'°'44>  (Y.  c)   Challenge.     What  Perfons  may  be  impan- 
ndled.    (la  refpedl  of  their  Qaality  or  Degree.) 

J.  A  Knight  need  not  be  returned  upon  the  panel  in  cjeA« 
^^  ment,  on  the  dcmife  of  a  peer.     GcodtitU  v.  Thrujlout^ 
aStra.  1023. 

a.  By  ftat.  24  C  2.  i*.  18.  challenge  to  the  panel  for  want  of  a 
*    knight,  when  a  peer  is  party,  is  taken  away. 

3.  By  ftat.  3  G.  2.  c.  25./  19.  the  (hcrifFs  of  the  city  of  Lon* 
don  for  the  time  being  (hall  not  return  any  perfon  to  try  any  iflue 
joined  in  Bm  i?.,  C.  B,,  or  Exchequer,  or  to  ferve  on  any  jury  at 
the  fefllons  of  oyer  and  Urmner^  gaol-delivery,  or  feflions  of  the 
peace  for  the  city  of  London^  who  fiiall  not  be  a  houfeholder  with- 
in the  city,  and  have  lands,  tenements,  or  perfonal  eftate  to  the 
value  of  loo/.t  and  the  fame  matter  being  alleged  as  caufe  of 
challenge,  and  fo  found,  (hall  be  admitted  as  a  principal  chal- 
lenge, and  the  perfon  challenged  (hall  be  examined  on  oath  on 
the  truth  of  the  faid  matter. 

4.  And  by/  20.  no  perfon  (hall  be  returned  to  ferve  on  a  jury 
for  the  trial  of  a  capital  ofience,  not  qualified  to  ferve  as  a  juror 
in  civil  caufes. 

»iviruu5>  ^2.  c.  2)  Challenge.     Freehold  neceflary  or  nor,  in 

what  Cafes. 

X.  lF  a  juryman  in  treafon,  brought  to  the  book,  fays  he  has  no 
^  freehold  in  the  county,  he  (hall  be  fworn  upon  a  voire  din 

to  that  matter,  and  if  he  anfwer,  he  has  none,  he  (hall  be  fet 

afide.     ^ovjniefs  cafe,  1746.    Fofier^  7. 

2«  If  a  juryman  has  freehold  and  copyhold  amounting  to  loA 

^r  annum^  it  is  a  good  qualification,  though  the  freehold  alone 

is  under  \oLper  mnnum.     Ibid. 

3.  So,  by  ftat.  3  C?.  3.  c.  7.,  in  Mtddlefex^  leafeholders  having 
50/.  above  ground  rents  or  other  refervations^  (hall  be  obliged  to 
ferve  on  juries  when  fummoned. 

4.  So,  by  iiat.  3G.  2.  r.  25.  /  18.,  any  leafeholder  for  th<5 
term  of  500  years  abfolute,  or  for  any  term  determinable  on  life 
or  lives,  of  the  clear  yearly  value  of  20/.  per  annum  over  and  abort 
the  rent  referved,  is  qualified  to  ferve  on  juries. 
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(A,  d,  3)  Challenge  (principal)  or  peremptory  to  the  m'Vm.»5«* 

Jurors.     What  (is). 

I .  /^HARLES  Ratcliffe  had  been  convldlcd  of  high  treafon ; 
^^  and,  in  B.  R.^  Miih»  20  G.  2.,  upon  a  collateral  iflue,  that 
he  was  not  the  fame  pcrfon,  a  peremptory  challenge  was  infifted 
on,  and  refufed  by  Ch,  J.  Lee.  1  Blac*  4.  €.  Vide  Fofter^  42. 
John/on^ h  cafe,  ib.  46.  and  Harft,  Co.  Lift.  157.  Note  8. 

2.  Any  degree,  even  thc/mallffl  degree,  of  intereft  in  the  quef- 
tion  depending,  is  a  decifive  objeQion  to  a  juror.  Per  Lord 
Mansfield.     3  Burr.  1 856. 

3.  A  juror  may  be  challenged  propter  deliBuntj  as  for  convic- 
tion of  treafon,  felony,  perjury,  or  confpiracy  \  or  if  for  fome 
infamous  offence,  he  has  received  judgment  of  the  pillory,  tum- 
brel, or  the  like,  to  be  branded,  whipped,  or  ftigmatized ;  or  if 
he  be  outlawed  or  excommunicated,  or  hath  been  attainted  of 
falfe  verdid,  premunire,  or  forgery.  A  juror  may  himfelf  be  ex- 
amined on  his  voire  diret  with  regard  to  fuch  caufes  of  challenge 
as  are  not  to  his  difhonour  or  difcredit,  but  not  with  regard  to 
any  crime,  or  any  thing  which  tends  to  his  difgrace  or  difad- 
vantage. 

4.  In  an  a£lion  by  a  corporation,  it  is  a  principal  challenge  to 
a  juror  that  he  is  akin  to  a  member  uf  the  corporation.     1  Sound. 

3+4- 

(A.  d.  4)  .Challenge  peremptory  in  Criminal  Cafes,  "^'"-•ss- 

How  many. 

|.  oOME  ftatutes,  which  take  away  the  benefit  of  clergy  from 
^  felons,  exclude  tbofe  from  their  clergy  who  peremptorily 
challenge  more  than  twenty,  whereby  they  aie  liable  to  judgment 
of  death.  See  flats.  22  H,  8.  c.  14.  28  H.  8.  c.  i.  i  Ed.  6.  c.  I2« 
yi  1 1.  3  W  4  Jr".  {5*  Af.  f.  9.  But  it  is  now  fettled  that  if  the 
oCender  be  within  the  benefit  of  clergy,  the  challenge  iball  be 
over-ruled^   and  the  party  put  opon  his  trial.     2  Hanvk.  P.  C. 

^•43- 

2.  If  a  (herifF  return  a  jury  to  try  an  indidment  in  which  he 

is  profecutor,  it  is  good  caufe  to  challenge  the  jury.     Sieppar^s 
cafe»  Ca/,  in  Cr.  Law^  119. 

3.  On  iflue  joined  on  the  replication  of  nul  tiel  record  to  a 
counterplea  of  felony,  the  prifoner  may  challenge  any  of  the 
jurors  before  they  arc  fworn.     Caf.  in  Cr.  Law^  450. 

4.  It  hath  been  allowed  a  good  caufe  of  challenge,  on  the  part 
of  the  prifoner,  that  the  juror  hath  declared  his  opinion  before- 
hand, that  the  party  is  guilty,  or  will  be  hanged^  or  the  like. 
2Hav/i.P.  C.418. 

M3 
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nY  ftat.  I  do,  3.  r.  23.  judges  commiflioners  continue  during 
^  good  behaviour,  ootwithftanding  the  demife  of  the  king;  but 
they  may  be  removed  on  addrefs  of  both  houfes  of  parliament  \ 
and  their  falaries  (hall  be  paid  as  long  as  their  commiiTioi\9  con- 
tinue; and,  on  the  demife  of  the  crown,  they  (hall  be  paid  out 
of  the  duties  granted  for  the  civil  lift  till  further  provi(ion|  an4 
then  out  of  the  monies  applicable  to  fuch  ufes. 

f  sviii. M.   (F)  Of  the  Warrants,  and  the  Form,  Ssfr.  of  them. 

In  general. 

I.  iN  the  cafe  of  an  ad  of  parliament,  it  is  faid  that  if  the  a& 
^  direAeth  that  a  juftice  (hall  grant  a  warrant,  and  doth  not 
fay  to  whom  it  (hall  be  direfted,  by  confequence  of  law,  it  inuft 
be  dire£led  to  the  conllable ;  and  it  cannot  be  direded  to  the 
Iheriff,  unlefs  fuch  power  is  given  in  the  z6t.     2  Ld.  Raym.  1 19^, 

2.  A  warrant  under  the  hand  of  the  juftice  is  fufficient,  with* 
out  being  under  feal,  unlefs  particularly  required  by  z€i  of  par« 
liamcnt.    BuV.  Ni.  PrL  83.   " 

3.  A  warrant,  to  apprehend  all perfins  guilty  of  a  crime  therein 
fpecified,  will  not  juftify  the  officer  who  aAs  under  it*  3  Hawii 
P.  C,   b,  2.  f.  13-/.  177- 

4.  In  November  1762,  the  Earl  of  Halifax^  Secretary  of  Stat^, 
ifiued  a  warrant  **  to  fearch  for  John  Entick,  the  author,  or  one 
**  concerned  in  writing  the  Moffitor"  The  meflengcr  feized  M^» 
Entick  and  his  papers.  On  trefpafs,  the  jurors  found  a  fpecial  ver* 
di£i,  and  in  Mich*  6  G.  3.  Lord  Camden  delivered  the  judgment 
of  the  court.  That  a  warrant  to  feize  and  carry  away  papen  in  the 
cafe  of  a  feditious  libel,  is  illegal  and  void.  His  Lord(hip  faid,  that 
warrants  to  fearch  for  ftolen  goods  had  crept  into  the  law  by  im- 
perceptible pra£^ice ;  that  it  is  the  only  cafe  of  the  kind  to  be  met 
with,  and  that  the  law  proceeds  in  it  with  great  caution.  Fort 
ift,  there  muft  be  a  full  charge  upon  oath  of  the  theft  comipittec^; 
2d,  the  ^owner  muft  fwear  that  the  goods  are  lodged  in  fuch  a 
place  $  3d,  he  muft  attend  at  the  execution  of  the  warrant,  (o 
{hew  them  to  the  officer,  who  muft  fee  that  they  anfwer  the  de« 
fcription.  And,  laftly,  the  owner  muft  abide  the  event  at  hi$ 
peril ;  for  if  the  goods  are  not  found,  he  is  a  trefpaiTert  ai|d  tl^e 
officer^  being  an  innocent  perfon,  will  be  always  a  ready  and  con* 
venient  witnefs  againft  him.  ii  State  Trials^  321*  Vide  alfo 
^  Hale,  III.  I  SI. 
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(G)  Warrants  executed,  how,  '5V"''4* 

t*  jyLATCHER  V.  Kemp^  Maidjone  Summfr  Aflizes   1781. 

^  This  was  an  adion  of  trefpafs  for  entering  the  plaintiff's 
houfe.  The  defendant  had  a£ted  under  a  warrant  from  a  jullice 
of  peace  to  fearch  for  nets ;  the  warrant,  on  beings  produced, 
was  dire6ted  to  «•  The  conftable  oiShipborne^  to  Samuel  Carter ^  and 
*<  to  all  other  officers  of  the  peace  in  the  county  of  Kent.**  Evi- 
dence was  given  that  the  defendant  was  boTlholder  of  the  hun- 
dred of  Little  Peckham^  which  adjoined  to  the  hundred  of  Ship^ 
hrne^  in  which  the  plaintiff's  houfe  was  fituated.  Per  Lord  • 
Mansfield*  No  conftable  can  execute  a  warrant  out  of  his  dif- 
\x\di\  it  is  certainly  to  be  X.7\itn  reddendo  Jmgula  fingulis.*  This 
Warrant  is  dire£led  <*  To  the  coiiftablc  of  Shiphorne^  to  Samuel 
<<  Carter^  and  to  all  other  peace  officers :"  the  defendant  is  neither 
con  (table  of  Siipborne^  nor  Samuel  Carter ^  and  the  general  direc- 
tion is  to  be  takep  to  each  within  his  diftridl.  Therefore,  as  thp 
warrant  was  not  dire&ed  to  the  defendant,  he  cannot  juftify  un- 
der it,  and  the  plaintiff  muft  have  a  verdi£t  for  i/.  Vide  i  if* 
BL  15.  (w///.) 

2*  A  warrant  properly  penned  (even  though  the  magiftrate 
who  iffues  it  (hould  exceed  his  jurifdiflion)  will,  by  24  G.  2. 
f,  44.,  at  all  events,  indemnify  the  officer  who  executes  it  mini- 
fterially. 

3.  The  perfon  to  whom  a  warrant  is  dircfled',  if  it  be  within 
the  jurifdidion  of  the  jullice  granting  it,  may  lawfully  execute  it. 
2  Hawk.  p.  176./  II. 

4.  A  bailiff  or  conftable,  if  they  be  fworn  and  commonly 
known  to  be  officers,  and  a£l  within  their  own  precinfi,  need  not 
(hew  their  warrant  to  the  party,  notwithdanding  he  demand  the 
(ight  of  it ;  but  thefe,  and  all  other  perfons  whatfoever,  making 
an  arreft,  ouj^ht  to  acquaint  the. parry  with  the  fubftance  of  their 
warrants ;  and  all  private  perfons  to  whom  fuch  warrants  (hall  be 
directed,  and  even  officers,  if  they  be  not  fworn  and  commonly 
known,  and  even  thcfe,  if  they  a  A  out  of  their  own  precin£ls,  mull 

Ihew  their  warrants,  if  drmanded.     And  theiefore  it  is  enabled  by  PiJe  alio 
27  G.  2.  f.  20.  that  in  all  cafes  where  any  jullice  of  the  peace  is  *4  Geo.  %* 
required  or  empowered  by  any  ftatute  to  ill'ue  a  warrant  of  dif-  **  *** 
trefs  for  the  levying  any  penalty  infli6ted,  or  fum  of  money  there- 
by dircAed  to  be  paid,  *<  the  officer  executing  fuch  warrant,  if 
required,  (hall  (hew  the  fame  to  the  perfons  whofe  goods  and 
chattels  are  diftrained,  and  (ball  fuffi:r  a  copy  thereof  to  be 
taken." 

5*  The  execution pf  a  warrant  mud  be  purfuant  to  the  diredlions 
of  it.  Therefore,  where  a  warrant  was  direded  to  the  officer,  **  to 
lake  up  a.diforderly  woman,"  and  he  tool  up  a  woman  who  was 
not  to,  the  arrcd  was  held  to  be  iUegal^  and  the  officer  liable  to  an 

M  4  adion 
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t£lion  for  the  injury.     Daivfon  v.  Clarki^  Norwich  Summer  Af- 
fizes  1761,  cited  3  Hawk.  182. 

6.  So  alfo,  iMrhere  a  warrant  was  dire^l^d  By  a  fecretary  of  (late 
to  the  king's  mcflcngeTS  <*  to  take  up  the  author^  printer,  or 
publMher  of  a  Ubel|"  and  the  meffengers  took  up  a  perfon  who 
was  neither  author,  printer,  nor  publiflier,  it  was  determined  to 
be  unjuftifiablei  and  the  meifengers  liable  to  an  adion  of  falic 
imprifooment  \  for  in  neither  of  the  cafes  had  the  officers  a£led 
in  obedience  to  their  warrants*  Money  v.  Leacb^  8  Nov^  ^1^S% 
II  Siati  Trials^  312. 

isvi"''5r  (H)  or  their  taking  Bail. 

I.  |>Y  1  W  2  Ph.  bf  M.  c.  13.,  juftices  of  peace  fliall  not  admit 

^  to  bail  perfons  forbidden  to  be  replevied  or  bailed  by  Stat^ 

Weflm,  thefirfi^  c.  15,,  on  pain  of  being  fined  -by  ^thc  judge  of 

aflizes. 

^^  1.  Rex  y.  Clarke  Efq,     He,  as  juftice  of  peace,  committed  « 

man  on  fufpicion  of  ftealing  a  mare,  and  bound  over  the  owner 

to  profecute.     Afterwards,  upon  examining  two  other  perfons^ 

lie  admitted  the  party  to  bail.     The  profecutor  appeared  at  the 

aflTizes,  and  found  a  bill }  but  the  paity  accufed  did  not  appear. 

And  the  court  granted  an  information  againft  the  juftice,  d^ar- 

ing  they  (hould  not  have  bailed  the  man  tbemfelves.     2  Stron 

.  1216. 

3.  A  commitment  by  a  juftice  of  peace  for  a  time  certain,  i« 
for  14  days,  under  the  vagrant  a£t,  is  a  commitment  in  ex^cutiong 
and  the  party  is  not  entitled  to  be  bailed :  and  if  another  ma- 
giftrate,  on  illegal  and  corrupt  motives,  difcharge  a  perfon  fb 
committed,  the  court  will  grant  an  information  againft  him.  R, 
V.  Brooke,  2  T,  R.  }  90. 

4.  If  a  juftice  of  peace  ^MiVx,  refofes,  or  t^JiruEls  batl,  where  it 
ought  to  be  granted;  for  fuch  condud  he  is  liable  to  an  a£tioi\ 
on  the  cafe.     2  Hawk.  P.  C  90.     Hale  P.  C  97. 

»5v^p»7-  (L)  Puniflxable.     In  what  Cafes. 

I » "tirzHEREVER  magiftrates  a£b  uprightly,  though  they  may 
^^    miftake  the  law,  no  information  will  be  granted  againft 
them.     Per  cur.     Rfx  v.  Jack/on^  I T.  R.  653. 

2.  But  if  they  z€l  improperly  knowingly,  information  fliall  be 

granted;  as  in  the  cafe  of  R.  v.  Hclland  and  anUber,  27  6.  3. 

I  T.  R.  692.  and  jR.  v.  FUewegd  and  another^  E.  %6  G.  3.  \  where, 

for  granting  an  ale  licence,  previoufly  refufed  by  other  jufticeS| 

upon  good  grounds,  informations  were  granted. 

UtUvdac*      3*  By  24  G.  2.  c.  44*/  I.  it  is  ena6led,  that  no  a&ioa  ttaXL  be 

^t'r'^'      brought  againft,  or  any  procefs  ferved  on,  any  juftice  for  anj 

Md  BriggV'  ^hing  done  in  the  exococion^of  Lis  officcj  .uBttl  a  mpntii'^s  prei4o«9 

V  Evetyn,     noticc  has  been  given, 

*»*-*^'4.  4.  And 
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4.  And  tinlefs  it  is  proved  upon  the  trial  that  fuch  notice  was 
giveni  the  juftice  fliall  have  a  verdi£):  and  cods.     &^.  3. 

5*  And  the. juftice  may^  at  any  time  within  one  month  after 
fuch  notice,  tender  amends  to  the  party  complaining,  or  to  his 
attorney  i  and  if  the  fame  is  not  accepted,  he  may  plead  fuch 
tender  in  bar  to  the  a£lion,  together  with  the  plea  of  not  guilty, 
and  any  other  plea  with  leave  of  the  court ;  and  if  upon  iflue 
joined  the  jury  (bill  find  the  amends  tendered  to  have  been  fuffi- 
cientj  they  ihall  give  a  verdtd  for  the  defendant.     8^ff.  2. 

6.  And  if  he  negleA  to  tender  amends  he  mny,  by  leave  of  the 
court,  before  iflue  joined,  pay  into  court  fuch  fum  as  he  (hall  fee 
fit«  whereupon  fuch  proceeding  and  judgment  dall  be  had,  as  ia 
other  atfiions  wheie  the  defendant  is  allowed  to  pay  money  Into 
court.     &^.  4. 

7.  And  no  a^ion  ihall  be  brought  againft  any  juftice  for  any 
thing  i)«ne  in  the  execution  of  his  office^  unlefs  coaimeuced  with- 
in fix  months  after  the  bQ.  committed.    &^.  8. 

8.  Where  the  plaintiff  ki  fuch  a&ion  againft  a  juftice  (ball  ob^ 
tain  a  verdifl,  and  the  judge  (hall,  in  open  courts  certify  on  the 
back  of  the  r^ecoid  that  the  injury  for  which  fuch  a&ion  wa$ 
bcougbc  was  wilfully  and  malicioufly  committed^  the  plaintiff  ihaU 
have  double  cofts.     Se^.  7. 

9*  If  a  juftice  will  «ot,  on  complabt  to  blm  made,  execute  his 
office,  or  ball  mifhehave  in  his  office,  the  party  grieved  may  jnove 
tke  couxt  of  King's  Bench  for  an  information^  aad  afterwards 
Hkty  spply  to  the  court  of  Chancery  to  put  him  lout  of  the  com^ 
^ittoo.     £x  forte  Rockt  a  Atk»  2. 

10.  Cot  the  moft  ufual  way  of  compelling  them  to  eMCUtci 
their  offiise  in  any  cafe  is  by  writ  of  Mandamus  out  of  ihe  King's 
Bench. 

11.  In  afUons  brought  againft  jiiftices  (for  aufdem^aHor  m 
the  elocution  of  their  office)  they  are  obliged  to  (hew  the  regub^ 
rity  of  tlictr  con«i£kions;  and  the  informauoas  laid  before  tfvcmf 
4tpon  wbtdh  their  conyi&ions  are  grounded,  muft  be  produced  imd 
{ttoved  in  court,     i  Sejl  Caf,  372.     Hill  v.  JSaUmafh  12  6.  l* 

12*  An  information  was  moved  for  ^gainft  the  defendant  for 
affsiultiflg  and  ^beating  the  mayor  «f  Tarmwth^  being  a  juftice  of 
Ihe  peacfit  in  the  j^xecution  of  his  office.  On  Aie wing  caufe,  th^ 
queftion  was,  whether  the  defendant  could  juftifyj  the  mayor 
^ing  ftmck  Kim  firft  ?  By  Lord  Hardvach  C.  J.  He  jmay 
iaftify  it ;  (or  though  a  magifUate  is  proteded  by  the  law  whilft 
fie  is  in  .die  execution  of  his  office^  yet  ii^  cbis  inftance  be  has  fosp 
ieited  that  protedioniby  beginning  a  breach  of  titf  pcaoc  tui^felf . 
i{cv  V.  SjmQndi^  C§f.  temp.  Hardw.  240^ 
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nvi>v3T.   (A)  Who  may  juftify  the  detaining  of  a  Thing,  till 

Satisfadtion. 

I.  A  Perfon  may  juftify  detaining  goods,  or  any  things  of  value, 
•"•  ift,  where  there  is  an  exprefs  contraA  to  that  cffcft  5  and, 

ad,  where  it  is  implied,  either  from  the  ufage  of  trade,  or  the  mau« 

ner  of  dealing  between  the  parties.     4  Burr,  2221. 

t.  As,  a  fa£tor  may  detain  goods  configned  to  him,  no^merely 

for  what  is  due  for  thofe  goods,  but  for  the  balance  of  a  general 

account.     Krutzer  v.  Wilcox ^  2  Burr,  936. 

3.  In  the  cafe  of  vianufaBunrs^  their  right  to  detain  goods  en- 
truftcd  to  them  to  manufacture,  extends  only  to  the  wort  dom  ly 
ibetn  to  the  goods^  unlefs  an  exprefs  ufage  of  trade  is  proved  to  the 
contrary.     Efp.  N,  P,  Caf,  96.  109. 

4.  A  cuftomer  lodges  bills  of  exchange  in  the  hands  of  hit 
ban)cer  generally,  and  when  the  banker  advances  money  to  himy 
he  applies  it  to  the  difcount  of  fuch  of  the  bills  as  happen  to 
be  neareft  in  value  to  the  fum  advanced,  but  without  any  fpe« 
ciaI  agrrement  to  that  effed.  This  does  invalidate  the  banker's 
general  right  to  retain  all  the  other  bills  in  his  hands,  in  order  to 
fecure  his  general  balance.    Davis  v.  Bou/bir,  346.  3.  5  T".  JR. 

488. 

5.  An  agreement  entered  into  by  a  number  of  dyers,  preflers^ 
(^r«  at  a  public  meeting,  that  they  would  not  receive  any  imor^ 
goods  to  be  dyed  but  on  condition  that  they  (hould  refpcAively 
nave  power  to  detain  thofe  goods  for  their  general  balance,  it 
good  in  law ;  and  any  one  who,  after  notice  of  it,  delivers  goodt 
to  either  of  thefe  perfons,  muft  be  confidered  as  having  aflented 
to  thofe  terms,  and  cannot  demand  his  goods  until  he  has  paid 
the  balance  of  his  general  account*  Kirkmen  v.  Sbawcrofs^  Mm 
35  G.  3:  6  2".  i?.  14. 

6»  A  dyer  (not  ading  as  a  fa£lor,  but  merely  as  a  ,manufac- 
turer)  cannot  juftify  detaining  goods  delivered  to  him  to  dye,  for 
other  debts,  but  for  the  dying  thofe  goods  only.     Green  v.  Far- 
mer^ 4  JBc/rr,  2214.     A  packer,  being  in  the  nature  of  a  fadoc, 
may.     lb. 
See  further  on  this  fubjeA  the  dodrine  of  Lien^  as  laid  down 
in  the  different  cafes  coUeQed  in  Com*  Dig*  4.  tit«  Merchan$^ 
and  2  Efp.  Nn  P.  582.  et/eq. 
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(A)  Where  Land  fliall  be  taken  as  Money ^  or  Monef  i3Vh.st^ 

as  LancL 

I.  \4  ONE  Y  to  be  laid  out  in  land  is  uniformly  treated  as  land* 
^^*    iJtk.  II.     1749.     Collitt  Y.  ColUtU 

2.  Where  a  fum  of  money  is  given  by  the  will  of  a  teftator 
to  be  laid  out  in  the  purchafe  of  landsi  or  of  lands  in  a  particu- 
lar county*  and,  after  they  are  bought,  to  be  fettled  on  fuch  and 
fuch  perfons :  if  a  bill  be  brought,  riie  conftant  courfe  is  to  AxttOt 
apurchaCe,  and  the  produce  otthe  money  to  go  as  the  land  itfelf^ 
fiU  purchafed.  2  Atk.  369.  July  1 742.  Earl  of  Covmtrf  v» 
Coventry. — See  alfo  Oldham  v.  Hughes^  2  jitk»  452.  and  Bubm  t« 
Trafhrd,  3  jiti»  440.  447. 

3.  So,  if  there  were  direflions  in  a  will  to  purchafe  a  partica* 
lar  eftate^  which  is  fwallowed  up  by  an  inundation  (as  happened 
in  Effex)^  the  money  fo  devifed  fliall  not  go  to  the  executor,  bu^ 
in  fuch  manner  as  the  rents  and  profit^  of  the  eftate  direfied  to 
be  purchafed  would  go.     Rid* 

4«  A  provifo  ia  a  fettlement  that  xooo/.  Jhall  and  may  be  laid 
out  by  the  truftees  in  the  purchafe  of  lands.  The  couit  was  of 
opinioni  that  where  there  is  a  power  to  lay  out  money  in  land 
under  fome  particular  circumdances,  but  the  original  intentioa 
was  it  fliould  be  confidered  as  money,  if  it  be  not  a£lually 
vefted  in  land,  it  fliall  not  be  confidered  as  land  and  go  to  the 
{leir.     3  Atk*  2 1 2.     Stamper  t.  Miller.    Feb.  1 744. 

5*  Upon  a  marriage  between  Richard  Bramkle  and  Mary  Tim* 
krell^  the  faid  Richard  Bramble^  by  articles  previous  to  his  mar«- 
riagCf  covenanted  to  lay  out  2000/.  in  the  purchafe  of  lands,  and 
to  fettle  the  fame  on  himfelf  for  life,  and  after  his  deceafe,  to 
M^tJ  bis  intended  wife  for  life }  and  after  both  their  deceafes,  to 
truftees  tg  fell,  and  the  money  ariGng  by  fuch  f^le  to  divide 
amoogft  the  children  of  the  marriage,  to  fons  at  21,  daui^htersat 
21  or  marriage,  provided  that  no/ale  be  made  till  one  ofthejbarei  be^ 
come  payable.  The  purchafe  was  made  accordingly,  after  Eli%a» 
betbf  the  furviving  child,  died  unmarried,  but  had  attained  the  age 
of  21}  the  abfolute  proprietor  of  thefe  lands,  Elizabeth,  having 
taken  them  as  lands  in  her  lifetime,  and  done  a&s  to  fliew  flie  in* 
tended  they  fliould  be  confidered  as  real  eftates,  they  mud  be 
held  as  fuch,  and  go  to  the  heir.  ^Atk.  6Ze.  March  1747. 
Crabtree  v.  Bramble. 

6.  Moneys  by  marriage  articles  to  be  laid  omt  in  land,  to  the 
afe  of  the  liufl>and  smd  wife  for  life,  then  to  ibc  childrcaas  they 
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fhduld  appoint:  in  default  of  appointment,  equally;  if  but  one, 
to  that  one  in  tail,  revcrfion  to  the  hulband  in  fee.  There  was 
but  one  daughter  of  the  marriage ;  the  truftee  pays  it  to  her  and 
her  hufband  ;  (he  not  being ^*  jyris^  nor  feparately  examined : 
the  payment  was  not  fufficient  to  make  it  confidered  as  money, 
and  the  (ider  of  the  half  blood  may  claim  the  reverfion  in  fee 
from  the  father ;  but  the  hufband  of  the  other  Gfter,  who  was 
tenant,  in  tail,  will  be  tenant  by  the  curtefy.  i  Vef,  174.  1748. 
XAmningAam  v.  Moody. 

7.  Teftator  gave  all  his  real  eftates,  to  fell  and  difpofe  of  the 
whole,  with  his  perfonal  eftate,  blending  them  for  payment  of 
itebtB>  isfc.  He  gave  feveral  legacies,  amongit  which  was  a  legacy 
of  1200/.  part  whereof  was  10  be  laid  out  in  the  purchafe  of  free- 
hold landa  for  charitable  ufes.  Lord  Hardwicke  held  that  the 
320o/.   was  perfonal  eftate*      i  Vef.  ^%u     1749.     Durour  v. 

t,  Where^thc  guardian  of  an  infant,  tenant  in  tail,  cuts  down 
tintkber,  the  money  arifing  from  it  (hall  be  perfonal  eftate  of  the 
infant ;  but  if  the  infant  had  the  fee,  it  (hall  be  confidered  as  veal 
iDftate.    Amb.  z*jq.     ^759*     Tullit  v.  Tutlit. 

9.  An  infant  entitled  in  remainder,  under  a  reference  to  the 
lilafter,  and  order  of  court,  purchafes  her  mother's  jointure,  and, 
having  attained  2I}  receives  one  year's  rent^  and  dies;  held  the 
purchafe  was  to  be  confidered  as  real  eftate,  though  made  during 
in£ancy.     ifni^.  417*     1762*     Itswood  v.  Twfne, 

10.  H^.  W»  conveyed  eftates  in  fee  to  truftees,  to  fell,  pay 
debts,  (5V.,  and  afterwards  to  apply  the  refidue  as  follows :  To 
raife  a  fum,  and  pay  intereft  to  D,  till  marriage,  and  pay  the 
inrincipal  to  2>.  widiin  12  months  after  marriage,  then  to  divide 
the  refidue  in  (hares  amongft  the  plaintiffs.  By  will  he  gave  out  of 
fither  lands  a  charge  for  another  daughter,  the  refidue  to  the  plaia- 
liffs.  D.  died  unmarried ;  the  1500/.  refulted  to  the  fettlor  as  a 
refulting  truft,  but  in  his  hands  was  perfonal  eftate,  and  pailed 
•as  part  of  the  fefidue.  i  Bro.  CL  Rep.  86«  i78o«  Hewitt  v. 
Wright. 

11.  Money  bequeathed  to  be  laid  out  in  land,  the  truftee,' be- 
ing entitled  to  the  mone'y,  lays  part  of  it  out  in  a  purchafe,  bur 
afterwards  diCcharges  that  eftate  of  die  truft^  and,  oiakiog  liis 
iwill,  gives  generally  (without  taking  notice  of  his  Aioncy)  his  veal 
and  perfonal  eftate  to  ^.,  who  afterwards  makes  his  will,  and 
f  ixres  lus  real  eftate  to  £.,  and  his  perfonal  eftate  to  C  The  truft- 
money  pafles  ai  perfonal  eftate,  the  court  «being  of  opinion,  under 
the  circumftances,  that  the  money  continued  money,  i  Bro.  Cb. 
Rep.  224.  1778.  Sir  Wm.  Pukney  and  others  v.  EarJ  rf Darlieigtfm. 

12.  Where  a  real  eftate  is  .ordered  to  be  fold,  and  is  ikknded. 
with  the  perfonal  property,  it  :becomes  perfonaltf ,  and  fliall  go 
accordingly,     i  Bro.  497.     1779*     Fletchers.  AJhbumsr. 

13.  Teftator  gave  feveral  legacies,  and  ordered  his  xeal  and  per- 
fonal eftate  to  be  fold,  his  debts  and  legacies  paid,  andthe  refidue 
to  ccxtam  iegateesi  in  the  pcapoction  of  chck  legacicsi  two  of 

tlie 


the  refiduary  legatees  diecl>  living  the  teftator.  Tbefe  fliares  aro 
lapfed,  and  fo  far  as  they  are  conftituted  of  perfonal  eftate,  (hall 
go  to  the  perfon  next  of  kin ;  and  fo  far  as  they  are  conftltuted 
of  the  real  eftate,  to  the  heir  at  law.  i  Bro^  503.  1779-  ^ci- 
rojdv.  Smith/on. 

Mr.  OgU  madi  bis  tvlll  m  I744y  m^  fa*9^  kit  rial  tfi^'  *^  tmfleet  tcfilif  atid  ^f^th$ 
muuy  imfockf  andfy  tkt  inter efi  to  his  wfi  during  her  wdowk^ody  and  afitr  bir  de*tk  or 
marrisgff  the  fr'wci^al  to  tit  ttuo  daagbten  equally ^  except  that  thieldefi  was  to  have  teooL 
more  than  the  otber  :  be  gave  the  refidue  of  his  ptrjonal  efiate  in  tbe  fame  toay ;  and  after* 
ttrwardt  ejteeuted  a  comteyance  in  trnft  nje/l  fir  the  payment  of  Ms  debits  tobitb  tvas  hefd 
a  revocation  pro  tanta  onfy,  and  part  vas  fold.  One  of  the  daugbters  died  in  Mr,  Ogle*f 
life.  The  cuurt  dtcreeB  tbe  refidue  of  tbe  efiate  to  be  fold,  and  that  the  f  reduce  fbould  bt 
lonfidtred  as  Mr*  OgleV  perfonal  ^aie,  GteJ  f  Bro.  si4«  Ogle  v.  Cook.  1743. — 
J>eor^  (f  real  and  perfonal  e/fate  to  trofoosy  in  tmft  out  of  the  porjonad  ^iaief  and  bffale  of 
afi^ient  part  of  tbe  real  to  pay  debts  \  the  furplns,  after  payment  of  aebtgp  to  A.  Afu'm 
toasinfiituted fir  the  payment  yf  debts,  and  tbe  real  eftates  decreed  to  be  fold  :  part  toas  folds 
and  afier^aardt  A.  died,  leaving  a  fom  and  daughter ;  the  caufe  was  revived  againfi  thefon, 
and  it  being  apprebended  ibat  fuficient  was  wot  fold  to  paf  the  debts^  a  farther  pari  of  tbe 
real  iftate  voasjold  under  tbe  order  of  tbe  court.  It  afterwards  appeared  that  the  money  pro» 
daced  by  thefirfl  fale  was  fujicient  to  pay  tbe  dehts.'^—S^utJiian,  whether  the  heir  or  perfonal 
repetfentative  fhould  have  this  money  f  Lord  CanKleii  Chan,  decided  in  favour  of  the  nesrf 
of  hiss,    Fkoagan  v.  FlanAgmy  176I.  cited  1  Bro^  498.  Fletchers.  Aibburaer. 

14.  Where  money  is  directed  to  be  laid  out  in  land,  an  if^ani 
cannot  eled:  to  take  it  as  money.  2  Bro.  Ch.  Rep*  ^6»  178& 
Carr  v.  Eiii/onn'^Scc  Earlom  v.  Saunders^  Amb.  242* 

15.  Teftator  direfis  the  reft  and  refidue  of  his  real  and  perfonal 
eftates  to  be  fold  by  truftees,  and  to  pay  annuities ;  and  then-  to 
pay  the  produce  to  A,  for  life.  One  of  the  truftees  (who  are  exe- 
cutors) has  a  legacy.  This  does  not  give  them  a  beneficial  ixv* 
tercfli :  and  fa  much  of  the  refidue  as  arifes  from  the  real,  is  a 
refulting  truft  fox  tbe  heir»  the  reft  for  the  next  of  kin.  2  Brom 
Ch,  Rep,  ^%g.     ^789-     Robin/on  W.Taylor, 

16.  France! Hutcbefon  having  an  eftate  which  came  to  her  expartt 
maternd,  on  her  marriage^  conveyed  the  fame  to  truftees  to  fuch 
ufes  as  file  (hould  diretli  with  remainder  to  her  own  right  heirs : 
by  wtU  (he  dire£led  the  eftate  to  be  fold^  the  money  to  be  laid  out 
in  the  funds,  and  the  truftees  to  permit  the  huftiand  to  receive 
the  intereft  for  life;  then  (after  the  deduftion  of  3500/.  to  ufes 
which  vefted  in  the  plaintiflF^.  Ji,  and  after  payment  of  loooA 
to  G.  P,)  to  pay  the  refidue  of  the  purchafe-money  to  the  three 
defendants  /f.  By  codicil  (he  gave  the  plaintiff,  her  hufibaod,  a 
power  of  appointing  3500/.  in  cafe  A.  J,  (hould  marry  without  his 
confent.  G.  P.  died,  living  the  teftatrix,  before  the  codicil  made; 
but  Frances  Hutcbe/on^  in  the  codicil,  took  no  notice  thereof.  The 
looo/.  is  real  eftate,  and  (hall  not  go  to  the  executors  of  C  P., 
(though  given  to  her  executors,)  nor  to  the  perfonal  reprefenta* 
tive  of  the  teftatrit,  nor  yet  to  the  refiduary  legatee  of  the  pur* 
chafe-money,  but  to  the  heir  at  law  ex  parte  materni^  the  fide 
from  whence  the  eftate  came.  3  Bro,  Ch.  Rep.  128.  July  i^tfOm 
HtUcbefon  v«  Hammond* 

17.  Teftator  ordered  his  real  eftate  to  be  fold,  and  the  rcfidoe 
to  be  laid  out  in  the  funds,  to  remain  for  lO  years,  and  at  tl^  end 
thereof  gave  the  fame  to  his  next  of  kin  \  the  next  of  Ida  at  the 

time 
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time  of  the  deadi  would  be  entitled  to  take ;  and  the  tettatof 
having  but  one  brother,  who  was  fuch  next  of  kio^  and  who  died 
within  the  lo  years,  it  is  lapfed,  and  fo  much  as  was  produced  by 
the  real  eftate  reverts  to  the  heir  of  teftator,  and  fo  much  ati  was 
produced  by  the  perfonalties  to  the  reprefentatives  of  the  brother* 
3  Bro.  353*     1791*     Spink  v.  Lewu  and  others. 

18.  *<  After  all  my  juft  debts  are  paid,  I  give  and  bequeath  un^ 
f<  to  my  only  filler,  Eleanor  Dearn,  the  annual  produce  of  2000 
f<  guineas,  to  be  laid  out  in  a  piece  of  land,  for  a  place  of  retire- 
^<  ment,  to  be  for  ever  entailed  on  her  iffue^  the  annual  produce  of 
^<  fuch  putchafe,  to  be  yearly  and  equally  divided  among  her 
^*  iflue,  males  and  females,  for  the  education,  maintenance,  and 
M  fupport  of  them/'  The  teftator  had  no  real  eftate  at  his  death, 
and  at  the  time  of  making  his  will  Eleanor  Dearn  had  three  ciiil-* 
dren,  Elizabeth^  who  afterwards  married  the  plaintiff,  and  the  de- 
fendants, Anna  Maria f  and  Thomas,  Eleanor  died,  and  Elizabeth 
married  the  plaintiff^  and  had  one  child,  who  foon  after  died ;  the 
lands  were  never  purchafed ;  bill  by  the  hu(band  after  his  wife't 
death,  infifting  that  the  land,  if  purchafed,  ought  to  be  fettled  on 
Elizabeth  Dearn  for  her  life,  remainder  to  her  fons  and  daughters 
in  tail,  and  that  he  having  married  one  of  the  daughters  and  had 
ifluf ,  is  entitled  as  tenant  by  the  curtefy  to  her  third  i  which  was 
decreed  accordingly.  3  Brp.  Ci&.iZ^.  410.  Dec,  i^^u  Griffith 
T.  Harri/on  and  others. 

19.  Perfonal  to  be  laid  out  in  land,  but  lent  on  mortgage  in- 
ftead,  coufidered  as  land,  having  been  always  out  in  truftees,  and 
the  ufes  never  united  with  the  pofleiTion ;  and  pafled  by  fuch  ge- 
neral words  in  a  will  as  would  pafs  lands,  I  Vef.jun.  20l.  1790* 
Raflilej  V.  Majlers. 

20*  Timber  on  a  lunatic's  eftate,  cut  under  order  of  court, 
fold,  and  the  produce  paid  into  the  Bank  on  account  of  the  lu«- 
natic}  after  his  death,  on  petition  by  liis  heir  for  the  money,  the 
Chancellor  was  of  opinion,  that  the  court  may  do  it  for  the  luna- 
tic's benefit,  but  only  on  prefling  occafions:  that  when  property 
is  converted,  equity  will  recal  it  for  the  reprefentative,  if  done  by 
breach  of  truft,  not  if  by  accident,  the  court,  or  the  tort  of  a 
ftranger ;  but  on  account  of  its  confequences,  and  difficulty  of 
revcrfing  an  order  made  on  petition,  refufed  to  give  iC  either  re- 
prefentative, without  a  bill,  x  Vef.  jun*  j^$2*  ^79^*  JSk  parte 
Bromfield. 

21.  There  is  no ,  equity  between  the  real  and  perfonal  repre* 
fentative  after  the  death  of  a  lunatic  to  have  property,  which  was 
altered  by  the  court,  reftored ;  therefore  the  produce  of  timber 
on  the  lunatic's  eftate,  cut  and  fold  by  order,  on  report  that  it 
would  be  for  his  benefit,  is  perfonal  aflets.  2  Vef.  69.  1793* 
Oxenden  v.  Lord  Compton. 

22.  A  reprefentative  muft  take  his  intereft,  as  fortune  has  di- 
reQed  it,  and  has  no  equity  to  vary  it  '\  dierefore,  where  a  lunatic 
dies  entitled  to  an  eftate,  and  alfo  to  a  charge  upon  it,  the  heir 
takes  it  difcharged,  an^  ^  truft  term  to  feciue  a  charge  makes 
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bo  differeticfc ;  for  it  remains  inert,  unlefs  required  to  be  executed 
for  proper  purpofes.   The  truftees  have  no  difcretion.     Ibid,  2614 

23.  Teftatrix  dire£lcd  her  real  eftate  to  be  fold»  and  all  her 
cftate  to  be  converted  into  money  for  the  purpofes  of  her  will ; 
the  will  was  fatisfied  without  touching  the  real ;  here  is  no  equity 
for  the  next  of  kin.     2  Vef.jun^  271.    1793.    Chitty  v.  Parker. 

24.  Perfonal  eftate,  under  marriage  articles,  to  be  invefted  in 
land,  or  Government  or  other  fecurities ;  the  court  finding  it  in 
its  original  ftate,  confiders  it  as  perfonal ;  but  part  having  been 
laid  out  in  land,  which  was  fettled,  and  afterwards  fold,  and  the 
produce  invefted  in  ftock,  till  a  proper  purchafe  of  land  could  be 
found,  to  be  fettled  to  the  fame  ufes,  that  was  confidered  as  land. 
2  Vtf.jun,  336.     June  1794-     Bri/lowe  v.  JVard. 

25.  Where  land  is  direded  to  be  fold,  and  the  produce  to  be* 
applied  as  aftermentioned ;  if  no  difpofition  be  made,  the  heir 
Ihall  take.     Per  Mafter  of  the  Rolls.     2  Vef.jun.  447.     1794* 
Sbeidon  v.  Barnes. 

26.  John  Reeve  devifed  feveral  real ,  eftates  to  Wm,  Collins  and 
lus  heirs,  in  truft  to  fell  the  fame,  and  he  declared  that  the  monies 
to  arife  by  fuch  fale  fliould  be  confidered  as  part  of  his  perfonal 
eftate,  and  thereout,  and  out  of  his  perfonal  eftate,  he  gave  lega- 
cies to  his  next  of  kin,  and  heir  at  law,  and  others.  He  gave  other 
eftates  to  be  fold,  and  the  produce  to  be  confidered  from  thence- 
forth as  other  part  of  his  perfonal  eftate,  and  to  be  difpofed  of 
in  manner  following :  He  then  gave  legacies  and  fomer  eftates 
fpecifically,  and  other  legacies  out  of  his  faid  truft-monies  and 
perfonal  cftate,  and  gave  his  executor  i  oooA  to  be  difpofed  of 
according  to  any  inftru&ions  he  might  leave  iu  writing,  and  gave 
all  the  refidue  of  his  goods  and  chattels,  perfonal  eftate  and  tSt6t% 
whatfoever,  fubjed  to  debts,  legacies,  isfc.  No  inftruAions  be- 
ing found,  the  heir  is  entitled  to  the  lOooA  2  Vef.jun.  683. 
J  794.     Collins  V.  IVakeman. 

27.  By  fettlement  on  marriage,  reciting  an  intention  to  provide 
for  the  wife  and  children,  certain  tolls  were  granted  for  the  remain* 
der  of  the  grantor's  term,  in  truft  to  raife  an  annuity  for  the  lives 
of  the  wife  and  her  mother,  and  the  furvivor :  then  reciting,  that 
the  remainder  of  the  term  might  expire  in  the  life  of  the  wife  or  her 
children  $  therefore,  to  make  a  provifion  for  her  and  her  children 
by  her  then  or  any  future  hufl)and,  the  truftees  fliould  be  pof- 
fefled  of  the  faid  tolls  for  the  remainder  of  the  term,  upon  truft 
to  raife,  after  the  deaths  of  the  grantor  and  the  mother  of  the 
wife,  annually  100/.  to  be  placed  out  in  the  purchafe  of  freehold 
lands  or  hereditaments,  or  leafehold  eftates  for  two  or  three  liveSy 
■t  often  as  a  competent  fum  fliould  be  raifed  for  that  purpofe  \ 
and,  until  convenient  purchafes  fliould  offer,  to  be  invefted  in 
Government  fecurities  upon  truft,  in  cafe  the  wife  fliould  furvivc 
the  term,  to  pay  the  rents,  iflues,  and  profits  or  intereft  money 
towards  the  fupport  and  maintenance  of  fuch  child  and  children 
of  httf  as  fliould  be  living  at  her  death,  tiH  the  youngeft  fliould 
lie  21  i  and  then  to  bo  poffefted  of  fuch  eftates  fo  to  be  purchafcd^ 

or 
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•r  of  the  money  arlfing  from  the  annuitfy  not  placed  ovtt  In  one 
or  more  purcbafe  ot  purchafes,  to  the  ufe  of  fach  child  and  chiU 
dren  in  fuch  fliarc  and  proportionsi  payable  at  2i»  aa  the  funriYor 
Qf  the  bnfband  and  wife  fliould  bj  will  or  deed  diTe£l,  limit,  and 
appoint;  lA  default  thereofi  to  the  ufe  of  all  fach  chtkhren^ 
equally  to  be  dividedi  at  their  refpedive  ages  of  21 ;  but  if  ho 
fliottld  die  without  leaving  any  child  or  children,  or  all  (hould  die 
iifider  ai|  then  to  the  ufe  of  the-granlor,  his  htirs,  executors,  ad« 
miniflralors,  and  affigns;  and  after  paying  the  faidanmittist  to 
be  pofiefled  of  all  the  furplus  money  arifing  from  the  faid  tdli 
during  the  remainder  of  the  term  for  the  ufe  of  the  gratHor,  Ms 
executors,  fsfr.  from  the  death  of  the  grantor,  who  furvived  the 
wife's  mother :  The  truftees  received  100/.  a- year,  and  laid  out  in 
fiock  the  foms  received  and  the  produce*  One  fon  was  the  only 
iflue.  He  attained  21  in  the  life  of  his  mother,  and  furvived  hen 
The  court  would  not  inveft  the  fund  in  laird :  but  held  it,  with 
the  accumulations  from  the  death  of  the  grantor,  and  the  future 
payments,  a  vefted  intereft  in  the  fon  at  21,  and  aa  perfonal  eftate 
belonging  to  his  adminiftrator*  3  Vef.jun*  41.  Feb.  1796.  Swamn 
T«  Fonnereau. 

2 1}.'  A  real  eftate  devtfed  to  be  fold,  and  the  produce  difpoftd 
of  with  the  perfonal  eftate^  with  a  power  to  dtred  the  fund  to  bt 
laid  out  in  land ;  no  fuch  dtredion  having  been  given^  it  was 
held  perfonal  property.  3  Vef.jnn.  450.  July  l^^•  M^erfy 
T.  Strode* 

29.  If  an  eftate  be  declared  charged  with  legacies,  which  fail, 
the  devifee,  and  not  the  heir,  fliall  have  the  benefit  of  it.  4  Vef. 
jun,  81 1.     July  1799-     Renneil^.  Abbott. 

30.  There  is  no  equity  between  the  heir,  or  the  devifee  and  the 
perfonal  reprefentative  to  convert  property  from  the  ftate  in  wbidi 
it  is  found  at  the  time  when  the  death  takes  place.  5  Vef.jwim 
303.     l8oo.     Attorney-General'^.Bowyer. 

31.  To  convert  real  or  perfonal  property,  from  die  ftate  in 
wmch  it  is  found  at  the  death,  as  between  the  real  and  perfonal 
reprefentatives,  the  chara£ler  of  land  or  money  muft,  by  thctraft^ 
covenant,  U*^.  be  imperatively  and  definitively  affixed  to  h«  5  V^ 
jun.  388.     May  i8oo.     WbelpdaU  v.  Partrutge, 

i5Viii.4o.   (B)  Where  Money  being  ordered  to  be  laid  out  in 

Land^  and  fettled.  Chancery  will  decree  the  Paj^ 
mentj  or  enforce  the  laying  it  our. 

i«  T)  Y  articles  previous  to  the  marriage  of  A.  6.  with  the  plain- 
^  tiff,  reciting  her  portion  to  be  2800/.,  and  that  the  defend'- 
ant,  as  an  advancement  of  his  brother,  bfc.  bad  agreed  to  pay 
4000/.  It  was  agreed  to  be  laid  out  in  the  purchafe  of  lande,  or 
in  fome  church,  college,  or  other  renewable  leafey  to  be  fettled 
to  the  fame  ufes  as  the  fceehold  and  leafehoU  eftates,  wbich  A.  GL 
fraa  iieifcd  and  pofle&d  of,  are  appointed  t^  be  fettled  \  the  laft 
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Umitatiori  to  A.  G,  and  his  heirs.  2800/.  and  40C0/.  were  never 
laid  out  in  land^  but  remained  in  money  to  A,  G.^s  death.  He» 
Dy  wili|  devifed  ail  his  freehold,  leafehold,  and  copyhold  eftates^ 
tying  in  Ijlington  and  Haifipjhiirey  or  elfewhere,  to  the  plaintiff  for 
life,  ati^  after  her  death  to  the  defendant  and  his  helr^;  and  hit 
perfonal  eftate,  after  paying  his  debts  and  legacies,  he  ga<^e  to  the 
|>laintifF,  and  made  heir  and  the  defendant  executors.  The  28op/. 
and  the  4000/.  were  ordered  to  be  laid  out  in  the  p^rchafe  of 
landis  of  inheritance,  or  in  chUrcb  and  ieafehold  lands.  The 
court  being  of  opinion  that  if  there  had  been  only  a  general  de« 
vifc  of  his  laodb  thi^  money  would  certainly  have  paficd;  3  Atip 
^54*     '745*     Gufdot  7.  Guidoi. 

2.  Teftator  concra£lg  for  a  particular  eftate,  bUt  dies  before  the 
purchafe  is  completed  |  afterwards,  from  the  ftate  of  his  affairs^ 
the  contrad  was  diflblved  -,  yec  the  pUrchafe-ihoney  (ball  not  fiolc 
into  his  perfonal  edace,  but  be  laid  out  to  the  fanie  ufes  at  he  had 
d  vifed  the  land  contracted  for.  4  Bro.  Cb.  Rtp»  31.  X792* 
If^hitiaker  v.  JVhittaker. 

3.  iVflitor  directed  moxiey  to  be  laid  out  in  manors,  lands,  te« 
Dements,  tithes,  and  hereditaments,  or  very  long  terms,  wtrh  li^ 
tnitationt  applicable  to  real  eilates;  the  money  not  having  been 
laid  out,  the  crown,  on  failure  of  heirs,  has  no  equity  againft  the 
next  of  kin  to  have  it  laid  out  in  real  eftate,  in  order  to  claim  by 
^cheats  the  devifeesj  on  becoming  abfolutely  entitled,  have  the 
option  given  by  the  will :  ind  a  deed  of  appointment  by  one» 
who  was  Qiffine  cov/rt,  was  held  fufficirni  indication  of  her  inten- 
tion, that  it  ihould  continue  perfonal  againft  her  heir  claiming  ic 
at  ineffe£lually  difpofed  of  for  want  of  her  eaaoaination.  2  Fe/p 
jun.  170.     1793^     Walker  v.  Denne. 

4.  Money  bequeathed  to  ^,  Co  remain  at  intereft,  or  to  be  by 
htm  laid  out  in  real  eftates,  to  go  with  other  eftatet  devtfed.  Ap 
being  tenant  in  tail  of  the  real  eftates,  and  being  entitled  under 
an  aflignment  of  tke  money  from  the  reverConer,  fubje£l  to  con* 
tinge nc  limitations,  difpofed  of  the  money  by  wilL  The  court 
Inclined  in  favour  of  the  difpoCtiOn^  upon  the  ground  that  Am 
might  have  called  for  the  money  at  abfolute  owner  ;  txut  it  wat 
eftablifhed  upon  the  option  to  continue  it  perfonal  eftate.    3  Vef, 

jun.  583.     I798«     Amierw.  Amkr. 

5.  Teftator  devifed  a  real  eftate  to  A.  ill  tail  male;  remainder 
over;  and  gave  a  fum  of  money  in  trcbft  to  be  laid  out  in  land, 
to  be  fettled  to  the  fame  ufct :  by  codtcU  he  devi£edthe  fame  real 
cftatet to  B.  and  hit  heirs:  and  gave  everything  he  had  given  by 
kit  will  to  A*  uk  as  ample  a  manner  co  B»  B.  is  tenant  in  fee  of 
the  real  eftate,  a^d  is  entitled  to  have  the  money  paid  him«   4  Fff* 

Jua*  iQU    Julf  1793*    Twnff  v*  Comb^* 
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[Gj  2.atitat. 


Msvin.  4s.        (A)  Latitat.     What  it  is ;  and  the  Intent  of  it. 

I.  T  ATITAT  18  the  true  commencement  of  acltons  brouglit 
-^-^  by  bill  of  Middle/ex^  ^ithih  t'jc  meaning  of  the  ftatiue  of 
limitations.     Johnfom  and  another ^  Affignees^  isfc.  ▼.  Smith.  2  Burr. 
950. 

2.  Though  the  latitat  is  holden  to  fave  the  bar  within  the  equt* 
tj  and  reafon  of  the  Aatute,  y^t  it  mud  be  taken  out  tvitb  intent  to 
aeclare  in  that  oBion^  and  mud  be  continued  to  the  filing  of  the  bill. 
J*.  961. 

3.  Where  the  true  time  of  fuing  it  out  is  material»  it  may  be 
IhewUi  notwithdanding  the  tefte.     lb,  9^0  to  969. 

4*  The  tefie  of  a  latitat  fucd  out  in  vacation  muft  be  of  the 
preceding  term.     lb.  964. 

5.  A  latitat  is  a  good  commencement  of  a  penal  adion,  ih,\ 
and  may  bear  date  before  the  caufe  of  adion,  if  ireally  profecuted 
after,    lb.  967. 

6*  By  the  general  rule  and  courfc  of  the  King*s  Bench^  the  bill 
is  the  commencement  of  the  fuit ,-  and  the  latitat^  except  where  it  is 
replied  to  the  datute  of  limitationsi  or  to  avoid  a  tender,  or  where 
it  is  given  in  evidence  to  fupport  a  penal  a£lion  in  point  of  time 
is  confidered  but  ^%procefs.  Fof-er  y.  Bonner^  2  Co^p.  454.  There- 
fore the  time  of  fuing  it  out,  except  in  the  cafes  above  mentiontdy 
is  immaterial.     lb* 

7.  But  in  thefe  excepted  cafes^  the  time  of  fuing  out  a  latitat 
is  material.  As  where,  upon  an''  a£lion  brought  upon  the  ftat. 
8  Geo,  !•  r.  19.  (which  dire£ls  all  profecutions  upon  it  to  be 
brought  before  the  end  of  the  next  term  after  the  oSenee  committed) 
it  was  manifed  upon  the  face  of  the  declaration  that  it  was  out  of 
time,  the  memorandum  being  of  trinity  term,  and  the  declara- 
tion ftating  that  the  defendant,  after  the  firft  day  of  Hilary  term,, 
and  before  the  exhibiting  the  plaintiff's  bill,  viz.  on  the  27th  of 
Januarys  kept  a  lurcher ;  yet,  upon  proof  at  the  trial  that  the  /a* 
titat  was  fued  out  within  time,  it  was  holden  fufficient.     Ih. 

8.  In  all  fuch  cafes  the  defendant  is  entitled,  as  well  at  the 
plaintiff^  ta  fliew  the  tnie  tim« «f  the  lMiia$]Saxixi%.    Jk 
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(A)  JLt\)mt  atiD  toutlimU  c  g  n 


li   A  ^^  cattle  li:vdnt  and  coUcbani  may  be  diftratned  fof  rent* 
*^  fcrvicc,  ot  a  rent  change.     Kimpe  v.  Crews^  l  /,</.  Raym. 

107. 

2.  The  cattle  of  a  (Iranget  !evant  and  cQUcBdnt  thereon  are  iflues 

of  the  hnd,  and  ^s  fach  may  be  fold  under  a  Uvari  facias.     BHt" 

ion  V.  Co/f,  1  Comjn/s  Rep.  ^1. 


'    ■  *       I        ■!   «  >— «i»^i^^  III     ■    mi     ■,      ■  ■■■  ^i^—— — ^I^M»l^^|i^^— J^i^^i^M^ 


Uten* 


(A)  What  is  a  Lien  oii  the  Lands*  isvga,^^ 

!•   A  HuCband  has  a  mortgage  on  h!d  eft  ate ;  the  wife  joins  with 
^^  him  in  charging  hfcr  own  ;  if  (he  furviveSf  her  eftate  (hair 
be  looked  upon  only  as  a  pledge,  and  (he  is  entitled  to  be  fattsfied 
out  of  his  eitate,  as  (landing  in  the  mortgagee's  place.    2  AA.-^Z^* 
17^2.     Pdrteriche  Vi  PowUt. 

d.  A  decree  is  not  equal  to  a  judgment  to  affeQ  landSy  though 
it  is  in  a  courfe  of  adminiftration^  i  Vef,  49^6.  1750.  lAjiley^m 
Pnuis. 

3.  George  Stephenfih  died  inteftate,  leaving  feveral  co-heirs,  of 
which  the  pUinrifF  was  one;  and  a  partition  being  afterwards 
madei  an  eftate  called  Bomftd^^  and  other  lands,  wefe  allotted  to 
the  plaintiff,  and  by  her  direction  conteyed  to  her  and  her  fon, 
John  Fawell^  their  heirs  and  afSgns,  On  the  29th  July  1768, 
the  plaintitF  conveyed  her  intere(l  to  her  fon  and  his  heirs,  and 
took  bis  bond  for  the  con(ideration -moneys  John  Faioell  after* 
wards  became  infolvent,  and  in  1770,  conveyed  this  and  his  other 
eftates  to  certain  4[>etfons»  in  truft  for  themfelves  and  his  other 
creditors.  The  plaintiff  having  received  280/.  only  in  part  dif- 
charge  of  the  bond,,  filed  her  bill  againft  the  adignces  to  be  paid 
the  remainder  out  oT  the  money  to  arife  by  fale  of  the  eftate ;  but  « 
the  court  Was  of  opinion  that  the  vendor  having  parted  with  his 
eftate,  and  taken  a  fecurity  for  the  confiHeration,  had  no  Hen  upoa 
the  eftate  againft  the  creditors  of  the  purchafcn  jfmb.  7I4.  luib 
Jung  1773.    FanufU  v.  JHeelis  and  othtrt.    Dhiim's  Rtp.  485. 

N  a  4-  Where, 


i8o  Uten. 

4.  Where,  upon  a  falc  of  lands,  bonds  arc  taken  for  the  ptff- 
ch'ife-mon'ey,  which  is  not  paid  ;  quare  whether  the  vendor  has 
a  lien  on  the  lands  ?  1  Bro.Cb.  Rep.  420.  j  784.  Blackburn  v. 
Gregson. 

5.  A.  pnrchafesan  eftateof  i?.,  without  notice  of  rent-charges« 
iic.  the  vendor  covenanting  that  there  were  no  incumbrances  : 
the  purchafe-money  is  laid  out  in  the  funds,  and  Z^.  afttrwunts 
fells  the  dividends  for  his  life  (fccured  by  letter  of  attorney)  to  C, 
who  has  no  notice.  A,  is  evicted  by  the  grantee  of  the  rrnt- 
charge ;  he  has  no  lien  on  thr  funds  purchafcd,  againft  C.  2  Hro, 
282.   1787.   Cator  V.  Earl  of  FofJ broke  and  (fibers,    i  Bro,  3  o  1 .  S .  C« 

6.  An  aflignment  of  rents  and  profits  is  an  odd  way  of  con- 
veying; but  it  amounts  to  an  equitable  lien  ;  and  would  entitle 

^  the  aflignee  to  come  into  equity  and  infill  upon  a  i^ortgage  :   an 

aflignment  of  deeds  alone  is  fufficient  for  that  purpofc :  and  in 
this  cafe  there  is  a  covenant  for  further  aflurance.  i  Vef.jun. 
161.     1790-     Ex  f  arte  Willis. 

7.  In  this  cafe  it  was  faid  per  Lord  Chancellor,  that  an  equit* 
able  lien  was  an  equitable  obligation  to  do  according  to  con- 
fcienCCy  and  that  a  devife  of  it  is  good  in  equity,  i  Vef.jun.  25 1# 
1 790.     Perry  v.  Philips. 

8.  An  adminidratrix  cannot  be  allowed  payments  made  after 
a  decree  to  account ;  but  die  (lands  in  the  place  of  the  creditors 
flie  has  paid.     2  Fef.jtw.  giS*     *794«     Jones  v.Juies. 

9*  The  devrfee  aliens ;  the  land  is  not  fubje£l  to  the  fpeciaky 
debts  of  the  devifor.     2  An/lr,  506.    35  G«  3.  Matthevos  v.  Joncs-^ 

ysviii.9»-^       (B)  What  Agreement  is  a  Lien  on  the  Lands. 

!•    IIjT  Agreed  to  purchafe  an  eflate  of  the  plaintiffs  for  1200/. 

^^^^  hut  died  before  he  paid  the  whole  of  the  purchafe'tnonej : 
and  by  his  will,  after  giving  800/.  legacy  to  his  filler,  devifes  the 
eftate  purchafedi  afid  all  his  perfonal  eftate,  to  J.  K.^  and  makes 
him  executor :  J.  K.  commits  a  devajiavit  of  the  perfonal  cftate^ 
and  dies,  and  the  perfonal  eftate  dcfcends  on  B.  K.  his  fon.  Th^ 
courti  to  give  the  legatee  a  chance  of  being  paid  her  legacy  out 
of  the  perfonal  eflate,  dire£led  the  plaintiflF  to  take  his  fatisfac- 
tionoutof  thepurchafed  eflate  for  the  remainder  of  the  purchafe- 
money.     3  AtL  272.     Feb.  1745.     Pollexfen  v.  Moon. 

2.  Where  a  conveyance  is  made  of  land,  and  the  money  not 

.     paid,  as  agalnft  the  vendee,  ;his  heir,  or  any  claiming  under  him 

as  purchafer,  with  notice  of  the  equity ;  the  land  may  be  reforted 

to.    Said /fr  Lord  Chancellor.     2  Vef.  622.  July  1755.    Walktr 

V.  Prefwick. 

3*  A  leafe  having  been  pledged  by  a  perfon,  (who  afterwards 
became  a  bankrupt,}  to  the  plaintiflF  as  a  fecurity  for  a  fum  o£ 
money  lent  to  the  bankrupt,  the  pledgee  brought  his  bill  for  a  fale 
of  the  leafehold  eftate,  whkb  was  decreedr  I  Br:  Cb.  Rtf.  a69v 
J7»3.    Ruffil  1 .  RuffeU 

^  Per 


\  ' 


Eten*  i8i 

Pir  Lord  Chancellor.  Where  there  is  an  incomplete  agree- 
/nenc  for  a  mortgage,  the  court,  after  the  death  of  the  party,  has 
given  a  fpccific  lien,     a  Vef.jun.  582.     Burn  v.  Burn.     1798. 


(A)  What  IS  a  Libel.  »5X!i!1l 

1,  A  Libellous  letter  addrefled  to  the  party  himfelf,  though  !t 
^^  may  be  the  obje£l  of  an  indict menr,  as  tending  to  incite 
the  plaintiff  to  a  breach  of  the  peac^i  is  not  a£^ionable.  To  en* 
eitle  the  party  to  an  a£tion  it  mud  be  addrefled  to  a  third  perfon. 
2  Efp.  Rep.  61$. 

2.  It  is  not  a  libel  for  the  editor  of  a  public  newfpaper  to  com- 
ment  fairly  on  any  place  of  public  entertainment,  or  on  any  pub* 
He  performer*  Dibdin  v.  Swan^  i  Efp.  Rep.  28.  Aliter  if  done 
falfely  and  malicioufly.     A, 

3.  If  a  member  of  parliament  publifli  his  fpeech  in  the  newf* 
papers,  and  it  contain  charges  of  a  (Icmderous  nature  againft  an^ 
individual,  an  information  will  lie  againft  him  for  a  libel.  Rex 
T.  Lord  Abingdon^  1  Efp,  Rep.  226. 

4.  A  paraj^raph  in  one  newfpaper  charging  another  with  being 
vulgar  or  fcurrilous,  is  not  a  libel,  fiut  if  it  aflert  of  fuch 
«ther  newfpaper  that  it  is  low  in  circulation,  as  addrefled  to  per- 
fons  who  may  be  difpofed  to  advertife  in  it,  it  is  a  libel.  Herkt  t. 
Stuart f  I  EJ^.  Rep.  437. 

5.  A  report  in  a  newfpaper  of  what  p^ifled  in  court  in  a  caufe^ 
is  not  a  libcL     Curry  v.  Walter^  i  E/p.  Rep.  456. 

6.  An  obfcene  book  is  puniftiablc  as  a  libel.  Rex  ▼.  Curl^  2  Strom 
789.    4  Burr.  2527* 

7.  To  infcfrt  a  paragraph  in  a.  newfpaper  of  a  tradefmaa,  tend- 
ing to  difcredit  him  in  his  bufinefs,  is  a  libel  for  which  he  may 
maintain  an  a£iion,     Harmon  v.  Delanj^  2  Sira.  898* 

8.  If  the  contents  of  a  libel  are  true,  the  court  will  not  grant 
an  information,  but  will  leave  it  to  the  ordinary  courfe  of  juftice 
before  a  grand  jury.     Rex  v.  Bickerton^  i  Stra.  498. 

9.  Though  a  libel  tend  to  a  breach  of  the  peace,  yet  it  is  not  Ai  to  when 
an  actual  breach  of  the  peace  ;  and  therefore  a  member  of  parlia-  '**«  profocu- 
ment  writing  a  feditious  libel,  is  entitled  to  his  privilege  from  be-  jl^^lib^f"* 
iog  arrefted  for  the  fame.     Rex  v.  IViikes^  2  Wilf.  149.  rou/\  deoj 

tl)«  charge 
imd«  in  if  ttp<m  oath,  to  indoce  the  coqrt  to  granc  lo  iofonnacion,  and  whieo  he  need  oot»  vi^e  Re» 
▼.  A/i/o,     D  ui;t.  x%^.     Rex  ▼.  HafwtlJt  ib.  3S7.  aoo  the  carca  there  cited.    Kcx  v.  Fgara,  lb.  3)A 
n.    Jlex  r.  fyiijier,  3  T.  R.  388. 

10.  To  print  of  any  perfon  taai  le  is  zfwindler^  is  a  libel  and 
e£kionable«     1  T.  R»  748.    , 

N  3  II.  What- 


11.  winterer  tends  to  make  a  man  ridiculous,  or  to  hinder 
men  from  aifociating  with  hitn^  is  a  libeL  VUUrs  v.  Monfej, 
%  Wilf.  403.     Rm  V.  BenJiMr  ^  Burr.  980. 

12.  Though  the  perfon  upoh  whom  the  lib<rl  is  written  be 
dead,  it  is  dill  a  libel^  and  punifliable  as  fuch*  Rexs.  Tcpbam^ 
4  T.  R.  126. 

f5V?»»9'    (D)  What  is  the  di(lin£t  Power  of  the  Courfj  and  of 

the  yury^  a$  to  Libels, 

I.  T]FDN  information  for  printing  and  publifliing  a  feditious 
^   libel,  the  j%Mry  found  the  defendant  guilty  of  printing  and 
fuHi/bing  ONLT  ;  whereupon  a  vtn.fac*  de  novo  was  ordered.    ReM 
V.  tVooJfai/t  5  Burr,  2661. 

2.  By  32  Geo.  3.  r.  6o.  pn  the  trial  of  an  indidment  for  a  libel| 
the  jury  iliay  give  a  general  verdi£t  upon  the  whole  matter  in  iflutr, 
and  fliall  not  be  required  by  the  court  to  find  the  detendant  guilty^ 
merely  on  proof  of  the  publication,  and  of  thie  fcnfe  afcribed  to  it 
in  the  information  ;  bui  fife  court  (hall  give  thtir  opinion  and  di- 
reflion  on  the  matter  in  ifluei  as  in  other  criminal  cafes ;  and  the 

Jury  may  find  a  fpecial  verdi£t ;  but  defendants  may  move  in  ar« 
reft  of  judgmrnti  as  before  pafling  this  2Ct> 

3.  On  the  trial  of  an  indidiment  for  a  libeli  the  only  queflions 
for  the  confideration  of  the  jury  are  the  fact  of  the  publiOiing,  and 
^he  rr^th  of  the  innuendoes^  Whether  the  fubje£t  matter  be  or 
be  not  a  libel  is  a  quedion  of  law  for  the  confideration  ol  the  courts 
JZ.  V.  the  Dean  of  St.  Jfaph^  M.  25  G.  3.  3  T.  R.  428.  «.,  and  R. 
V.  Withers,  3  y.  iZ.  428.  (But  fee  itat.  32 G,  3.  r.  6o.  above 
cited,  and  the  opinion  of  Kenyon  Ch.  J,  in  R^  v.  Ho/tt  ^T.  Rf 

?5^«'  ^o»  (E)  Pleadings. 

f  •  T  IPON  an  information  for  writing  and  publlfhlng  a  libel,  of 
^  and  concerning  the  king's  government^  and  the  employment  of 
his  trocpSf  (fctting  forth  the  libel  verbatim J^  the  words  •*  of  and 
poneerning'*  are  a  TufTicient  infrodufiion  of  the  matter  contained  in 
the  libel,  and  a  fuificient  averment  that  it  was  written  "  of  and 
cpncerning  the  king's  government  and  th^s  employment  of  his 
troops/'     Rex  V.  Horne^  2  Cowp.  67 %• 

2.  The  gi/l  of  evtry  charge  of  every  libel,  confiftsin  the  perfau 
pr  matter^  of  and  ctmarning  whom  or  which,  the  words  are  arerred 
to  be  faid  pr  written*    lb* 

3.  All  circumltances  oecefiary  to  conftitnte  tlie  crime  mnft  bt 
ftt  out.     lb. 

4.  Where  the  writing  is  fo  clear  as  to  amount  of  itfelf  to  a 
libel,  all  foreign  circumftanccs  introduced  «pop  the  record  are 
unoeceuarj.    JUt, 

5.  yfhet^ 


Iftel.  183 

5.  Where  the  libel  does  not  in  itfelf  contain  the  crime  without 
txtrinjic  aid,  fuch  cxtrinGc  matter  muft  be  put  upomthe  record 
by  awrmtnts.  If  m^  matter,  by  way  of  introduifion i  if  matter 
of  explanation f  only  by  way  of  innuenJo,     It. 

6.  After  vcrdiA,  in  an  adion  for  a  libel,  the  judgment  was  ar«   . 
rcfted,  becaufe  it  was  not  hid  that  the  libel  was  of  or  concerning 
the  plaintiff.     Lowfieldv,  Bancroft^  2  S/rd,  934.  * 

7«  The  publication  muft  be  ftated  in  the  declaration  ;  but  it  may 
be  coIleAed  from  the  whole  of  it,  and  requires  no  technical  form 
of  words.     2  BL  Rep.  1037.  x 

8.  In  an  a6lipn  for  a  libel,  written  in  a  foreign  language,  the 
plaintiff  muft  fct  forth  the  libel  in  the  original ;  and  if  he  only  fet 
out  a  tranflation  of  it,  the  court  will  arteft  the  judgment.  Z<- 
iioSio  V.  Axtell^  6T.  R.  162. 

9.  An  indictment  or  information  for  a  Hbel  need  not  charge  the 
offence  to  have  been  committed  vi  et  armis,  or  allege  that  the 
libellous  matter  is  falfe.     Rex  v.  BurJts^  7  T,  R.  4. 

lu.  An  indidment  for  publiftiing  libcfllous  matter,  reflecting 
on  the  memory  of  a  dead  perfon,  not  alleging  that  it  was  done 
with  a  defign  to  bring  contempt  on  the  family  of  the  deceafed,  to 
ftir  up  the  hatred  of  the  king's  fubjeds  agaiuft  themj  cannot  be 
(upported.     Rex  v*  Topham,  4  T*.  R,  12(5. 

(F)  Publication,.    What,  is^tn.^u 

I.  p*  VIDENCE  of  baying  a  libels  in  the  (hop  of -a  known  com- 
^  mon  bookfeller  and  publiflier,  (efpecially  when  it  imports 
to  be  printed y^r  him)  is  fuflicient  prima  focie  evidence  (if  believed^ 
and  not  contradi£led)  to  convi£l  him  of  publiOiing  it.  Rex  v» 
ji/menf  5  Burr.  2687  to  2690. 

2.  Proof  that  the  defendant  gave  a  bond  to  the  ftamp«office  for 
the  duties  on  the  advertifenoents  in  a  newfpaper,  under  the  ftat» 
296.  3*  r.  50./  ;o.,  and  had  occaiionally  applied  at  the  ftamp- 
office  refpe£ling  the  duties,  is  evidence  that  he  is  a  puhii(bert 
Jiix  V.  Topiamj  4  T.  R.  126. 


fltcence*  c  a  3 
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(E)  Countcnnandable.  isyin.94. 

N  general  the  fame  perfon  who  gives  may  revoke  ■  licence ; 
therefore  where  an  incumbent  is  bound  by  deed  to  refide,  ab* 
fence  by  leave  of  the  obligee  ceafes  to  excufe  when  tlie  licence  ta 
ccuntermaudcd.  It  is  like  a  ^  ncral  licence  to  enter  another's 
grounds,  wbicn  may  be  counts  rmauded  at  any  time.  Be^fia^ 
y.  Bojslej^  4  Term  Rep.  82* 

N4 
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1 6  5  limitation. 
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isvin-9^  (A)  Time  of  Limitation. 

I.  IN  ejejlmcnt  for  mines,  phintiflF  proving  himfelf  lord  of  thfi 

^  manor^  and  in  poiSeflion  of  it,  does  not  avoid  the  ftatute  ojf 
limitations,  if  the  defendant  has  been  in  pofleflion  of  the  mines 
^0  ye^^s;  for  they  are  diftin6l  pofleflxons,  and  may  be  different 
inberitaoces.    Rsciv,  John/^,  M.  i^G.z*  2Stra.  1142. 

2.  By  the  ftat*  4  jinn,  16.  no  entry  or  daim  (hall  be  fufficlent 
unlefs  an  aAion  be  profecuted  within  a  year  after. 

3*  To  make  length  of  pofltflion  a  bar  under  thefe  ftatntes,  it 
ipuft  be  a  pofleflion  adverfe  to  the  title  of  the  true  owner,  and 
liot  length  of  pofleflion  during  a  particular  rflate.     Cowp,  2J  8. 

4.  Particular  times  of  limitation  are  frequently  appointed  by 
ftatute,  difl^erent  from  thofc  in  common  ^afes;  as,  in  adions 
againft  juftices  of  the  peace,  cdnftables,  headboroughs,  (5V. 
^hich,  by  24  Geo.  2.  c.  44*/  8.,  roufl;  be  commenced  within  ^jt 
months;  and  in  a£kions  againft  ofKcers  of  the  excife  or  cuftoms, 
&V.  which,  by  23  Geo,  3.  c.  70./  34.>  muft  be  commenced  within 
tbra  months  after  the  a^  committed. 

i5Vi».iog.   ^B^  Prevented  as  to  real  Adiona.    By  what  Ads. 

I,  ^HE  pofl*eflSon  of  one  tenant  in  common,  eo  nomine^  as  te- 
'*'  nant  in  cooimon,  cati  never  bar  his  companion ;  becaufe 
iuch  pofleflion  is  not  adverfe  to  the  riglht  of  hi^  ^0iti|pani9n,  bat 
in  fupport  of  their  common  title ;  and  by  paying  him  his  (hare, 
he  acknowledges  him  co-tenant ;  nor«  indeed,  is  refufal  to  pay 
of  itfelf  fofficient,  without  denying  his  title.  But  if  upon  de« 
mand  by  the  co-tenant  of  his  moiety,  the  other  refufes  to  pay, 
9nd  denies  his  title,  faying,  he  claims  the  whole,  and  will  not 
pay,  and  continues  in  pofleflion,  fuch  pofleflion  is  adverfe  and 
oufter  enough.  And  in  the  fame  cafe  it  was  held,  that  a  jury 
might  prefume  c&ual  oufter  from  an  undifturbed  and  quiet  pof- 
fefliofi  for  ^  great  length  of  time,  JJl  36  years.  Per  Lord  Mat^ 
fields  in  Ftfher  ▼•  P«i^,  Cmv^.  2 1 8;  X^ide  R^najfe^  456*  i  Aik, 
493.     I  BL  Rep.  6tj.     2  Hi  690. 

2.  Whether  the  lord's  right  of  entry  for  a  forfeiture  be  not 
barred  after  20  years  by  the  ftatute  ot  limitationsi  ^.  Rh  tL 
Warranto.  HeUier,  2^^ R»  tyz. 


ILfmitatton.  i^s 

(G)  Prevented  as  to  perfonal  Aftions.    By  what  Ads.  tsvin.  i%$. 

I*  TN  ajjumpjtt  on  a  promiflbiy  note^  ;ind  nw  ajfum^tt  infra  fex 
^  annos  pleaded^  on  the  trial  it  appeared  that  the  defcpdant 
was  farety  in  the  note  for  J.  S.f  and  that  fix  years  were  elapfed  fince 
the  note  was  given,  but  that  upon  demand  wifhin  the  fix  years^ 
the  defendant  faid>  '<  You  know  )  had  not  at^y  of"  the  money  my- 
f<  felf ;  but  I  am  willing  to  pay  half  of  it/'  The  court  were  of 
opinion  that  this  promife  took  it  put  of  the  ftatute.  fuller's 
N»  P.  149. 

2.  In  ajfampjk  on  a  joint  and  fevered  promiflbry  note,  and  the 
a£kion  was  agatnft  one,  who  pleaded  the  ftatute  of  limitations ; 
payment  of  intereft  by  another  of  the  drawers  was  held  a  fufH- 
cient  acknowled)^ment  to  take  it  out  of  the  (latute  as  to  all,  and 
the  plaintiflF  recovered.     Whitcomh  v.  Whitings  Dcugl.  629. 

3.  Whera  a  joint  and  feveral  promiflbry  note  was  given  by  two 
in  the  year  1784,  and  one  became  bankrupt,  tht  payee  proved  the, 
note  under  his  commiffion  and  received  feveral  dividends ^  the  lad  of 
which  was  in  the  year  1793,  a  balance  remaining  unpaid,  the  pre- 
fent  action  was  brought,  and  the  defendant  pleaded  the  ftatute  of 
limitations.  It  was  held  that  the  payment  of  the  dividend  under 
the  commiffion  againft  one,  took  the  debt  out  of  the  ftatute  of 
limitations.     Jackfim  v.  Fairbanks  2  H.  BJ.  340. 

4.  The  flighteft  acknowledgment  of  a  debt  has  been  held  fufli- 
cient  to  take  a  demand  out  of  the  ftatute ;  as  to  fay,  <<  Prove 
••your  debt  and  I  will  pay  you  ;'*  or,  ,"  I  am  ready  to  account, 

««  but  nothing  ia  due  to  you.'*     Per  Lord  Mansfield^  Cowp.  548.  i?«.  whe- 
JTea  V.  Fouraher^  2  Burr.  1 000.  **'  ^h"  5^* 

•  .  »  ■  ^,^  be  f«r!y  in- 

terpret^ to  be  ^  acknowledgment  of  a  debt,  even  m  thejiigbteft  it^u. 

5.  Where  to  aa  a£iion  of  ajfump/it^  and  the  ftatute  of  limita- 
tions pleaded,  the  plaintiff  proved,  thatjuft  after  the  bill  had  been 
delivered,  the  defendant  met  the  plaintiff  and  faid,  **  What  aa 
cltravagant  bill  you  have  delivered  to  me."  Lord  Ktnyon  ruled 
this  to  be  a  fufficient  acknowledgment  of  fome  money  being  due. 
Lawrence  v»  Worrallf  Pedkis  N*  P»  93. 

6.  A  latitat  fued  out  within  fix  years  (h^tll  be  good  to  prevent 
Ae  ftatute  from  running,  though  no  bill  of  Middlefex  preceding  it 
is  (hewn.  So  a  ci^i4SJ  is  good  without  an  original.  Hollijler  v. 
Coulfinf  I  Stra.  55a     Metcalfv*  Burronos^  Bull.  N.P,  15:. 

7»  Though  th6  writ  fued  out  has  been  informal^  it  fliall  yet  be 
fufficient.  Leadieiter  v*  Markland,  2  BL  Rep.  1131.  But  where 
the  procefa  is  impoffible  or  a  nullity^  it  (hall  not  operate  to  take  the 
demand  oat  of  the  ftatute.     Green  v.  Revell^  2  Salk*  421. 

8.  If  the  plaintiff  has  levied  a  plaint  in  affumpjit  in  an  inferior 
court,  it  (hall  prevent  the  ftatute  of  limttauons  from  atiachiu^ 
ttgainft  him,  if  he  aver  in  his  replication  above  that  it  is  Jor  the 
Ami  caufe  ofe^(m%    Story  r*  dlkynsy  2  Stra$  7 19, 

9^  And 
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9.  And  if  an  adion  has  been  fo  commenced  in  an  inferior 
court}  and  the  defendant  removes  it  by  habeas  corpus  to  the  King's 
•  Bench  ;  though  the  fix  years  have  elapfed  before  the  removal,  yet 

the  ftatutedoes  not  bar  the  a£lion,  if  the  commencement  of  it  in 
the  court  below  was  within  the  time.  Qaiver  v.  Janus^  Trin* 
14  G.  2.  C.  B.    BulL  N.P.J  SI. 

'     ID.  It  is  neceflary  that  a  fuit  (houlci  be  continued  i  for  though 
a  writ  has  been  fued  out,  jet  if  there  have  been  jto  proceedings  on  k 
for  fix  years^  from  the  fuing  of  it  out  to  the  time  of  declaiing,  the 
ftatute  (hall  operate.     Lacon  v.  Lacon^  2  Atk.  395. 

11.  And  the  continuances  muit  be  by  regular  procefs;  for 
where  to  a  plea  of  the  ftatute  of  limitations,  the  plaintiff  replicrd 

'  that  he  had  fued  cut  a  bill  oi  Middle/ex  in  MicL  term  178$, 
which  had  been  regularly  continued  to  Mich.  17891  when  be  fued 
out  an  attachment  of  privilege  for  the  fame  caufe  of  a£lioo»  to 
which  the  defendant  appeared :  to  this  there  was  a  demurrer, 
when  It  was  decided,  that  to  keep  the  fuit  alive  there  muft  be  a 
continuance  of  the  original  \»rit  fued  out ;  that  here  the  firft  pro« 
cefs  was  by  bill  of  Middlefex^  of  which  an  attacbmeftt  of  privilege 
(being  a  writ  of  d  different  nature^  could  not  be  a  continuance.  And 
the  defendant  had  judgment,     ^mitb  v.  Bonoer^  3  T.  R.  662. 

12.  A  bill  depending  in  Chancery  almoft  fa  years  is  not  fuch  a 
demand  as  to  take  a  debt  out  of  the  ftatute  of  limitations.  Anon. 
H.i']'^6.     2Atk.i. 

13.  One  of  two  makers  of  a  joint  promifTory  note  having  be* 
come  a  bankrupt,  the  payee  receives  a  dividend  under  the  com* 
miflion  on  account  of  the  note :  this  will  prevent  the  other  maker 
from  availing  faimfelf  of  the  ftatute  of  limitations  it)  an  a(2ion 
brought  againft  him  for  the  remainder  of  the  money  doe  on  the 
note  I  the  dividend  having  been  received  within  fix  years  before 
the  a£tion  brought.     Jaci/on  v.  Fairbanks  2  H.  BL  340. 

14.  If  there  be  a  mutual  account  of  any  fort  between  the 
plaintiff  and  defendant,  for  any  item  of  which  credit  has  been 
given  within  fix  years,  that  is  evidtnce  of  thei^  being  fuch  «n 
open  account  between  the  parties,  and  of  a  promife  to  pay  the 
balance,  fo  as  to  take  the  cafe  out  of  the  ftatute  of  limitatumi* 
Catlings.  Siouldingf  6T.R.  189* 

■sViii.ioy.  (E)  Exteods  to  what  Thinga,  or  Adions  in  general, 
"  touching  the  Perfonalty. 

I.  ^HE  ftatute  of  Umitatioos  runs  againft  ^very  demand  ib  as 
'■'  to  be  a  complete  bar,  notwitbftandtng  any  mefne  a£l  iiue»« 
vening,  as  bankruptcy,  coverture^  \sfc.  For  where  \ti  Tttfftimpft  hj 
the  aiTignees  of  a  bankrupt}  and  plea  of  non^affumpfit  infirafex  amwSf 
the  pUintiff  replied  that  fix  years  were  not  «lapfed  at  the  tiem  of 
the  afftgnment.  On  demurrer  the  defendant  had  judgment ;  for 
though  ilic  fix  years  might  not  have  elapfed  at  the  time  of  the  a(- 
fignmrnt,  yet  as  they  were  elapfed  at  the  time  of  bringing  tbeaiHon$ 
the  ftatute  was  a  good  bar.    Gray  v.  Mender,  1  Stra.  556. 

a.  The 
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1.  The  ftatute  of  liinttations  runs  alfo  againft  atl  hills  afex^ 
^iafigef  and  promiffory  notes,     Cheeveieyy,'"Bondy  Shaw*  340. 

3.  The  Hatute  of  limitations  extends  not  to  debt  referved  tjy 
indenture  \  nor  to  debts  on  matters  of  record.  But  20  years  with- 
out any  demand  is  of  itfeif  a  prefumption  that  a  bond  has  been 
paid.    1  T.  £.  270* 

(F.  a)  Accounts  between  Merchants.  ^jVmjroQ. 

f .  \T7HERE  the  plaintiff,  to  a  plea  of  the  (latnte  of  limitations, 
^  ^  replied  a  bill  of  MiddUfeXy  and  that  the  defendant  promifed 
to  pay  within  the  fix  years  before  the  fuing  out  of  tlie  writ,  and 
it  appeared  that  all  the  items  ^n  the  bill  whereon  the  demand 
arofe,  except  the  la(l|  were  above  fix  years  (landing  1>efore  the 
bill  of  Middtefex  fued  out ;  it  was  infiiled  'for  the  plaintiff,  that 
^he  lad  item  being  within  fix  years,  and  this  being  an  account 
current  never  liquidated,  ihould  draw  the  former  items  out  of  the 
ftiitute ;  but  it  was  held  by  Mr.  J,  Dim/on  that  the  claufe  in  the 
ftatute  of  limitations  about  merchants'  accounts  extended  only  to 
cafes  where  there  were  mutual  accounts,  and  reciprocal  demands 
between  two  perfons ;  but  if  there  were  only  a  demand  by  ji. 
againft  B,  in  the  common  way  of  bufinefs,  as  by  a  tradefman  on 
his  cuilomer,  that  cannot  be  called  merchants'  accounts ;  and 
he  was  clearly  of  opinion,  that  in  that  cafe  the  ftatute  was  a  bar 
to  all  demands  of  above  fix  years  ftanding.  Cotes  v.  Harris^  BuUm 
/yr.  P.  149,  150. 

2.  But  where  there  are  accounts  current  between  parties,  and 
credit  given  on  both  fides,  in  fuch  cafe,  if  any  itetn  is  within  fix 
years,  it  fiiall  prevent  the  ftatute  from  attaching.  Catling  v« 
Skoulding^  6  T.  R.  189. 

(H)  Beyond  Sea.    Infants.    Feme  Covert.    Perfons  t^v^n-m^ 

imprifoned.     Non  compos. 

m 

I.  TT  feems  to  have  been  the  better  opinion,  that  the  exception 
-^  in  the  ftat.  21  Jac.  i.  r.  i6.  in  favour  of  perfons  being  be- 
yond fea,  extends  only  to  the  cafe  where  the  creators  or  plaintiffs 
were  fo  abfent,  and  not  where  the  debtors  or  defendants  were,  be- 
caufe  creditors  only  are  mentioned  in  the  ftatute.  Hall  v.  Wy 
hm^  I  Show.  99*  But  now  by  4  Ann.  c.i6.f.  19.  it  is  ena£ied, 
thftt  if  any  peribn  againft  nubom  any  a£lion  lies  for  feamen's  wages, 
trefp^fs,  detinue,  trover,  replevin,  aAion  of  account  or  upon  the 
cafe,  (or  other  adions  mentioned  in  21  Joe.  i.  r.  i6./  3.),  was 
beyond  fea  at  the  time  that  fuch  a£Hon  accrued,  the  plaintiff  ftiall 
be  at  liberty  to  brmg  hisvifiion  againft  him  within  the  fame  time 
after  his  return  as  is  limited  for  fuch  aftion  by  ftat.  21  Jac.  i- 
ft  i6f  and  4  4fm.  r.  I0. 

a.  If 
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2.  If  one  plaiotifF  be  abroad  and  the  others  in  England^  the 
sdion  muft  be  brought  within  fix  year^  after  the  caufe  of  a^lioa 
arifes.     Perry  v.  Jack/an^  4  T.  -R.  5 16. 

3*  If  the  pfaintiff  be  in  England  at  the  time  the  caufe  of  a£iioii 
accrues,  the  time  of  limitation  begins  to  run,  fo  thitt  if  he,  or 
his  perfonal  reprefentative^  does  not  commence  an  aftion  within 
fix  years,  they  are  barred  by  the  ftatute.     Smith  v.  /£//,  i  Wi!f. 

134- 

4.  By  4  Ann.  c.  6.  f.  17,  18.  it  is  enaQed,  that  all  futts  and 

actions  in  the  court  of  Admiralty  for  feamen's  wages  Ihall  be 
commenced  within  fix  years  next  after  the  caufe  of  fuch  fuits  or 
afiions  (hall  accrue,  and  not  after,  with  a  provifo  in  favour  of 
the  plaintiff's  infancy,  coverture,  imprifonment,  or  refiden^d^be- 
yond  the  feas,  at  the  time  the  caufe  of  action  accrued. 

5.  The  clauf^  as  to  perfom  beyond  fea  extends  only  to  fuch  at 
are  adlually  fo.  Therefore  if  a  perfon  be  in  Scotlandf  it  is  not 
fufficient.     King  v.  IValker^  i  BL  Rip,  286. 

6.  The  ftatute  of  limitations  can  never  begin  to  run  againfl  a 
plaintiff  who  is  a  foreigner  until  he  comes  into  this  realm.  Strht 
ihorfi  V.  Greame^  Efq.  C.  B.  3  IFi/f.  145. 

i$vin.Ta4«    (T)  Equity.     Relief^  in  what  Cafes^^  againfl  the 

Statute. 

x.  npHE  ftatute  of  limitations  does  not  extend  to  a  truft.     Cmbu 
*     Rep.  709.  13  G.  2.     Skirme  y.  Merick  and  others*    Nor  %o 
accounts  current. 

a.  The  ftatute  of  limitations  was  pleaded  to  a  bill  of  difcOTery» 
but  the  plea  was  over^ruled.  Bunt.  60.  ijio.  DeanandChi^* 
ier  of  We/fminjier  v.  Sir  Thomas  Crofs  and  others. 

3.  Bill  by  a  lay  impropriator  for  tithes  for  about  24  years.  The 
defendant,  as  to  fuch  part  of  the  bill  as  prays  difcovery  and  re- 
lief for  any  time  within  Gx  years  next  before  the  filing  of  the 
bill  or  ferving  the  fubpoina^  pleads  the  ftatute  of  limitations,  and 
that  he  did  not  promife  to  make  any  fatisfa£tion  for  any  tithes 
before  the  faid  fix  years.  The  plea  was  over^ruled  \  for  the  de- 
fendant, as  to  the  tithes,  is  in  the  nature  of  9  receiver  of  bailiff 
for  the  plaintiff,  in  which  cafe  the  ftatute  does  not  operate. 
Bunb.  213.     1726.     Mar/ion  v.  Cleypole  and  others. 

4.  The  ftatute  of  limitations  pleaded  by  one  partner  to  a  bill 
brought  by  another  for  the  balance,  and  an  Account  and  fatisfac- 
tion  ;  and  the  plea  was  allowed.  Bunb.  217.  1726.  Bridges  ^* 
Mitchell. 

5.  The  ftatute  of  limitations  cannot  be  pleaded  to  a  bill  which 
charges  z  fraud  difcovertd  within  fix  years  before  the  filing  of  the 
pill;  and  in  this  cafe  it  was  held  that  the  ftatute  of  limitations 
was  pleadable  againit  the  South  Sea  Company,  in  whom  the  eftates 
of  the  late  dire^ors  are  veikd  by  a^  of  parliapient,  in  the  faifie 
manner  ab  it  might  have  been  pleadc4  againft  the  late  diredors, 

the 
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the  Company  ft^tiiling  in  their  place ;  as  inhere  the  affignee  of  a 
bankrupt  claims  uiuler  the  acl  of  parliviment:  yet  as  the  (latute 
of  limitations  mi^^ht  be  pleaded  ai^ainll  the  bankrupt,  it  is  plead* 
able  ngainft  the  afli^nee.  3  P.  Wilis.  143.  Mich.  1732.  South 
Sea  Comfianyi  v.  WymondfelL 

6.  1  o  takt;  a  debt  out  of  the  ftatute  of  limirations  there  mud 
be  a  direii  adm'iffioit  of  a  debt^  and  in  feveral  cafes  at  law  it  has 
been  held,  that  ih<rre  muil  be  an  exprefs  promife  to  pay  :  and  though 
a  truit  for  payment  of  debts  is  held  tp  revive  fuch  debts  as  have 
been  barred  by  the  (latute  of  limitations,  yet  the  judges  have  al- 
ways been  diffatisfied.  3  AtL  107.  July  1744.  Lacon  v.  Briggs. 
Vide  alfo  Ouchterlony  v.  Earl  PowiSf  Ami.  23 1.   May  1754.  , 

7.  Where  a  real  eftate  is  to  be  afFe£led  by  a  trult  to  pay  debts» 
plain  and  clear  debts  only  are  revived,  and  not  fuch  as  depend 
upon  accounts  to  be  taken.     3. 

8.  An  offer  to  account  will  uke  a  cafe  out  of  the  ilatute  of  li- 
mitations.    2   Vcf.   485.     July    1752.     Earl  Pom/ret  v.  Lord      ' 
Windfor. 

(U)  Equity.     What  Proceedings  in  Equity  are  with-  ' ^^"'  ^^y 

in  it. 

1.  '^HE  (latute  of  limitations  is  a  bar  in  equity  as  well  as  at  law. 
*     Com.  Rep.  110.     13  G.  2.     Skirme  y.  Afeyruk  andofherj. 

2*  It  appeared  in  this  cafe  that  the  right  of  the  plainti6r,  and  of 
thofe  under  whom  he  claimed,  had  accrued  near  thirty  years  fince, 
during  all  which  time  the  defendant's  pofTedion  had  been  un- 
molelled  :  tlie  (latute  of  limitations  was  pleaded,  and  though  it 
was  urged  that  the  plaintiflF  had  not  the  leafe  in  his  poflf'tffion,  and 
that  the  defendant  in  his  plea  had  fet  forth  that  the  leafe  had  been 
vencwed;  and  although  it  was  alfo  infifted,  that  however  the 
plaintiflF  might  be  difabled  from  bringing  an  eje£lment,  yet  he 
might  bring  a  bill  in  equity  ;  the  Chancellor  refufed  to  grant  re- 
lief in  the  cafe  of  fo  (laic  a  demand,  and  allowed  the  plea.  3  P. 
Wms.  263.     Eafi.  1734*     -^^^  V.  Burron. 

3*  Length  of  time*  which  will  not  bar  an  ejeAment,  wUl  not 
bar  a  bill  in  equity.  3  P.  Wms.  287.  Trin.  1734.  Cook  v. 
Ambamm 

4.  The  ftatute  of  limitations  (ball  bind  an  infant  where  his 
trnftee  neglefted  to  fue  within  fix  years,  fo  where  an  executor  or 
adminiftrator  neglefls  to  fue.  3  P.  Wms.  309.  Trin.  1734* 
Wjcb  T.  Eafi  LuSa  Company. 

5*  A  corporation  (hall  have  the  benefit  of  the  ftatute  of  Umi« 
tations^  as  well  as  a  private  peribn.    lb. 

6.  A  bill  in  chanceryi  which  had  been  depending  almoft  fix 
years,  is  not  to  be  confidered  a  fufficient  demand  of  the  debt  ta 
take  k  out  of  the  ftatute  of  limitations,  i  Aik.  282.  Hill.  173^* 
Ltki  V.  Hojeu    Aad  2  Atk^  1%   HiU.  1736.    Anon.  S.  P. 

7.  K 
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7*  If  the  Aatute  of  limitations  be  neither  pleaded  nor  iudttcd 
ea  by:  anfwer,  tbe  defendant  cannot  have  the  benefit  of  fueh  bar  tor 
the  plaintiff's  demand,  i  jitk.  4^^*  if i//.  1737.  Prince  y,  Heylin* 

8.  Though  a  receiver  be  appointed  by  the  court,  yet  that  wil) 
not  aher  the  pofiedion  of  the  edate  in  the  perfon,  who  (hall  be 
found  entitled  at.  the  time  the  receiver  "was  appointed,  fo  as  to  pre- 
ircnt  the  ftatute  of  iimttations  running  during  the  right  in  difpute^ 
Z  Ati.  15.     HU.  1737-     -rfw/i. 

9*  T.  S.  devifes  alt  his  real  and  perfonal  eftate  to  G.,  his  heirs, 
CSV.  charged  with  the  payment  X>f  his  drbts ;  the  plaigti^s»  wha 
are  bond  creditors,  ntver  a(ked  for  their  principal,  but  recewed 
their  intercft  regularly  of  G.,  the  executor  for  16  years,  and  G4 
during  this  time  made  feveral  Tales  of  the  teftator's  eftates  :  the 
Nader  of  the  Rolls  difmiiTed  the  bill  brought  by  the  bond  credi* 
tors  againft  the  purchafers,  whom  he  would  not  didurb*  after  a 
poflTcflion  of  i6'year8*  2  jitt.  41.  Ju/y  1740-  Ei/iot  and  others 
¥.  Merriman.  * 

10.  Where  a  judgment  was  outftanding,  and  no  fatisf-iftion  en- 
tered, the  court  of  Chancery  rcfufed  to  decree  it  fatisfied  merely 
upon  prefumption  of  length  of  time,  the  judgment  being  42  years 
ftandtng,  and  efpecially  fince  the  (latute  for  the  amendment  of  the 
law  4  2nfie^  c.  16.  f*  \l*  allows  a  plea  of  payment  at  law,  as  it  is 
an  old  judgment*     2  Atk.  45.    July  174O.     Ketnys  v.  Rufcomb. 

11.  The  ftatute  of  limitations  cannot  be  pleaded  to  the  dif« 
covery  when  the  debt  was  due,  though  it  may  be  pleaded  to  the 
debt  itfeU;  becaufe,  by  the  defendant's  fetting  forth  when  the 
debt  commenced,  it  will  appear  to  the  court,  whether  the  fix  years 
are  incurred  according  to  the  ftatute^  2^/^.51.  ^^1740* 
Mafkviortb  v.  CUfton. 

12.  Where  the  enjoyment  of  an  eftate  has  been  for  21  years^ 
courts  of  law,  as  well  as  courts  of  equity,  will  make  a  ftrong  pre- 
fumption in  favour  of  fuch  pofleflion,  though  there  may  be  lome 
circumftances  to  (hew  that  it  was  not  tbe  intention  that  the  in- 
heritance (hould  be  conveyed.  2  ML  67.  Ncv.  >740«  Cocke  v# 
Cooke. 

13.  Lord  Lucas  by  hb  will  left  to  Dorotiy  Potter  an  annuity  of 
25/*  for  her  life ;  £he  dies  in  1 7 1 8  ;  the  plaintiff,  the  reprefentative 
ot  the  annuitanti  in  1740  brings  his  bill  for  the  arrears  of  the  ^n^ 
nuityi  from  the  year  170^  to  the  death  of  Dorothy  Potter*  Tho 
Qourtt  from  the  length  of  time,  prcfumed  it  to  have  been  paid,  and 
difihifled  the  bill  with  cofts«     %  Atk.  71/    1740.    SmaUman  v# 

^        lard  Archibald  Hamilton* 

14.  Where  no  demand  has  been  made  cm  »boiul  for  20  yearsy 
the  judges  will  direA  a  jury  to  find  it  facisfied^  %  AtS*  144. 
March  1740*     Gratnvick  v.  Simfffm  and  Moon* 

1 5»  Portions,  which  became  due  ia  14^^^  were  fuedfor  in  1 71 7  $ 
fitch  a  length  of  time  creates- a  ftrong  pfefumption  that  they  are 
pitid^  and  it  aimoft  amounts  to  proving  a  negative  to  induce  the 
court  to  believe  that  they  are  ftill  unpaid*  lAtk*  i^y.  A^ 
1 74 1  •    Sir  Thomas  Statidj/b  v.  Madlej. 

16.  Length 
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16.  Lcnf»th  of  ttmf  pleaded  in  bar  to  a  redemption  of  a  mort- 
page  which  was  made  in  1713,  the  mortgagor's  folicitor  appearing 
to  have  fstclcd  an  account  in  1730  in  order  Co  pay  off  the  mort* 
g;ige.  Lord  Hardwickc  held  that  would  fecure  the  right  of  re- 
demption.    2  Mk.  333.     July  1742.     Anon. 

17.  Corcrture  is  no  cxcufe  for  not  redeeming  a  mort$;age;  for 
if  a  woman  becomes  afterwards  difcovert,  the  (latute  of  limitations 
will  run  from  rli  ^t  time;  neither  is  a  tenancy  by  the  curtcfy  any 
excufe,  for  it  is  of  no  confequence  to  a  mortgagee  who  have  the 
equity  of  redemption ;  if  they  do  not  make  ufe  of  their  right  they 
ihjil  be  bnrrcd,     /*. 

1 8.  Though  an  original  be  filed  at  law,  yet  if  there  has  not  been 
any  proceeding  upon  it  for  fix  yearly  it  will  not  prevent  the  ftatute 
of  limitations  from  running.  2  Ath,  395.  Augufl  1742.  Lacon 
V.  Lacon* 

J  9.  TranfHdions  with  a  foreign  prince  and  his  government  do 
noi  concern  tli^*  trade  of  merchandize,  and  perfons  concerned  iu 
fuch  tranfadtions  are  not  within  the  exceptions  in  tlie  (lat. 
21  Jae.  I.  A  letter  of  attorney  from  one  merchant  to  another  to 
get  in  debts,  will  not  make  the  perfon  fo  deputed  a  merchant 
within  the  (latute.     a  Atk.  6io.     July  1743.     ^^^^  ^*  Mtllifb.     r^excep- 

*  tion  in  the 

Ajture  at  to  raerchantt*  atcoonts  wai  to  prevent  dividing  the  account  where  riUQing,  and  part  wiUun 
the  dme  and  part  beiVire.     a  Vef  400*     Aug.  1751.     Weltbid  ▼.  Liddel. 

20.  A  creditor  by  4  Ann.  c.  x6.  has  the  fame  privilege  on  the 
debtor's  being  beyond  fea,  when  the  cauft  of  a^ion  accrues,  as  he 
had  by  the  (tat.  of  James^  on  his  being  beyond  fea  faimfcrif ;  and 
^bere  a  creditor,  who  has  been  out  of  the  kingdom,  rctiirps,  the 
time  will  run^  and  his  going  abrdad  again  will  give  him  no  privi- 
lege, for  that  was  gone  by  his  having  once  returned  after  the  caufe 
of  a£lion  a*  crued*    lb. 

iu  it  has  been  faid  that  the  ftatute  of  limitations  will  not  run 
againft  one  joint-tenant  or  tenant  in  common,  unlefs  an  aflual 
oufter  is  made.}  there  muft  be  fome  oufter ;  but  if  after  fuch 
Ottftcr  a  tenant  in  commootor  joint-tenant,  continues  in  pofleflioa 
of  the  whole  for  20  years,  it  is  a  bar.  2  Atl.  632*  July  9743* 
Story  V.  Lord  Winifar  and  oibers* . 

22.  An  executor  of  a  houfe  fteward  to  Lord  Bradford^  after  an 
acqui^fcence  of  17  years,  fets  up  a  demand  for  a  large  Aim  due  for 
bttfioefs  done  by  bb  teftatori  to  which  the  reprefentative  of  Lord 
Mradfrrd  infifted  on  the  ftatute  of  limitations,  which  was  allowed* 
3  Aik.  log,     July  1744*     Lacon  y.  Brtggs^ 

23*  The  ftatute  of  limitations  cannot  be  pleaded  againft  a  breach  B«t  the  role 
of  trttfty  nor  can  a  perfon  ivho  has  taken  a  conveyamre  from  the  ^  *  ^_ 
truftee  (belter  himfelf  under  a  plea  of  that  ftatute.  3  Aik.  459.  I^dw  ftatute 
March  1 746.     Bottler  v.  Collinpm.  ofiiaita- 

tiont,  applies 
«iily,  Wtween  tniftet  and  ttfim  m  ira/,  and  net  iiaiDft  a  truft  br  iaipUcitioo,  at  aflMW  bj  an  e|a^ 
17.    I  Bfo.  Ch.  Rep.  551.    Ala]^  I7t3>    Townibend  v.  Tmrnihcnd. 

S4«  Where  there  has  been  no  demand  of  principal  or  intereft 
I|B  9  bond  for  twenty  yeara^  fatisfaftton  ^f  the  debt  will  be  pre- 

fumed^ 


i^i  tLiniftatiori. 

famed,  except  in  cafes  of  mortgage  :  the  mortgagee  is  fuppofe<l 
to  continue  in  pofle(iion,  and  the  mortgagor  to  be  tenaat  at  wilt 
to  him.      I  ye/.  51.     Nov.  1747.     Leinan  t.  Newnbam. 
\  25.  Where  the  owner  of  a  refit  charge  fufiered  it  to  run  in  ar-^ 

rear  for  eight  years,  it  is  nor  to  be  prefumed  abibttt'tely  releafed. 
1  Vef  267.     July  1749.     JJl?h  V.  Afion, 

26.  Bill  lies  by  the  aiGgnee  of  a  bankrupt  for  delivery  of  good^ 
pledged  by  the  bankrupt,  tiotwithi^andihg  the  (latute  of  limita- 
tions-    I  Vef,  278.     Jul  J  1749.     Kempy.  H^e/lbrooL 

A  remmndtr'man  expeflant  on  an  tfiaitfur  hfe  or ytsri^  to  v^kun  a  tight  /#  enttr  §r  ^ff 
an  ejt&mtnt  It  glvtn  by  ikt/o'/ihu't  of  tht  ttnant  for  lift  or yt^rt^  yet  Jucb  remMmder^mmn  u 
wot  hound  to  dof^^  and  if  te  coma  ioithw  kit  time  afttr  tht  rtmatndir  attacfudt  tt  Vfiii  it 
good  \  mor  can  tht  ftmtutt  of  /imitanom  h*  imfiftd  <n  agoinfibimfor  tUt  t^mg  ^iiitMiM  tummtf 
yturt  afttr  his  tuit  accrihd  hy  ft/rft'ituti*     15. 

27.  Bill  filed  for  a  Arid  fcttlement,  after  a  long  aCquiefcence 
by  the  plaintiff's  anceftort  ^hen  it  had  becoifte  impoi&ble  to.  bar 
the  remainder^  and  difmifl'cd.  i  l^ef.  53a.  Augnfi  1750.  Pair^ 
ker  V.  Phillipi. 

28.  Courts  of  equity  difcofrrage  fuits  for  old,  dale  accounts^ 
but  every  cafe  of  this  kmd  mull  iUnd  upon  its  own  circumftances ; 
atid  length  of  time  does  |iot  in  equity  bar  an  adminiftratix  front 
calling  for  an  execution  of  a  truft  of  Teal  edace*  2  Vef.  482. 
July  1752.     Earl  Pomfret  v.  Lord  Windfir. 

An  offtr  to  account  twV/  takt  a  caft out  of  tktjtatutt  of  Hmtationi,     Ib» 

29.  Filing  a  bill  for  equitable  relief  is  cquivaleM  to  die  b^ngingf 
an  a&ion  ac  law  as  to  preventing  a  fine  beifrg  {ti  up  asl  a  bar;  but 
filing  a  bill  for  a  difcovery  merely  is  not.  But  this  decree  was  af« 
terwarcls  reverfed  in  Dom.  Proc.  I  Bro:  Ch.  Rep.  2%^.  Trin;  1783; 
Pinches  •  Thornycroji. 

30.  Although  non-payment  of  intereft  for  twenty  years  on  » 
itKTrtgage,  where  clear,  and  no«  demand,  raife&  a  prefumption  of 
payment  \  yet  on  doubtful  citcomftances,  and  the  original  mort* 
gage  admitted,  it  was  referred  to  the  Mailer  to  inquire  whether 
any  intereft  had  been  paid,  '^  Bro.  Cb.  Rep.  2^Q.  July  1791. 
Trajb  V.  White. 

31.  2)fm«/rr^  to  a  bill  charging  fraud  in  mifreprefenting  the 
ralae  of  in  ttizKt  to  the  tendor,  on  the  ground  that  the  traniac* 
tion  was  27  years  old,  and  had  been  con&rmed  by  a  deed  23  years 
fince,  overruled,  length  of  time  being  no  ground  for  a  demurrer. 
3  Bro.  Ch.  Rep.  633.     Trin.  1792*     Earl  of  Delnrahu  v.  BrowtU. 

A  bill  of  review  will  not  lie  after  twefity  ycari  Anb.  ^45.  May  1767.  3  Bro.  Ch. 
Rep.  S39.  in  notit,  S.  C.  ThooBb  a  bill  of  review  camoc  ia  gitncnl  m  brooghi  to  re- 
verie  a  ^cctee  afeer  so  years,  thii  doe*  aoc  apply  to  perlboa  bavioc  Mnitiofent  lotet«ftt, 
and  then  not  exi(ting«  or  beins  oadcc  dt/abilhia.  4  Bro.Clk*  »^  441-  Micb.  1793* 
I«jritoa  T.  Lyttoa.  * 

i 

32.  Payment  of  a  legacy  prefartied,  a^te#  40  years  eUpfed  and 
no  demand  proved.  4  jB^o.  Cb.  Rep.  115.  Mieb,  1792*  Jonei 
V«  Turierville.     2  Vef.jun.  Ci*  S.  C. 

33.  Bill  by  next  of  kin  for  perfettal  eftate,  fecured  bv  mortgage, 
p,ven  to  a  charity m    The  UriU  wa«  dated  10  1754 1  the  oil!  was  noC 

filed 
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filed  till  1791*  In  a  common  cafe  the  fuit  could  not  be  fuftaincd 
after  fuch  a  lapfe  of  time;  but  in  this  cafe  the  parties  n  )t  being 
apprifed  of  the  law,  as  to  the  bequell  of  money  on  rejl  fecurity 
given  to  a  charity  being  void,  and  no  prefumptton  on  that  account 
arifine  of  a  relc-afe,  his  Honour  referred  it  to  the  Maft'^r  to  inquire 
into  and  ftatc  the  circumftances.  4  Bro  214.  Fek  1793.  Pick" 
eriftg  V.  Eari  of  Stamfrrd.  2  Vef.jutU  272.  8.  C.  tlpnu  there'' 
portf  the  perfonal  ejlate  was  decreed  to  the  next  of  kin.  2  Vefjun* 
581. 

34  Account  of  rent  of  an  eftatc  held  of  trudees  ;  the  ftatute 
of  limitations  was  iniifted  on,  but  the  account  was  ordered  only  for 
fix  ye;>rs  before  the  bill  filed.  4  Bro^  CL  Rep.  468.  Hercy  v. 
Bailard. 

35.  Creditors  are  not  relieved  in  equity  after  grofs  laches ; 
therefore  where  a  creditor,  feven  years  after  coming  of  age,  filed 
a  bill  to  obtain  the  benefit  of  a  decree  to  account,  and  after  anfwer 
took  noftepsfor  33  years,  and  then  filed  another  bill  againft  the 
rcGduary  legatees  of  a  party,  whofe  aflets  were  diftributed  with 
notice  to  the  plaintifF,  and  againft  other  reprefentatives,  the  biU 
was  difmified  upon  the  laches  only,  though  the  queftioo  of  fatif- 
fa£kion  was  doubtful.  2  Vef.  jun.  87.  1793-  Hercy  v.  Din^ 
^voody^  4  Bro.  Ch.  Rep.  257.     S.  C. 

26.  Attornies'  bills  of  cofts  OKcmined  after  a  long  period,  and 
payments  made.     2  Vefjun.  202.      1793.     Newman  v.  Payne. 

37.  Statute  of  limitations  cannot  be  pleaded  to  a  legacy,  nor  to 
an  annuity.     2  Vefjun.  571.     179^^.     Higgins\.  Crawfurd. 

38.  Defendant  pleaded  40  years  poflclFion  wilhout  account  or 
admiflion  of  any  debt  to  a  bill  fitting  up  an  old  mortgage,  and 
ftating  an  account  fettled,  and  that  owing  to  infancy,  coverture, 
and  other  difabitities^  plaintifF  could  not  proceed.  Plea  allowed. 
0,  Fef.jun.C^g.     ^w/y  1795.     Biewit  v*  Thomas. 

39.  Laches  do  not  run  upon  a  large  body  of  creditors.     3  Fe/l 
jun.  740.     May  1798.     Whichcote  v.  Lawrence. 

AO.  Forty-fix  years  after  a  decree,  dire£ling  an  execution  of  the 
trufts  of  a  will,  and  a  conveyance  in  fee  to  the  tenant  in  tail  male, 
who  had  alfo  tjie  reverfion  in  fee,  with  the  confcnt  of  the  only  in- 
termediate remainder-man  in  tail  male,  a  bill  was  filed  againft  their 
devifees  :  the  plaintiflPs  claiming  under  an  old  voluntary  grant  out 
of  the  reverfion,  the  eitates  tail  bein^  fpent  and  no  recovery  having 
been  fuflbred,  and  praying  a  difcovesy  and  conveyance,  a  general 
demttrrer  was  allowed ;  though  the  devife  and  conveyance  were 
dated  only  by  way  of  pretence,  and  not  exprefsly  charged ',  the 
whole  right,  as  againft  the  defendant,  being  foun<ifd  upon  that 
conveyance.     5  Vef.jun.     '^d  November  1799.     Fletchers,  Toilet. 

41.  Upon  poflfelfion  for  maay  ycars>  the  origin  of  which  did 
not  appear,  nor  any  title  except  as  ce^ui  que  trujl  under  a  term  to 
raife  a  fum  of  money,  the  court  would  not  prrfume  any  other 
tide,  an4  decreed  the  plaintiff  to  be  let  into  poflcffion  on  paying 
the  charge  \  but  with  relu£taace,  and  on  account  of  the  laches^  re« 

Vol.  V.  O  fufcd 
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fufed  an  account  of  the  rents  even  from  the  filing  of  the  bill. 
5  Vtf.jun,  565.     July  1 8 CO.     Acherlej  v.  Roe, 

42  A  foil,  tenant  in  tail  in  remainder,  when  jufl  of  age  in 
17^59,  joined  his  fiither,  the  tenant  for  liff|  in  a  Tfcovery  for  the 
purpufe  of  raiHng  3000/.  for  the  father  and  reftrttling  the  eftate  $ 
the  fon  taking  back  only  an  ellate  for  life,  with  remainder  to  his 
firft  and  other  fons,  tifr.  The  equity,  which  he  might  have  had 
againft  that  fettlcment^  was  lod  by  \\\%  marriage  and  acquUfcence 
till  aftrf  the  death  of  his  father  in  1793,  though  under  the  cir- 
cnn»fl  tnct'S  there  was  no  probability  oi  ifl'ue,  ^  Vef.  jun,  Zbl* 
March  I  To  I .     SrowN  v.  Carter. 

43*  Uill  to  be  paid  a  debt  of  20  years  (landing  due  from  Sir 
Thotnas  Jchnfon ;  by  his  will  he  dircftcd  his  prrfonal  edate  to  be 
applied  m  payment  of  debts  .  and  if  the  perfonal  edate  Oiould  not 
be  fufficient,  then  his  real  eftate  to  be  fubjeft  to  his  debts.  This 
t-'kes  the  drbt  out  of  the  ftatute.  Dickins'  Rep.  48.  1 726. 
Blnheway  v.  Earl  of  Strafford* 

44.  Where  crrd iters  received  intereft  from  the  aflignee  of  dc- 
?ifee  in  truft  for  the  payment  of  debts  for  1 1  years,  and  agreed 
with  him  for  an  increafe  of  intereft  on  their  debts,  and  received 
the  f^me,  the  original  truftees  are  liable,  i  Anjlr.  1 10.  33  G.  3. 
Hardivick  v.  Mynd. 

45.  i  he  teltator  leaves  aftets  fufficient  to  pay  all  debts  and  le- 
gacies; the  legatees  receive  payment,  which  the  creditors  might  alfo 
have  hdd,  if  they  had  demanded  it  in  time,  they  lie  by  for  1 1  years^ 
and  the  eftate  is  wafted  ;  yet  the  legatees  fli^ll  refund.     Ibid. 

46.  Baron  and  feme  feifcd  in  fee  in  right  of  the  feme  mortgage 
by  fine,  and  afterwards  convey  the  equity  of  redemption  by  leafe 
and  rtlrafe  to  the  mortgagee.  The  mortgagee  having  remained 
in  polTtffion  ss  complete  owner  for  more  than  20  years,  during  the 
life  of  the  hufbind,  tenant  bjr^ihe  curtefy,  the  heif  of  the  wife  is 
not  barred  of  his  equity  of  redemption  by  the  lapfc  of  time. 
I  Anflr.  138.     Feb.  33  G.  3.     Corbdt  v.  Barker.     3  Anfir.  755. 

s.  c. 

47.  Where  there  is  a  grmt  from  the  crown  of  land  to  be  rrco- 
.vercd  from  the  fea^  and  it  is  left  unenibanked  for  a  long  fpace  of 

time,  as  a  common  paiTage  for  (hips  over  it,  the  right  of  the  crown 
*  revives  by  the  length  of  poflTcilior)  by  the  fubjc£ls  ;  for  it  would  be 
extremely  inconvenient  if  old  dormant  grants  of  the  cro^n  could 
be  enforced,  when  the  evidence  of  their  nature  and  extent  is  loft 
by  lapfe  of  time.  2  Anftr.  615.  35  G.  3.  Attorney-General  v. 
Richards. 

48.  After  20  years  pofTefTion  and  a  defcent  caft,  the  heir  at  law 
of  a  former  owner  filed  a  bill  for  r!ifcovery  of  the  title  of  the  occu- 
pant, fuggefting  a  pret€i*»led  dcvifc  from  his  anceftor  ;  a  demurrer 
was  allowed.    3  Anfir,  7c  9.     3^>  G.  3.     Jilut/oe  v.  Smith. 

49.  Fifteen  years  poflcftion  of  a  benefice  is  prima  facie  tvidcnce 
of  a  regular  iuduclion  and  of  reading  the  39  arUcles.  3  An^r, 
942.     37  G.  3.     Chapman  v.  Beard. 
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What  is.  jsvin.  i»7 

1.    A   Decree  is  not  implied  notice  to  a  purchafer  after  the  caufc 

"^^    is  ended,  for  it  is  the  pcnd-ncy  01  the  fuit  that  19  notice: 

but  if  the  decree  is  only  for  an  account,  and  ilea's  not  put  an  end  to 

the  quedion,  the  fuit  is  ftill  notice.     IVorJlty  v.  E,  Scarbro\  3  -A- 

2.  A  fuit  about  money  fecured  on  an  edate  or  other  collateral 
matter,  but  not  relating  to  the  eftat",  it  is  not  notice  to  a  purchafer 
of  the  cftatc  pending  the  fuit.     Jbid. 

3.  If  a  bill  is  brought  to  eftablifti  a  will,  it  is  lis  pendens^  and 
affc£ls  a  purchafer  under  the  will.  Garth  v.  JVard^  2  Athyns^ 
174. 

4.  If  an  edate  be  purchafed  by  private  contract,  after  a  bill 
brought  by  creditors  for  fale  of  it,  the  fale  will  be  fct  aCdc* 
Ambler^  676. 

I 

(C)  Pleadings.  isvw.w^ 

I.  pLEA  that  another  a£lion  is  depending  in  another  court  for 

'*'  the  fame  thing  is  bad,  for  pUintilFneed  not  make  his  elec- 
tion till  defendant  has  anfwered.  'Jones  v.  E,  Straffordy  3  P. 
Wms.  179. 

2.  That  the  bill  is  for  the  fame  matter  for  which  platntifF 
brought  another  bill  is  not  a  good  plea,  if  the  lad  is  brought  in  a 
different  right ;  as,  if  the  iird  is  an  executor  or  adminidrator,  the 
fecond  at  adminidrator  de  boms  non^  bfc*  of  intedate.  Huggi^s  v. 
Tort  Buildings  Company^  2  jitk,  4<j. 

3*  In  the  Exchequer^  if  the  plaintiff  admits  the  plea  of  a  former 
fuit  depending,  he  Oiall  pay  40/.  If  it  is  allowed  on  the  heai  ing  by 
the  court,  3/.  cods.  RuUs  and  Orders  in  the  Exchequer^  6  Rule^  13. 

4«  A  ple4,  of  another  fuit  depending  for  the  fame  matter,  muit 
fct  forth  when  it  was  inditutcd.     Fv/ler  v.  Vaful^  3  JtJ^.  587. 

5.  If  a  creditor  who  has  come  in  and  proved  liis  debt  before  the 
Mafter,  under  a  decree  at  the  fuit  of  another  creditor,  brings  a 
new  bill,  the  former  fuit  is  a  good  plea.     3  Alt.  557. 

6.  If  there  is  a  decree  for  tythes,  and  the  account  is  depending 
before  the  Mader,  the  defendtint  may  plead  this  fuit  and  decree 
to  a  new  bill  brought ;  for  the  account  in  this  court  (Chancery) 
IB  taken  down  to  the  time  of  making  the  report.  Bell  r*  Riad, 
3  -Ai.  590, 
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»,<^"  'y.         (A)  Cujlody.    Who  fliall  have  it,  and  how. 

1. 'T'HE  ciiftody  of  lunafic  may  be  granted  to  2l  feme  covert^ 

-■"     though   (he  be  not  fuijuru^  but  under  the  power  of  her 

hufband.     3  P.  Wms.  III.      1720.      Ex  parte  Kiftgfmiil^  in  mtis. 

2.  Onei  though  of  great  age,  being  deprived  of  his  memory,  and 
become  almofl  non  compos  mentis^  was  admitted  to  anfwer  by  his 
guardiiin,  in  rej^ard  the  demand  in  quedion  was  but  fmall  \  bat 
had  the  demand  been  con fider able,  the  regular  way  had  been  to  have 
taken  out  a  commiflTion  of  lunacy^  and  hav6  gotten  a  committee 
afligned.     3t(L  in  notij.     Anon, 

3-  Vagrants  only,  and  not  perfons  of  rank,  are  within  the  a£l 
which  empowers  juflices  of  the  peace  to  take  care  of  lunaticsL 
2y^/ib.  52.     Anou.    Auguji  \']^o. 

4.  Whether  the  flat.  4  G.  2.  extends  to  lunatics  at  large,  or 
only  to  lunatics  of  whom  the  cullody  has  been  granted  by  the 
great  feal ;  and  whether  it  extends  to  lunatics  of  whom  a  curator 
has  been  appninted  abroad.  Amb.  8o»  Ex  parte  Marcbionefs  of 
Anandale.     December  1749* 

5.  A  conimirtte  was  appointed  of  the  lunatic's  perfon  and 
cftare,  with  a  reftriflion  not  to  receive  any  of  the  eftate  himfelf, 
and  a  rect-iver  was  alfo  appointed.  /^;;/^.  104.  Ex  parte  Biliing^ 
burjt,     Augujl  1750. 

6.  Bankruptcy  of  the  committee  of  the  perfon  of  a  lunatic  is  a 
fufHcient  caufe  for  removing  him  on  account  of  the  fund  fur  main- 
tcn-ince  }  but  the  cuftody  of  the  perfon  will  qot  be  changed  if  the 
Maftcr  finds  it  proper,  with  regard  to  the  comfort  of  the  lunatic 
tiiat  it  fliould  continue.  3  Vefjun.  2.  Ex  parte  Mildmay.  Nov. 
1795. 

isvin.ija.      ^B^  Power  of  thc  Committee.    And  Allowances. 

I.  tHE  court  allowed  the  profits  of  the  lunatic's  eftate  to  the 
*  committee  for  the  maintenance  of  his  perfon.  Thc  lu- 
natic diesi  hi&  adminiftrator  brings  a  bill  for  an  account  of  thcfv: 
profits  \  the  defendant,  the  committee,  pleads  this  order  of  court 
for  thc  allowance  of  the  profits  for  the  lunatic's  maintenance. 
Ihe  plea  was  ordered  to  (land  for  an  anfwer  \  but  as  there  was  no 
frauJ,  the  court  would  not  grant  the  relief  prayed.  '^P.IVms. 
105.  Eajt>  ^3**  SieUon  v.  M.  Jujlice  Fortefcue  Aland^  and 
others* 

*    -     2.  The 
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2.  The  king's  gran^  of  a  lunatic's  tdate  without  account  is 
void ;  but  the  kijig  or  lord  chancellor  may  allow  fuch  yearly 
maintenance  to  a  lunatic  as  amounts  to  the  yearly  value  of  his 
cftate.     Ibid.  no. 

3.  A  committee  of  a  lunatic's  real  edate  m:iy  cut  down  tim- 
ber for  repairs.     2  Ath.^o^*     Aug,  1742.     Ex  parte  Lud'010. 

4.  A  fum  of  monry  devifed  to  be  laid  out  in  lands  in  England 
in  truft  for  A,^  with  remainders  over,  iS|  by  aci  of  parliament, 
fecured  on  A.\  cdate  in  Sect/and  during  his  minority.  A.  attaint 
the  age  of  2I9  and  becomes  lunatic  :  the  money  may  be  called 
in  and  laid  out  purfuant  to  the  truft.  It  is  to  be  confidered  as  an 
eftate  in  England^  and  a  proportion  to  be  fettled  for  his  mainte- 
nance and  debts  between  his  ed-ites  in  England  and  Scotland.  An- 
othtr  fum,  in  the  Exchequer  in  England^  arifing  from  the  fale  of 
heritable  jurifdi£^ion  in  Scotland,  condi^red  as  real  eftate  in  S^ot^' 
land.  1  Fef,  381.  July  1 75 1.  Marquis  of  Anandale  v.  Alar^ 
chionefs  of  Anandale. 

5.  The  committee  of  a  lunatic  not  allowed  any  thing  for  his 
trouble  :  but  in  this  cafe,  on  account  of  particular  circumftances, 
the  allowance  for  maintenance  was  increafed.  Amb.  78.  In  the 
Matter  of  Annejley.     0&.  1749* 

6.  it  is  a  rule  never  to  vary  or  alter  the  property  of  a  lunatic 
fo  as  to  effcck  any  alteration  as  to  the  fucceflion  to  it.  Amb.  8o. 
Dec,  1749*     Ex  parte  Marchionef  of  Anandale, 

7.  In  this  cafe  the  court  order;rd  money  to  be  lent  to  difcharg« 
incumbrances  on  the  lunatic's  Scotch  cftate,  it  being  for  his  con** 
venience  \  and  divers  inftances  were  mentioned  of  the  power  of 
the  Chancellor  over  the  Scotch  eitates  of  a  lunatic,  who  was  ia 
England.     Ibid. 

H.  The  committee  has  a  lien  on  the  lunatic's  eftate  recovered 
by  him ;  and  the  folicitor  employed  for  him  was  declared  to  ftand 
in  the  place  of  the  committee,  and  to  have  a  lien  for  bis  bilK 
Aini.  102 •     Bar nefly  V.  Powell.     Aug.  1750. 

9.  Committee  of  a  lunatic's  eftate  not  permitted  to  pafe  his  ac- 
counts,  without  inquiry  wh^t  money  is  in  hand  from  time  to 
time.      I  Vef.jun.  1^6,     Ex  parte  Catton.     June  ijijo. 

10.  On  a  bill  by  a  fon,  "he  committee  of  the  father^  who  was 
a  lunatic,  to  fet  afide  a  voluntary  fcrttlcment  by  him,  a  motion, 
for  the  defendant  to  be  at  liberty  to  kt  the  houfe,  fell  the  furni- 
ture, and  bring  the  money  into  coutt,  was  refufed,  the  plaintiff 
not  confcrnting.     i  Fefjun.  160.  Colmans.Croker,  June  fj go. 

1 1.  A  lunatic  is  to  have  every  comfort  his  fituation  and  fortune 
will  admit  of,  without  any  confi deration  for  thofe  in  cxpeilancy. 

Vef.jun.  2^5.     Ex  parte  CbumUy.     Alay  J791. 
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isvin.  135.  (D)  ^5/,  or  Grants^  &c.  of  a  Lqnatic,  confirmed- 

or  avoided. 

I.  Vf7H£RE,  brfore  an  inquifition  of  lunacf,  a  perfon,  who 
^^  was  found  a  lunatic,  has  made  a  purchafc  with  the  ap- 
probation of  his  only  fon,  the  court  would  not  change  the  dif po- 
rtion which  had  been  made  of  the  fum  of  money,  but  let  the 
purchafe  (land;  and  it  was  faid,  that  the  court  had  allowed  part 
of  a  lunatic's  pcrfonal  edate  to  br  laid  out  in  rr pairs,  and  even 
upon  improvements  of  his  real  eftate.  2Atk,  414.  Serge/bn  v. 
Sfaiy.     Off.  17^2. 

2.    156^^.3.  r.  20.  enaffs  that  the  marriage  of  a  lunatic^  only 
found  fof  fbail  he  null  and  void^  unlefs  be  be  previoufly  declared  fan€ 
by  the  Lord  Chancellor. 

ijVin.  137.  (D.  3)  Other  Matters. 

I.  ^  O  appeal  from  an  order  of  the  Lord  Chancellor  touching 
^'^    lunatics  to  the  Houfr  of  Lords,  but  only  to  the  king  iq 
council.     3  P,  Wms.   104.      1731.     Sheldon  v.  Mr,  Juftice  For* 
tefcue  Aland ^  and  othtrs. 

2.  After  the  jurifdiAion  of  the  court  of  wards  was  taVen  away, 
the  jurifdiCtion  over  idiots  and  lunatics  rrverted  back  to  the  court 
of  .Chancery,  to  which  it  originally  belonged.  2  ^/i.  553.  1743. 
The  Bailiff's  and  Burgeffes  of  Bufford  v.  LenthaU. 

3.  Where  there  is  any  mifbchaviour  in  the  execution  of  a  com- 
fniiTion  of  lunacy,  the  court,  upon  examination,  may  quafli  it, 
and  dire£l  a  new  commidion.  3  Atk,  6.  Nov.  1743*  Ex  part^ 
Rcberts. 

4.  The  perfon  again fl:  whom  a  commi(rton  of  lunacy  iflued,  on 
the  different  appearance  he  made  upon  a  fecond  infpe£iion,  was 
allowed  to  traverfe  the  inquifition,  and  the  grant  of  the  cuftody 
was  fufpended  till  further  order.     Ihid.  7. 

5.  The  Lord  Chancellor  can  make  an  order  in  a  lunatic's  afr 
fairs  after  his  death.     yf(7ih,  106.     1772.     Ex  parte  Grintflone. 

6.  Mortgage  on  a  lunatic's  eftate  paid  oiF  with  his  money,  and 
the  mortgage  term  ordered  to  be  afligned  in  truit  to  attend  the  ia« 
beritan^e,  and  held  not  to  go  to  his  next  of  kin.     Ibid. 

7.  Where  there  is  a  reference  to  the  Mafter  in  a  caf^?  of  luna- 
cy, he  (hall  make  his  report,  although  the  lunatic  be  dead;  3  Bro* 
Ch.  Rep.  21S.      1791-     Ex  parte  Arsnflrong. 

8.  Petition  that  a  fund  in  court  belonging  to  the  plaintiff,  or 
the  interefl  of  it,  might  be  p»id  to  the  plaintiff's  wife,  for  the 
maintenance  of  himfelf  and  family,  he  being  in  a  (late  of  mind, 
which,  though  not  amounting  to  lunacy,  was  of  too  great  imbe- 
cility, in  confequence  of  a  paralytic  (Iroke,  to  do  legal  afb^.  And 
the  court  ordered  the  intereil  to  be' paid  to  the  wife  from  time  to 

time. 
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time.  4Bro  Ch.  Rep.  loo.  1792.  Bird  v.  Leftvre.  Sec  Ex 
parte  Nadin^  before  Lord  "Iburlenu^  4  Nov.  1786.,  where  he  faid 
that  he  was  not  a^ainft  the  practice  of  Hndiii):  a  m^n  a  lunatict 
who  was,  by  the  infirmitirs  of  age,  rendered  unequal  to  the  ma- 
nagement of  his  affairs,  but  th^r  the  more  ufuai  way  was  to  ap» 
point  him  a  guard i;irj.      i  Fonh.  Treat.  64. 

'  9.  Timber  was  felled  on  a  lunatic's  eftate  by  the  committee  by 
order  of  the  court,  the  produce  is  perfonal  edatc  of  the  lunatic* 
Oxenden  v.  Lord  Comptorty  4  Bro.  CL  Rep,  231.  and  2  Vef.jun*  61, 
S.C.    1793. 

10.  In  this  cafe  the  Chancellor,  in  deciding  a  motion  for  a  new 
tri)I,  laid  down  general  principles  relating  to  cafes  of  lunacy. 
4  Bro.  Ch*  Rep.  443.      1792.     Attorney-General  v.  Panther. 

11.  The  Lord  Chancellor  cannot,  upon  a  petition  in  lunacy^ 
order  part  of  a  lunatic's  eftate  to  be  fold  for  payment  of  his  debts, 
to  prevent  a  bill  by  his  creditors.  5  Vef.jun.  556.  1800.  Ex 
parte  Smitb, 

(E)  ffow  the  Lunacy  (hall  be  trUd^  and  what  is  a  ^£2l22b 

good  Return, 

1.  *T^HE  rules  of  judging  in  equity  and  at  law  in  cafes  of  infa- 
nity  are  the  fame.     2-^/^.327.     1742.    Bennet  v.  Vade. 

2.  An  inquifition  of  lunacy  is  always  admitted  to  be  read,  but 
is  not  conclufive  evidence,  as  it  may  be  traverfed.  2Ati.  412* 
1742.     Sergejhn  y,  Seo/y. 

JVig't  s  men  VMi  found  lunatic  m  two  ifi^uifitionSf  fAe  ccurt  tesufd  net  allow  him  l»  tra- 
vtrfe.  <j  Hilc.  184.  1744.  Ex  p*te  UarneOy.  But  tuhtrt  an  ivfuifitienfouna  a  perJoM  su 
iJiotf  tkt  couft  al'oxoed  b  m  t7  trantetfe,  Cled  in  the  ahevt  caje  of  tx  piite  Rarnrfly-  TAa 
htir  cf  a  tumitic  it  hound  upon  the  traverfe  cf  an  in^utjtthn.  3  Atlc.  308.  174^  In  ^^^ 
Ma'tfr  of  Kobertf.  Antl'ufkne  tbt  atie*.te  and  tk<  Jynatic  trsvtrfe,  if  ht  he  founds  lunutiC 
at  tk*  ttwu  if  tkt  alienation,  ihe  alienee  ts  hound*     ibid. 

3.  That  ir.  B.  was  incapable  of  governing  himfclf  and  his 
lands,  tfc.  is  an  illegal  and  void  return  to  a  commilCon  of  lunacy. 
3  ^tk,  iCS.  1744.  Ex  parte  Barnejly.'  The  uniform  returns  are, 
Ittnaticus^  ncn  compos  mentis ^  or,  fincc  the  proceedings  have  been 
in  Englijh^  of  unfmnd  mind.     Ih'id. 

4.  Where  the  lunacy  of  a  ptrfon  is  in  queftion,  the  court  will 
m'ike  a  provifional  order  as  to  his  elTects,  till  the  point  as  to  the 
lunacy  is  determined.     3  Atk.  635.    1 748.    In  the  Matter  of  Heli. 

5.  In  this  cafe  a  commiffion  was  denied,  the  party  being  only 
of  a  very  we^k  underflanding.  2  Vef.  407.  Lord  Donegal's  czfc. 
And  it  was  f4id  by  the  Lord  Chancellor  Hardwicke^  that  finding  a 
man  an  id^ot  for  (o  many  years  paft  was  good.     Ibid. 

6.  A  commiiTion  ilTucd  to  inquire  cf  the  lunacy  of  one  be- 
yond fea,  dirc£\ed  where  the  manfion-houfe  and  great  part  of  the 
cltate  hy.  2  Fef.  401,  Atig^  175 1 •  ^^  P^^^^  Southcot*  Amb. 
\0(j.  S.  C. 
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7.  The  commiflioDcrs  and  the  jury  have  a  right  to  infpe^l  the 
perfon.  And  cofls  were  decreed  againft  a  peifon  baying  hiai  ia 
his  cuftody  and  not  producing  him.     Hid. 

8.  A  perfon  found  a  lunatic  by  a  competent  jurifdidion  abroad, 
confidered  a  lunatic  here.  2  Vtf.  jun.  588.  I795»  ^  part^ 
Gillam, 

9.  No  cbjeAion  to  the  return  to  an  inquiGtion  finding  a  perfon 
lunatic,  that  it  does  not  ftate,  that  the  lunatic  has  or  has  not  la* 
cid  intervals.  A  trayerfe  to  a  return  to  ah  inquiGtion  finding  a 
perfon  a  lunatic  is  a  right  by  law,  though  the  Lord  Chancellor  is 
not  diflatisfied  with  the  return  upon  the  evidence.  And  the  order 
was  fufpended  for  the  purpofe  of  tal^iiog  the  traverfe.  5  Vt/.jufu 
450.      1800.     Ex  parte  Feme. 

10.  In  the  above  cafe,  it  was  faid  by  the  Chancellor  that  the 
pleading  a  traverfe  is  (hort ;  merely  dating  the  inquifiiion,  taking 
the  common  traverfe  upon  it,  and  then  the  attorney  joins  iflue. 
Ibid. 

1 1  •  Upon  the  return  of  the  traverfe  to  the  inquiGtion  of  lu^ 
nacy,  finding  that  the  party  was  a  lunatic  at  the  time  of  her  mar- 
riage, and  at  the  time  of  taking  the  inquiGtion,  but  at  the  time 
(of  the  verdifk)  was  not  a  lunatic,  the  commifTion  was  fuper- 
feded.  The  Chancellor  doubted  whether  the  double  return  was 
good.     S  ^^/'j'^"'  ^33'     1801.     hx  parte  Ferne. 

12-  Trayerfe  (o  an  inquiGtion  finding  a  perfon  lunatic  is  dc 
ji^re,  and  not  i^iatter  of  favour.     Jiid* 

f5Vin.T4o>        (K)  Lunatic  and  Truftee  enabled  to  transfer. 

1.    ^  Found  ficn  compos  before  the  fenate  of  Hamburgl)^  a  mort* 
gagee  within  the  (lat.  4  G.  2.  c.  ip.,  and  will  be  dire£led 
to  convey.     1^^298.     1749*     Ex  parte  Otto  Lewis. 

2.  A  truftee  found  a  lunatic  by  the  Mader's  report,  cannot  be 
ordered  'to'convey  unc^er  the  ftature,  unlefs  a  commifTion  of  lu* 
nacy  has  iffucd.     2  Vefjun.  587.     1795.     Ex  parte  Gillam. 
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i5Vin.i33.  (A.  2)  Mariners'  Wages.    Payable  or  loft.    In  what 

Cafes^  and  bow  much. 

I,   A  CTION  by  a  failor  for  wa^es  in  a  voyage  "  to  Nevufound* 

'*    Innd^  and  from  thence  to  Zpain  or  PoriugaU  or  feme  port 

im  the  Mediterranean.^^     The  contrad  was,  "  That  the  wages 
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IhauM  be  paid  at  that  port  at  which  fuch  wages  were  ufuaify 
due.'*  Upon  the  trial  it  appeared  that  the  (hip  was  taken  after 
its  arrival  at  port  in  Newfoundland^  and  upon  its  voyage  from 
Nevffoundland  to  its  port  of  delivery.  The  court  were  of  opinion 
that  no  wages  were  due^  the  (hip  being  lof^  before  its  arrival  at 
its  port  of  delivery  ;  for  it  is  one  entire  voyage^  the  fifh  being  the 
only  lading  of  the  (hip.  Hernaman  v.  Bawden  et  aL  Executors  rf 
Ferd^  3  Burr.  1 844. 

a.  The  plaintiff  was  a  failor  on  board  defendant's  Aip,  whicl^ 
^vas  taken  and  ranfomed.  The  captain,  on  behalf  of  his  owners^ 
promifed  to  pay  him  4/.  a-month  in  order  to  induce  him  to  be- 
come a  boftage.  This  is  binding  on  the  owners,  and  the  plainti^ 
Ihall  recover  the  amount  in  an  a&ion  again  ft  them.  Tatts  v.  Hall 
et  aL  I  Ttrm  Rip.  ^i. 

3*  An  officer  or  failor  who  has  engaged  to  ferve  on  board  a  let? 
ter  of  marque  for  certain  wages  during  the  voyage,  and  a  (hare  oC 
all  prizes,  is  not  entitled  to  any  part  of  the  wages,  if  the  (hip  is 
taken  before  (he  completes  her  voyage ;  although  he  (ball  have 
been  fent  from  the  (hip  before  the  capture,  as  prize-mafter,  on 
board  a  prize  taken  in  the  courfe  of  the  voyage.  Abemethy  ▼• 
J^ndale^  Doug.  523* 

4.  The  cargb  of  the  (hip  was  loft  by  the  capture  of  a  privateer^ 
irho  carried  her  into  G.  The  mafter  ftaid  three  months  to  refit. 
and  take  in  new  lading,  and,  to  pfeyenf  the  feamen  going  away, 
agreed  to  pay  them  fo  much  per  month  while  they  ftaid.  In  an 
a^ion,  the  mafter  woi^ld  have  excufed  himfelf,  on  the  rule  that 
freight  is  the  niother  of  wages,  and  that  none  are  paid  while  thq 
Ihip  is  lading  and  unlading.  Pratt  C.  J.  agreed  that  this  was  the 
general  doarine,  but  held  it  not  fufficient  to  control  (be  fpecia) 
agrpement^     Camphji  v.  Nicholas^  i  Stra.  405. 

(B)  Wages.    Suable  for.    In  what  Cgurt^  and  when.  »j^'"'*36. 

f.  \^ARINERS  cannot  fue  in  the  court  of  Admiralty  for 
^''  wages  due  iipoq  a  fpecial  agreement  under  feal,  and  exe- 
cuted at  land  ;  and  the  court  granted  a  prohibition.     Howe  Efp 
T.  Napier^  4  Burr.  1944.    Day  etal  v.  Searl,  2  Stra.  968.  S.  E. 

2.  But  after  fentence,  the  court  will  not  grant  a  prohibition 
upon  this  ground,  where  it  does  not  appear  upon  th^  face  of  the 
proceedings,  that  the  court  below  have  no  jurifdidion.  Buggin 
V.  Dennett  4  Burr.  2035. 

3.  A  carpenter  of  a  veiTcl  may  fue  for  wages  in  the  Admiralty. 
Wheeler  v.  Thompfon^  Stra.  707. 

4.  So  may  a  boaffwain.     Ragtt,  v.  King^  Stra.  858. 

5.  But  a  fuit  (hal]  not  be  allowed  in  the  Admiralty  for  thp 
irages  of  the  mafter  1  for  his  contra^V  is  founded  upon  the  credit 
of  the  owners,  and  not  of  the  (hip.     Ilud. 

6.  Wh^re  the  m<ite  became  m.ifter  during  the  voyage,  and  fued 
in  the  Admiralty  for  his  wages  as.  matCj  and  fur  a  further  allow- 
ance 
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ance  after  he  became  mafler,  the  court  granted  a  prohibition  quoad 
the  time  h«  was  mafteri  and  rcfuierd  it  quoad  the  time  he  waa 
mate.      Reedy.  Chapman^  Stra.  937. 

7.  Though  a  pilot  be  a  mariner,  yet  he  cannot  fuc  in  the  Ad- 
miralty for  wages  for  piloting  a  Hup  from  Sea  Reach  to  Deptford^ 
both  being  within  the  body  of  the  county,  and  therefore  out  of 
the  Admiralty  jurifdidion.     R:fs  v.  U^alker^  2  Wiif  264. 


£@arltet« 


isvio.Mi»  (B)  Fair.     Stallage. 

I.  ]  N  trr fpafs  for  breaking  and  entering  the  plaintiff's  clofe,  and 
^  ereding  a  ftall  ther^.  Defendant  pleaded  three  pleas.  The 
3d,  being  the  material  one,  was,  **  That  there  is  a  public  market 
held  every  Saturday  in  the  locus  in  quo  for  felling  butchers'  meats; 
wherefore  he  entered  the  market  with  his  meat  in  order  to  fell  it, 
and  for  that  purpofe  eref^ed  a  ftall  for  the  neceffiry  expofing  his 
meat  to  fale,  and  laid  it  upon  the  ftall  proutei  bene  licutt  quit  eft  ea* 
iem^^  &c.  Replication,  that  plaintiffs  were  fcifed  in  fee  of  the  clofe 
andTnarket,  and  that  defendant,  without  their  licence,  and  of  his 
•  own  wrong,  entered  and  erected  the  ftall ;  frivolous  rejoinder  and 
demurrer.  Rcfolved  per  cur.  ifl,  That  though  every  prrfon  has 
of  common  right  a  liberty  of  coming  into  a  public  markrt  to  buy 
and  fell,  without  paying  any  toll,  if  not  due  by  cuftom  or  pre* 
fcription  ;  yet  he  h-ts  not  of  common  right  a  liberty  of  placing  a 
ftall  there,  but  muft  have  licence  from  the  owner  of  the  foil,  if 
there  be  no  particular  fum  fixed  by  the  cuftom  of  the  market  for 
ftallage.  If  there  be  a  fum  or  duty  by  cuftom,  that  cannot  be 
exceeded,  but  (till  he  muft  agrte  with  the  owner  of  the  (oiU  If 
It  be  a  toll  it  '\^fui  gfntris^  for  toll  can  only  be  due  by  grant  or  pre- 
fcription  \  but  the  owner  is  of  common  right  entitled  to  ftallage 
in  a  new  cre£ied  market,  and  the  foil  is  no  further  appropriated 
/  to  public  ufe  than  the  common  right  to  center  the  markr-t  to  buy 

and  fell.  2dly,  TrefpafsJs  the  proper  remedy  -,  for  neither  debt 
nor  ajfumpji't  would  lie,  nor  could  the  owner  of  the  foil  diftrain, 
as  there  is  not  any  certain  fixed  fum  or  duty,  or  contract  exprcffed 
or  implied.  The  Major,  Wr.  of  Noriiampfon  v.  Wordy  1  IViif,  107. 
2  Stra.  12^8.  S.  C. 

2.  If  the  foil  01;  pavement  is  picked,  dug  up,  or  broke,  in  ereS- 
ing  a  ftall,  ksfc,  it  is. called  piccage.     Ibid. 

3.  So,  where  trcfpafs  was  br*  ught  for  breaking  and  entering 
plaintiff's  clofe,  and  placing  thereon  divers  table?,  ftools.  ba&ets, 
pots,  pans,  anct  other  uteitfild.  Defendant  pleaded,  ift,  general 
iffue }  2d,  juftification^  for  that  iht  plan  Hjobere  is  an  open  marker, 
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and  that  he  placed  the  tables,  iic.  there  to  expofe  them  to  fale« 
Replication  and  demurrer.  Judgment  for  the  plaintiff.  For  by 
the  laft  cafe  no  m^in  can  ere^  a  (lall  in  a  market  without  leave, 
and  the  court  cannot  criticife  and  diftinguiih  between  a  tnt/e  and 
zflalL     The  Major ^  i^c.  of  Norwich  v.  Swan^  a  Biack.  ili6. 

(C)  Fair.    What  Things  Strangers  may  do^ .         i5Vjn.a45. 

T  iPON  the  authority  of  Davis  v.  Leving,  2  Lev.  89.  cited  in 
^^  Ftn.  Mr.  (C), ^/.  3.  it  was  held,. That  the  inhabitants  of  one 
market  town^  city,  borough,  or  town  corporate,  are  not  proht<- 
bitcd  by  I  (^  a  Ph,  i^  M,  c.  7.  from  felling  woollen  cloth,  \^c. 
in  other  market  towns,  &r.  by  retail,  and  not  in  open  fair.  Let 
Y.  White  et  aU  DougL  243* 

(F.  3)  Proceedings.  Pleadings  and  Judgment.   How.  ijv^n* »47. 

|.    A  ^0  warranto  will  not  lie  for  encouraging  and  promoting 
^^    the  holding  a  market;  for  the  defendants  are  only  guilty 
of  a  mifdemeanor  at  moft,  and  there  is  no  ufurpation  of  a  fran- 
chife.     Rex  v.  Marfden  ct  aL  3  Burr.  18 12.    t  Blac.  Rep.  579. 

2.  ^are  whether  an  information  in  the  nature  of  a  quo  war* 
ranto  for  ufurping  a  fair  or  market  upon  the  crown  can  be  granted 
upon  the  application  of  a  private  perfon  ?  The  court  gave  no  de- 
cided opinion  upon  the  queftion  in  Rex  v.  Mar/den^  determining 
that  cafe  upon  the  point  mentioned  above  \  but  they  fecmed  to 
incline  tliat  it  would  not  lie.     Ibid. 

(H.  2)  What  Things  may  be  fold  out  of  the  Market.  f$viniHt> 

'^[O  hawker  can  expofe  goods  to  fale  in  any  part  of  a  market 
-•"^  town  but  the  public  market  place  by  29  G.  3.  c.  %6.f.  16,  17. 
Rex  V.  Redfearne^  4  Term  Rep.  273. 

(I)  Of  the  Toll  Book  keeper^  and  Property  altered  isV'n.149. 
by  Sale  in  Market  overt  or  Fair. 

'T  HE  original  owner  of  goods  (lolen,  who  profecutes  the  felon 
^  to  conviOion,  has  a  fi^ht  to  the  reftitution  of  them  :  but  he 
cannot  recover  the  value  of  them  in  trover  from  a  perfon  who 
purchafed  them  for  a  valuable  confideration  in  market  overt,  and 
who  has  refold  them  before  convi<i)ion,  notwithftanHin(7  that  rhe 
owner  gave  him  notice  of  the  rol)bery  while  they  were  in  his  pof- 
(eflisn.     HorwQod  v.  Smithy  2  Term  Rep.  75D. 
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i5v;n.«s4.  (D)  \Vhat  is,  or  amounts  to  a  Marriage^  or  fhall  be 
■  faid  Evidence  thereof. 

I,  |T  was  doubted  by  Lord  Mansfield  whether  a  marriage  in 
'    Scotland^  in  fraud  of  the  Engiijh  marriage  aA,  was  vaiid. 
I  BL  Rep,  259.     2  Bur,  1080. 

2.  But  fuch  a  marriage  was  folemnly  held  good,  firft  in  the  fpi- 
ritual  court  and  afterwards  by  the  delegates.  Compton  y»'Bear'9 
croft,  cor.  Delegates^  I  Dec.  17 '5 8.     Bull.  N,  Pk  li^. 

3.  In  a  fuit  for  j^dlitation  of  marriage,  and  pleaof  a  clandeftine 
marriage  (before  the  marriage  zGt) ;  ftrong  acknowledgments  for 
18  years  together  were  held  by  the  delegates  upon  appeal  to  be  fuf- 
ficient  to  eftabliOi  the  marriaf>e  even  inter  vivos^  although  no  ac- 
tual proof  of  it  was  given.     Hervey  v.  Hervey^  2  BL  R,  876. 

^^fifgWen       4.  A  marriage  in  France^  eftabliflied  by  the  fqntence  of  a  court 

intcohaie-  having  proper  jurifdifiion  thereof  there,  is  conclufive  by  the  law 

friminalac-  of  nations.     Roach  Y,  Garvan,  1  Vef,  159. 

fion.  lb.  5.  S«iid  pjer  Lord  Hardivicie^  ibid,  1  hat  when  the  pcrfons  and 

fortunes  of  minors  are  under  the  care  of  the  court  of  Chancery,  a 
foreigner  who  contrives  a  marriage  with  one  of  them  abroad  is 
guilty  of  a  contempt  of  the  court,  and  if  I  afterwards  got  him 
here  I  wouM  punifli  him.     Roach  v.  Garvan,  ib,  159. 

6.  In  a  queftion  relativi:  to  a  pariQ)  fettlement,  it  is  not  necef* 
fary  to  (hew  that  all  the  folemnities  were  regularly  obferved ;  for 
though  in  a  fuit  of  jactitation  of  marriage  fuch  proof  is  neceflary, 
yet  in  other  cafes  (as  the  legitimacy  of  children  and  the  like) 
the  ufual  prefumptive  proofs  of  marriage  arc  not  taken  away  by 
thP  ftatute*     St.  Devereujf  v.  Mud  Dew  CAurcb,  i  BL  R.  367. 

(E)  Good,  in  refpeft  of  the  Perfon   to  whom. 

Degrees  prohibited. 

|,   A   Prohibition  was  denied  to  a  fuit  in  the  fpiritual  court  for 
-^   marrying  his  wife's  filter's  daughter.     I)ennj  v.  JJbweU% 

}  *''••  S3- 

2.  The  ecclefiaftical  court  cannot  annul  an  inceftuous  marriage 

after  the  death  of  one  of  the  parties ;  but  may  proceed  to  punii}^ 
the  furviyor.     Bro%unfwor4  v#  Evans,  2  Fef,  245. 


(£)  The  Licence  and  Regiftring ;  Banns  and  Place  isvin.158. 
where ;  and  Punifliment  of  marrying  otherwife  j  — "~*~ 
Vrhat ;  and  in  what  Cafes. 

I.  26  ^EO.  2.  c  23'/'  ^*  ^^^  banns  of  marriage  (hall  bo 
^^  publiflied  in  an  audible  manner  in  the  parilh  church,  OK 
chapel,  in  which  banns  had  been  ufually  publifhed,  of  the  pari(h 
to  which  the  perfons  belong,  upon  three  Sundays  preceding  the 
marriage,  in  time  of  fervice,  immediately  after  the  fecond  leflbn ; 
and  if  they  live  in  diflPerent  pariflies,  to  be  publifhed  in  each ;  and 
if  in  an  extra-parochial  place,  in  tlie  next  parilh  church ;  and  all 
the  rules  of  the  rubrick ;  and  the  marriage  to  be  folemnized  in  one 
of  the  churches  where  the  banns  were  publiflied. 

SeB.  2.^No  parfon  (hall  be  obliged  to  publi(h  banns  unlefs 
notice  of  the  names,  place,  and  time  of  reGdence  has  been  de- 
livered feven  days  before.  « 

&4?.  3.  Parfon  folemnizing  marriage,  after  publication  of  bannSy 
between  perfons  under  age,  without  confent  of  parents  or  guar- 
dians, but  without  notice  of  fuch  diiTent,  (hall  not  be  punifhable  ; 
and  if  the  parents  or  guardians  (hall  declare  or  caufe  to  be  de- 
claredj  at  the  time  of  publication  of  banns,  their  diflent  thereto^ 
the  publication  of  banns  Qiail  be  void. 

Se^,  4.  No  licence  (hall  be  granted  to  folemnize  a  marriage 
except  in  the  pariOi  church  or  chapel  where  one  of  the  parties 
has  re(ided  for  at  leaft  four  weeks }  or,  if  an  extra-parochial  place, 
in  the  adjoining. 

Seff,  5.  Saving  to  the  Archbi(hop  of  Canterbury  his  right  of 
granting  licences  to  marry  at  any  convenient  place. 

Sfff,  8.  If  any  perfbn  (hall  folemnize  matrimony  in  any  other 
place  than  a  church  dr  public  chapel,  unlefs  by  licence  froi^n  the 
Archbilhop  of  Canterbury^  or  (hall  folemnize  matrimony  without 
publication  of  banns,  without  a  licence ;  (hall  be  guilty  of  felony, 
and  be  tranfported  for  14  years;  and  all  marriages  fo  folemnized 
(hall  be  null  and  void. 

Se&.  to.  Provided  that  after  folemnization  of  marriage,  under 
publication  of  banns,  proof  of  refidence  in  the  pariQi  (hall  not  be 
neccflary }  nor,  where  by  licence,  proof  of  refidence  in  the  pari(h 
where  folemnized  }  nor  (hall  proof  to  the  contrary  be  admitted. 

Secf.  1 1 .  Marriages  by  licence,  where  either  party,  not  a  wi- 
dow or  widower,  is  under  21,  without  the  confent  of  the  father  or 
guardian,  or  mother  (if  no  father  or  guardian),  fiift  had  and  ob- 
tained, (hall  be  null  and  void. 

Se£}»  12.  Where  mother  or  guardians  are  non  compos  mentis^ 
abroad,  or  refufe  confent,  the  party  may  apply  to  the  Lord  Chan- 
cellor, who,  if  he  finds  the  marriage  proper,  ihall  declare  accord^ 
ingly,  and  the^marriage  (hall  be  valid. 

&<?.  13.  No  fuit  in  the  eccle(ia(tical  court  (hall  lie  to  compel  a 
marriage  by  reafonof  any  contra^. 

y  Sea. 
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S^J7. 14.  Churchwardens  are  to  provide  books  in  which  the  lift 
of  banns  and  marriages  (hall  be  kept,  and  the  entries  Ggned  bj  the 
parfon. 

Sefl,  15.  All  marriages  mud  be  in  the  prefence  of  two  wit- 
neflcs,  and  to  he  regiftered,  and  iigned  by  the  parties^  and  irit- 
neifesy  and  mimfter. 

SeB.  16.  Parfon  convitlfd  of  making  faife  entries,  or  altering 
or  forging  entries  in  the  regifter,  or  of  forging  any  licencei  or  of 
deftroying  the  regifteri  he  fliall  be  guilty  of  felony,  and  fuffer 
death. 

Seff.  1%,  This  aA  not  to  extend  to  the  marriages  of  any  of  the 
foyal  family. 

Se^.  18.  Not  to  extend  to  Scotland^  nor  to  any  marriages  among 
Quakers  or  Jews,  where  both  parties  are  of  either  of  thcfe  re* 
ligions ;  nor  to  ^.ny  marriage  folemnized  beyond  feas* 

2.  The  marriage  of  a  pauper,  being  contrary  to  the  26  G.  2« 
•             ^*  33*  /•  '  ^'  (^^^  hufband  b^ing  under  aj^e),  was  hblden  to  be  ab- 

folurcly  void,  for  the  marriage  a£t  is  m^de  againft  both  the  con- 
trading  parties,  and  therefore  they  cannot  waive  the  diffabilitiqs 
of  it,  as  they  might  if  made  for  their  benefit.  CheldhamY*  Pref" 
ion,  Burr.  Sett.  Caf.  486.    S.  C.  i  Bl.  R.  192. 

3.  A  marri^ige  was  held  void,  being  celebrated  in  a  chapel 
erefted  (incc  26  G.  2.,  although  marriases  had  defaBo  been  fre- 
quently eel  brated  there.     Rex  v.  Nathfield^  Doug.  659. 

4.  In  conf^quence  of  this  determination  the  ftat*  21  C  3. 
r.  53.  paflcd,  by  which  all  marriages,  before  that  iimey  folemnized 
in  any  confecrated  church  or  chapel  ere£ied  (ince  26  G.  2.  were 
made  valid,  and  the  clergymen,  who  had  celebrated  the  fame,  were 
exempted  from  the  penalties  of  that  a£l. 

5.  A  baflard  ie  within  the  marriage  a£(,  and  if  married  under 
age,  without  banns,  and  without  confent  of  father,  guardian,  or 
mother,  it  is  void.     Rex  v.  Hodnett,  i  Term  Rep,  96. 


i5yin.>g4*  (  I )  Brocage  Bonds,  Esfr. 

I.  .^  Treats  for  the  marriage  of  his  fon,.  and  in  the  fettlement 
-^'  of  the  fon  there  is  a  power  referved  to  the  father  to  join- 
ture any  w^ife  whom  he  Ihould  marry  in  200/.  per  atinum^  -paying 
1  ooo/.  to  the  fon  :  the  father  treating  about  marrying  a  fecond 
wife,  the  (on  ay;rees  with  the  fecond  wift'5  relations  to  releafe  the 
I  coo/.,  but  takes  a  private  bond  from  the  father  for  the  payment 
of  this  1000/.  Equity  will  not  fet  afide  tt\is  bond,  for  it  would  be 
injurious  to  the  fird  marriage,  which  being  prior  in  time  ialto  be 
preferred.     3  P.  J^/wj.  66.      1730.     Roberts  \.  Roberts » 

2.  PlaintilFy  having  paid  hia  addrefles  to  the  defendant  Hannah 
Woodhoufey  againil  her  father's  conftnt,  prevailed  upon  her  to  exe- 
cute  a  bond  in  the  penalty  of  600/.  with  a  condition  '^  that  if  the 
«  above-bounden  Hannah  IVoodhoiiJe  do,  on  or  before  the  expiration' 
<<  of  13  months  after  the  deceafc  of  her  father  Robeft  Woodhoufe^ 

<<  according 


•*  accordinp  to  tTic  ufapc  of  the  church  of  England^  cfpoufe  the  de- 
**  fcndant  Ralph  ShepUy^^  if  the  above-named  Ralph  Shepley  will 
•*  therrto  confciit,  and  the  laws  of  this  realm  will  permit  the 
*<  fame ;  or  if  it  (hall  happen  the  faid  Hannah  Woodhoufe  ftiall 
**  not  nor  will  not  mnry  the  faid  Ralph  Shepley  zs  aforefaid,  but 
*•  (hall  l:app<rn  to  marry  with  fome  other  perfon,  then  the  faid 
'<  Hannah  Woodhoufe  (hall  and  will  well  and  truly  pay  unto  the 
••  faid  Ralph  Shepley  the  fum  of  500/.  of  lawful  Br'iujh  money,  at 
**  or  immediately  after  the  failure  of  fuch  marriage  j  but  if  it  (hall 
**  happen  that  the  faid  Hannah  Woodhoufe  (hall  die  before  the  time 
**  appointed  for  the  faid  marriage,  then  the  faid  Hannah  Wood^ 
*<  houfe  (hall  leave  and  give  the  faid  Ralph  Shepley  10/.  as  a  token 
<<  of  her  love,  to  buy  him  a  fuit  of  mourning  with,  then  this 
<*  obligation  to  be  void."  There  was  alfo  a  bond  from  defendnnt 
to  her  in  the  like  penally,  and  with  nearly  the  like  condition.  The 
father  died,  and  after  the  expiration  of  13  months  the  plainti(F  filed 
hrr  bill  to  be  relieved  againft  her  bond,  and  died,  and  the  fuit  was 
revived  by  her  adminidrator.  There  was  a  crofs  bill  by  Ralph 
Shepley  to  have  fatisfa£tion  for  this  bond  out  of  the  a(rcts  of  Hannah 
Woodhoufe^  alleging  he  was  willing  to  have  married  her,  but  was 
prevented  having  any  accefs  to  her  by  her  brothers.  The  Chan- 
cellor confidered  Hannah  Woodhoufifs  bond  to  the  defendant  in  the 
nature  of  a  marriage  brocage  bond,  and  decreed  it  to  be  delivered 
up,  and  difmiflcd  the  crofs  bill.  2  Atk.  535.  1742.  Woodhoufes. 
Shepley. 

3.  The  plaintiff  gave  the  defendant  a  note  for  2000/.  for  under- 
taking to  procure  him  a  marriage  with  a  lady  ;  the  fact  being  fup- 
ported  by  affidavit,  the  court  made  an  order  on  the  defendant  to 
keep  the  note  in  his  own  pofTcfiion,  and  not  affign  or*indorfe  it 
over,  but  would  not  extend  the  injun£iton  fo  far  as  to  reftrain  him 
from  proceeding  at  law.  3  ^//i.  566.  I747-  Smithy,  Ayk^ 
welL 

4*  Articles  before  marriage  to  fecure  an  annuity  out  of  the  wife's 
cftate  to  her  fervant,  who  had  influence  over  her-,  and  a  bond 
for  I  coo/. }  the  bond  was  delivered  up,*and  there  was  a  new  grant 
of  the  annuity  after  marriage.  The  confideration  of  the  bond  and 
of  the  annuity  was  dire£led  to  be  tried,  z  Kef  503.  July  i7SO« 
Cole  V.  Gibfon. 

5.  Bit]  by  bufband  after  the  wife's  death  to  be  relieved  againft 
a  bond  given  by  her  to  her  aunt  juft  before  marriage ;  where  a 
debt  is  contraded  for  valuable  confideration,  though  concealed 
from  the  hufband,  it  is  no  fraud  upon  the  marriage.  This  caufe 
came  on  upon  bill  and  anfwer,  and  a  confideration  was  fworn 
pofitiveiy  to  in  the  anfwer,  and  alfo,  that  it  was  at  the  requcft  of 
the  wife  herfelf  that  the  obligee  concealed  the  tranfadtion  from 
her  hufband  }  the  bill  therefore  was  difmifled  with  cofts.  2  Vef* 
264.      1 7S  ^-     Blanchet  v.  Fojler, 

6.  Parol  evidence  admitted  to  (hew  that  though  a  l|ondon  mar« 
riage  was  for  150/.  per  annum^  yet  the  agreement  was  for  f  00/.; 
but  the  bill  was  difoiiifed^  as  being  founded  on  a  private  agree- 
ment 
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mirot  to  deceive  a  material  party:     2  Vef.  376.    July  175 1;    Piu 
cairn  y»  Ogbourtie* 

7.  Injuri£ti»n  granted  to  reftrain  defendant  from  recoTering  a 
demand  from  one  of  the  plaintifTsi  he  having  reprefented  to  the 
agent  of  the  other  plaintiflF,  on  a  treaty  of  marriage  with  his 
daughter,  that  there  was  no  fuch  demand  exifting,  z  Bro.  Ch. 
Rip.  S^'i.     1782.     Nevilles.  Wilkinfon. 

On  a  treaty  of  m  tr'iage  hetwetn  LerJ  Arbuthnot,  then  m  imiMr,  and  the  daughter  ef 
Jt^Orrifon,  t/  wtf<  ugreed  that  Morr\i(*n ^uJJ  p€j  50,000  markt  as  a  pcrttiufir  hii  daughter^ 
and  ajetttement  ws  sgreed  to  be  made  l»y  Lord  Arbuihnot  and  bis  friends  in  confiderA^an  of 
that  forrune.  The  nght  before  the  execution  of  the  articles  Moriiron  f retailed  i/fpn  Lord 
iVrbuthooc  privately  to  Jsgn  a  wntingt  purporting  that  the  real  agreeitient  was  for  40,000 
tnarhs  only,  and  that  Morrifoo  had  agned  to  the  contraB  for  50,000  marks  upon  the  ex- 
pre/s  grating  rAi's  ptivaie  agretment^  by  tohieb  l^rd  Arbuthnoi  hound  htmfelf  to  rtleafe 
Morrifon  fr  m  tOyOCO  marks,  part  0/  the  50*000  maris,  H^hen  Lord  Arbuthnot  canoe 
of  age  he  br9ugbt  hit  a&Mn  to  have  thhs  obligation  reduced,  on  ttud  groeinds ;  firfi^  that  it 
fuas  granted  by  bim  nub'tift  a  mincTf  vfUhuit  tbe  conjeut  of  his  guardians  $  ^Ijt  that  it 
%oas  centra  ridem  tabulirum  nuptialium.  The  Lords  of  Seffion  [uftained  the  reajem  ^  ra* 
duff  ten,  and  held  the  ob/gat'ifn  null-,  and  on  appeal  to  tba  Houfe  of  Lords,  their  decree 
v^at  aj^med,  Morrifun  «'.  Aibuchnor,  in  Dom,  Proc.  1728.,  ated  In  the  above  cafe,  tc^ 
gether  with  Blanchei «.  Fjftcr»  1  Vef.  264*1  "'^  VVcbber  v.  Farmery  2  Bro*  Par.  Caf.  SS« 

nVw-»6(?.  (K)  Portions  on  Condition  ;  in  what  Cafe  the  Breach 

forfeits  tbe  Condition. 

I,  'T'HE  truft  of  a  term  under  a  fettlement  waSj  that  if  there 
^  (hould  be  two  or  more  daughters  of  the  marriage ;  then 
the  truftecs  were  to  raife  and  pay  to  each  the  fum  of  2000/.,  if 
(he  marry  with  the  confent  of  her  motheri  if  living,  and  a  widow  i 
if  not,  then  with  the  confent  of  the  truftees,  or  the  furvivor  of 
them,  his  executors,  adminiftrators,  or  affigns  ;  and  in  cafe  any 
of  the  daughters  die  before  the  portion  was  paid,  that  it  (hould  not 
go  to  the  executor,  but  the  eltate  (hould  be  exonerated  thereof,  or 
if  raifed  Qiould  go  to  him  on  whom  the  revtrGon  of  the  premifes 
X  is  limited  to  defccnd.  The  father  afterwards  by  his  will  gives  the 
farther  fum  of  2000/.  to  each  of  his  daughters,  as  an  augmentatio/i 
of  their  portknsyfubjeB  to  the  fame  conditions  as  their  original  portions^ 
and  if  any  of  the  daughters  die  befure  the  original  portions  become 
payable,  then  he  wills  that  rhis  200c/  ftiould  not  be  paid  to  her 
executor,  but  that  his  Indy  and  executrix  (hould  have  the  refiduum 
of  this  moncry,  and  makes  her  refidu^ry  legatee.  The  plaintiff 
Hervey  married  one  of  the  daughters  without  confent,  and  Ciuttcn 
another,  alfo  without  confent ;  they  are  not  entitled  to  the  portions 
either  under  the  fettlement  or  will.  i^/i.  361..  1737.  Htrvtj 
v.  Afion,  Com.  Rep.  726.     S.  C. 

2.  "  I  give  the  fum  of  loco/,  to  my  only  daughter  Mary  Graydon^ 
to  be  paid  her  at  her  age  of  21  years  or  on  the  day  of  marriage, 
which  (hall  (irft  happen,  provided y£^  marry  by  and  with  tbe  confent 
of  my  executorsy  but  in  cajcfhe  die  before  the  money  becomes  payable,  on 
thf  conditions  aforefaidy  then  I  give  the /aid  1 000/.  equally  between  my 
two  youngefi  fons^  Benjamin  and  Gregory  Gray  don — Mts^  Mary 
Gniydon,^rtf«J/w(?/i6/r2/^Mary  Graydon,  Mary  Graydon,  the  mother^ 

^and 


and  Jeremy  Gregory,  tif  unchy  to  be  executors.  The  mother,  aftet 
giving  to  her  dau|;hter  Mary  Graydon  all  her  wearing  npparf*!^ 
jewels,  Istc,  exprefled  herfolf  as  follows:  "  tf^enmy  will  is^  that  in 
cafe  my  daughter  Mary  Graydon  (hall  marry  before  fhe  comes  to 
the  age  of  21  years,  .without  the  confent  and  approbation  of  my 
executor  under  his  hand  firft  had  and  obtained  (if  he  be  living)* 
that  then  flic  (hdl  not  be  entitled  to  any  part  of  fuch  legacies,  as  I 
have  herein  left  her,  but  that  whole  fltare  (hall  be  divided 
amongft  my  fons  Benjamin  and  Gregory  Graydon;  the  rtfidue, 
after  her  debts  and  lejfacies  paid,  fhe  gives  to  her  three  children 
Benjamin^  Mary^  and  Gregory^  equ  illy  to  be  (rivid;;d  between  them* 
fiiare  and  (hire  alike,  and  appoints  her  fon  John  Graydon  to  be  her 
fole  executor."  Bill  a^xainft  the  defendant  Hicks^  the  bufband  of 
Mary  Graydon^  to  relinquifti  1 000/.  left  under  the  will  of  the 
father,  (he  having  married  without  confent  of  his  executors,  and 
alfo  to  relinquith  the  legacies  under  the  will  of  the  mother ;  the 
executors  under  the  wll  of  the  father  were  all  dead  before  the  marriage 
ofMify  Graydon,  ind  John,  the  moth  r's  executor,  renounced^ 
The  court  was  of  opinion,  th^t  Alary  Graydon  was  entitled  to  the 
1000/.  under  the  will  of  th^  father,  but  not  to  the  portion  under 
the  will  of  the  mother.     Graydon  v,  Hicks^  2  Atk,  16.     1739* 

3.  Truftees  faying  in  a  letter,  «•  we  /hall  be  obliged  to  conjent  for 
the  bappinefs  of  the  lady^^  will  be  condrued  a  prefent  confent.  2  Atk* 
265.      1738*     Daley  V.  Dejbouverie. 

4*  An  executor  brings  a  bill  for  the  difcovery  of  the  defendant's  • 

marriage ;  flie  demurs  -,  for  that  if  (he  were  to  difcover  what  ia 
aflced  it  would  be  a  forfeiture  of  her  legacy  of  1500/.,  it  being 
given  conditionally,  if  (he  m  irried  with  the  confent  of  the  trudees 
under  the  will.  Demurrer  allowed.  1  Ath.  392.  1742.  Chaun^ 
cey  V.  Tahourden,  Ibid*  616.  Chauncey  v.  Ftnhoulet^  2  Vef  265. 
3  Ati,  260.     Lucas  v.  Evans.  S.  P. 

5.  Qucdion  on  the  marriage  fettlement  of  Sir  John  Wrottefley^ 
who  created  a  term  for  years  in  truit,  *<  to  raife  and  pay,  if  one 
<<  child  only,  6000/.  \  if  two,  6000/.  to  be  equally  divided ; 
<<  if  three  or  more,  8000/.  to  be  equally  divided,  and  to  be  paid 
'*  at  their  rcfpeAive  ages  of  21,  or  marriige ;  and  it  was  provided^ 
«  that  if  any  of  the  faid  younger  children  fhould  marry  in  the 
*<  father's  life-time,  without  his  confent,  and,  after  his  deaths 
«  without  the  confent  of  the  mother^  fuch  child  (hould  forfeit  his 
"  or  her  faid  intended  portion,  to  be  didributed  among  the  reft, 
•'  at  the  age  of  21  or  marriage,  with  fuch  confent ;  with  a  farther 
''  provifo,  that  if  any  fuch  child  (liould  marry  without  fuch  con* 
«*  fenty  or  die  before  21  or  marriage,  with  confent^  the  portion  to  be 
^  divided  among  the  furvivors,  at  the  age  of  21  or  marriage,  with 
•«  confent"  Frances^  one  of  the  daughters,  married  with  Mr.  Ben* 
iifb^  without  the  qonfent  of  the  mother  \  and  it  was  held  by  Lord 
7albot^  in  Augufi^i^i^^  that  (he  had  forfeited  her  portion,  and  it 
was  decreed  to  the  other  children.  One  of  the  daughters  is  fince 
dead,  before  21  or  marriage;  and  the  petitioner,  Mr.  Bendifb^ 
who  married  Frances^  applies  now  in  the  right  of  his  wife^  who 
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15  4i,  for  Vier  diflributivc  fhare  of  her  fitter's  contingent  portion  | 
-  and  the  que  (lion  was,  u  berher  Frances^  as  Oie  has  foTfcited  her 
original  portion,  is  entitled  to  a  (hare  of  this  contingent  portion,  on 
the  deAth  of  her  fider  before  21  or  marriage  ;  and  the  court  held 
(he  was  not,  and  difmifled  the  petition.  2  Atk,  584.  1743* 
WroUept-y  v.  IVrrtteJley. 

6.  Where  there  is  a  condition  annexed  by  a  will  to  a  devife, 
either  of  re^^l  or  perfonal  rlt^tte,  and  no  notice  required  to  be 
g'ven  ;  unlcfs  the  legatees  perfoim  tl»e  condition,  they  cannot  be 
entitled  ;  and  where  there  is  a  devife  over,  a  forfeiture  incurs. 
This  was  the  caft-  of  a  legacy  on  condition  of  marrying  with  con* 
fent.      2  Atk.  6l6>      ^742.     Chaunceyw,  Graydon, 

7.  *<  if  my  ddunhter  marry  with  the  confent  of  truftees,  or  the 
"  major  part  of  them,  and  fignifitd  in  writing;  before  fuch  marriage 
•<  had,  then  I  give  to  her,  and  not  olherwife,  800/. ;"  and  the  tcfta- 
irix  dirc6lcd  M,  to  pay  her  3c/.  yearly,  whilll  (he  continucLd  fole, 
45/.  each  Alay  day,  and  /111  Saintt  day,  and  charged  all  her  real 
eitates  with  debts  of  all  kinds  and  legacies.  The  daughter,  after 
the  death  of  the  mother,  married  the  plaintiiF,  without  confent  of 
the  truflces,  and  died  foon  after  \  but  before  her  death  the  truflees 
declared  their  confent  in  writing.  The  Chancellor  dircfled  the 
plaint ifF  to  be  paid  the  arrears  of  the  30/.  pro  rata  till  the  mar- 
riage j  and  in  cafe  the  pcTr)nal  ellate  (hould  be  exhaufted  bj 
debts,  fo  much  of  the  real  titate  to  be  fold  as  will  pay  the  800/. 
and  the  arrears  of  the  annuity.  3  Atk.  330.  1746.  Reyni/b  v. 
Martin, 

8.  Teftator  gave  to  each  of  his  |s;rand -daughters,  who  (hould  be 
living  and  unmarried  at  the  time  of  his  death,  on  their  rejjpc^vc 
days  of  marriage,  *•  the  fum  of  150c/.,  and  he  defired  that  none 
of  his  grand-daughters  (hould  marry  without  the  confent  of  the 
fuller  and  mother,  or  the  furvivor  of  them  ;  and  therefore  if  any 
or  either  of  them  fliould  marry  without  fuch  confent,  then  by  bis 
will  he  revoked  what  was  thereby  directed  to  be  paid  to  fuch 
grand-daughter  or  grand-daughters,  and  fuch  of  them  (hould  not 
be  entitled  to  any  benefit  by  virtue  of  fuch  his  will,  further  than 
what  the  father  and  mothrr,  or  the  furvivor  of  them,  (hould  di- 

^  roiSl  ;  and  he  afterwards  dire6ls,  that  after  the  feveral  legacies  and 

fums  directed  to  be  paid  are  fatisfied,  if  any  fum  of  money  (hould 
remain  in  the  hands  of  the  trudees,  the  furvivofs  or  furvivor  of 
them,  toe  fame  (l)ould  be  paid  to  his  daughter  Philadelphia  for 
Irfr,  and  after  her  deceafe  to  the  defendant  Bingham  and  his  heirs.*' 
The  plaintiff,  one  of  the  grand-daughters,  married  without  the 
confent  of  the  father  and  mother,  and  filed  her  bill  for  the  lega- 
cy j  the  mother  t)f  the  plaintiff  appointed  truflees  of  the  legacy 
^^  for  the  plaintiff  for  her  feparate  ufe  for  life,  and  to  her  ifTuc^  but 
if  (lie  has  no  iffue,  then  to  the  defendant  Binghani.  The  court 
was  of  opinion  that  there  was  no  devife  over  in  this  cafe,  and  that 
the  plaintiff  was  entitled  to  her  legacy*  3  Atk.  364.  June  1746* 
Wheeier  v*  Bingham* 

9*  £(tate 
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9-  Kftate  given  to  a  wife  during  her  widowhood,  with  re- 
msKnder  over ;  it  is  good  as  a  limitation ;  but  if  given  over  oa 
her  marrying  again  within  a  limited  tim<f,  it  operates  as  a  for* 
fciture.     Amb,  20^*     '7S,>     Jordan  w.  Holkham, 

ie.  Devife,  in  cafe  his  d;)Ughter  (hall  marry  with  confent  and 
approbation  of  N.  //•  in  writing,  but  in  cafe  (he  marry  without 
fuch  conf  nt  or  approbation,  the  whole,  after  the  death  of  the 
'  furvivor  of  her  and  her  hufband,  to  go  to  —  f^c, ;  (he  married 
without  the  previous  confent  of  N.  27.,  but  he  approved  of  the 
marriage  afterwards  in  writing;  held  no  forfeiture*  Amb,  2^6^ 
1755.     Burleton  v.  Hutnftey. 

11.  Settlement  on  two  daughters;  provifo,  if  either  tnarry 
without  the  confent  of  their  mother,  it  fliould  be  to  her  feparate 
ufe,  £«fr.  The  mother  propofed  and  encouraged  the  marriage  of 
one  of  her  daughters  with  Lord  S.,  and  afterwards  refufed  her 
confent  out  of  pique  jl\\A  refentment :  the  marriage  was  had  with* 
out  hrr  confent ;  no  forfeiture.  Amb,  26^'  1755*  Lord  Strange 
V.  Smith* 

12.  Tedator  bequeathed  to  his  daughters  1500/.  each,  to  be 
paid  themtefpeftively  at  the  time  of  their  marriages,  with  conf^'nt 
of  his  executrix  and  executor,  who  are  made  guardians  during  their 
minority,  with  a  claufe  for  maintenance  and  education  till  21  ; 
held,  a  child  attaining  2f,  her  legacy  was  veded  :  the  condition 
is  to  beunderdood  as  confined  to  marriage  under  2i.  jimb*  662* 
1 768.     Knapp  V.  Noyes, 

I-).  Dcvife,  if  A.  or  B,  (haH  marry  into  the  families  of  C. 
or  £)•  and  have  a  fon,  then  1  give  my  cftate  to  that  fun :  if  they 
(hall  not  marry,  then  to  E.  A.  and  B.  married,  but  not  into  the 
favoured  families ;  the  marriage  is  a  condition  precedent  which 
they  have  their  whole  lives  to  perform,  and  E.  has  no  claim  till 
their  deaths,     i  Bro.  Ch,  Rep.  55.     Randal  v.  Payne, 

14.  Teftator  devifcs  t))e  refidue  of  his  eflate  to  his  children^ 
but  if  any  of  the  daughters  (h^ill  marry  without  the  confent  of  the 
mother  or  guardian,  her  (hare  to  go  to  thofe  unmarried ;  this  is  a 
condition  fubfequent,  and  a  daughter,  who  married  without  con*. 
fent,  is  Dotwithiianding  entitled,  i  Bro,  CL  Rep.  ^2%.  1780. 
Jones  V.  Earl  of  Suffolk. 

15.  The  telUtor,  among  other  provifians,  gave  to  a  putative 
daughter  10,000/.  in  fcvcral  events;  one  moiety  at  21,' iw  cafe /be 

Jboiiid  be  then  unmarried :  but  if  ffie  married  before  2  <,  nvith  con* 
feht  of  her  mother^  then  the  whole  to  be  paid  to  her,  or  fettkd  to 
her  ufe  ;  but  if  (he  (hould  die  before  25,  the  10,000/.  was  given 
to  the  mother,  to  whom  there  was  alfo  a  gift  of  the  rclidue 
generally;  The  daughter  married  under  21,  without  confent; 
file  does  net  come  within  the  defer iption  to  which  the  gift  at* 
tached ;  it  is  therefore  void,  and  the  10,000/.  (iiks  into  the  rc(idue 

fiven   generally  to  the  mother,    a  Bio.  431*     1788.    Scott  v« 
yer. 

16.  Legacy  given  to  a  female  infant;  by  the  codicil,  teftatrix 
gave  the  i&tber  a  poweri  in  cafe  (he  married|  during  his  life-time^ 
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without  confent,  to  appoint ;  (he  marries  ona  with  confent;  the 
condition  is  fatisfied.  3  jSr^.  C^.  iSi^.  1 28.  1790*  HuUh^fon  r, 
Hammond. 

17.  Legacy  to  plaintiff,  in  cafe  of  marriage  with  confent  of 
parents  ;  they  confent  by  a  writing  to  any  marriage Jbe  majcontraB s 
after  the  deceafe  of  the  furvivor  plaintiff  marries;  confent  was 
only  neccff  ry  during  the  lifetime  of  the  father  and  mother,  Of 
the  furvivor  ;  if  otherwife,  this  general  conftnt  u /ujfflcient.  4  Br^m 
Ci&.  i?/^.  327.     I79>     Mercer  V.  Hall. 

18.  Condition  in  reftraint  of  marriage  under  zi,  without  con- 
fent of  tru(lceS)  rftabliflied  both  as  to  a  rent  charge  and. a  perfonal 
legacy.     3  Vef.jun  89.     I79<^'     Stackp^ew.  Beaumont. 

19.  Condition  l>y  will,  requiring  the  confent  of  truftees  to  mar- 
riage,  not  applicable  to  the  fecond  marriage  of  a  daughter,  who 
had  married  between  the  date  of  the  will  and  the  death  of  the 
te(\ator,  and  was  a  widow  at  his  death.  .  3  Vef.jun.  227.  I79<^« 
Crommelin  v.  Crommelin. 

i5V!fi.s7t  (K.  2)  Conditions  annexed  to  Portions  determined. 

1.  j4  Gave  2opo/.  to  Agnes  ^is  daughteri  payable  at  her  age  of 
^*  21,  or  marriage,  if  •(he  marries  with  the  coofent  of  hcff 
executors;  provided  if  either  of  the  legatees  die  before  thcic 
legacies  become  payable,  fuch  legacy  to  be  divided  between  the 
furvivor  of  her  brother  and  fifter.  Agnes  married  at  15,  without 
the  confent  of  the  executors  *,  held  to  be  a  condition  in  terrwem^ 
and  that  the  legacy  is  vefted,  gs  marriage,  one  of  the  contingencies^ 
has  happened.     2  ^/i.  184.     1741*     Undemvood  y.  Morris. 

2.  Perfjnalty  given  to  truftees  to  pay  dividends,  (5V.  to  R*  at 
18,  or  marriage,  with  confent,  and  in  cafe  any  of  the  chtldrea 
fliould  die  before  their  (hares  became  due,  the  (hare  to  go  to  the 
reft  of  the  children,  and  their  iffixc  per ^irpes.  R.  married  with- 
out confent,  had  a  child,  (ince  dead,  and  died  under  28  $  held  the 
portion  never  vefted,  but  the  teftator,  having  five  children,  heU 
that  one  fifth  part  of  it  vefted  in  her  child,  and  it  was  accordingly 
decreed  to  the  father  as  her  reprcfentative.  i  Bro.  Ci*  Rep.  303. 
1783*     Hemmingsi.  Munckley. 

l^^2m'  (^^  Settlements.     By  Agreement  before  Marriage. 

What  is  a  good  Performance.    In  regard  of  the 

Manor. 

X.   A   Settlement  will  control  a  writing  executed  after,  but  the 
^    parties  refufmg  to  execute  a  fettlement  without  it»  they 
muft  be  conftnied  as  one  entire  agreement,  and  both  confiftent. 
a  Ath.  5<5o.    May  1743.    Tjmlr.  Hope. 

1.  Th« 


2*  The  woTOBjeparati  ufe  were  not  in  a  note  given  by  the  buC^ 
band  to  his  wife  before  marriage,  by  way  of  marriage  agree- 
ment,  yet  the  words  "  enjoy  the  profits/'  imply  ir.     Ibid. 

3.  Settlement  by  the  Ton  tenant  in  tail  in  pofleffioni  in  confe* 
quence  of  an  agreement  made  during  the  life  of  the  mother,  who 
vaa  tenant  for  life ;  and  being  beneficial  to  the  family,  not  fet 
afide,  though  made  at  the  inftance  of  the  father,  who  took  an 
intereft  under  it.  i  Btq.  Cb.  Rep.  369.  1784.  Mincbant  v. 
Mincbant. 

(M)  Setdements.    Performance  good.    In  regard  of  i jVTn. %-?%. 

the  Matter.  '' 

I*    ^    On  marriage  gave  bond  to  fettle  an  eftate  df  inheritance 
-^*  of  looA  a  year  on  himfclf  and  wife,  and  the  iiTue  of  the 

marriage ;  he  fettled  the  perpetuity  of  a  penfion  payable  out  of  the 

cuftoms;  held  a  good  performance,     ifm^,  391.     1760.     Mii' 

dleton  V.  Prjor* 

2.  Perfonat  cftate  is  of  fo  flu£tuating  a  nature*  that  it  is  impof- 

fible   to  make  every  fpecific  article  the  fubje^  of  fettlemeot. 

^  Vif.jun.  274.     1 800.     Randall  v.  fTiUh. 

(N)  Settlements  after  Marriage  without  Articles,  or  15^1^174. 
Agreement  precedent     Good  in  what  Cafes. 

J.  A  Settlement  being  voluntary^  is  not  for  that  reafon  fraudu- 
^^  Unt,  but  an  evidence  of  fraud  only;  but  there  is  hardly 
fl  cafe  where  the  perfon  conveying  was  indebted  at  the  time  of 
the  conveyance,  that  it  has  not  been  deemed  fraudulent,  t  Ath.  15. 
1 738.     Ruffeii  V.  Hammmd. 

2.  A  voluntary  fettlement  is  not  fraudulent,  where  the  perfon 
making  it  was  not  indebted  at  the  time,  and  fubfequent  debu  wiU 
not  (hake  it.     Itid. 

3.  Where  the  father  tenant  for  life,  and  the  fon  tenant  in  fee, 
join  in  a  fettlement,  it  is  good  againft  creditors;  for  the  fon 
might  have  difpofcd  of  the  rcGduary  intereft  without  the  father'l 
joining.     JUd- 

4.  Where  the  father  takes  back  an  annuity  to  the  value  of  the 
cftate  comprifed  in  the  feulen[\ent,  it  is  tantamaunt  to  a  continu* 
ance  in  poflVfiion,  apd  creditors  will  be  relieved  againft  fuch  a 
fettlement.     Ibid,^ 

5.  Upon  the  ftatute  27  oi  Eliz.  fubfequent  purchafers  (hall  pre- 
vail to  fct  afide  a  fettlement,  that  is  voluntary  and  not  for  a  valu- 
able  confideration.     \  Atk.  94.     1745*     ff^aiker  v.  Burrows. 

6.  A  fettlement  after  marriage  is  good,  if  it  be  upon  payment 
of  money  as  a  portion,  or  an  additional  fum,  or  even  an  agree* 
VKPX  to  pav  B^oocy^  if  afterwards  paid.     lAik.  lyo.     1744* 

^  f  5  BrcwH 
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Sronvnv.  Jonet.^^StiUman  v.  Ajbdoivn^  2  Atk.  479.  S.  P.  Wari 
▼.  Smaliitj  2  Vef.  13.     2  T*/".  ^08    Hylton  v.  5j/^o^. 

7.  Where  a  marriage  fcttlemcnt  is  executed  after  maTria{!e»  ia 
puifuancc .of  articles /m'/0i//  to  the  marriage,  and  the  limitations 
are  to  the  hufband  for  life,,  to  the  wife  for  lifet  and  to  th".  heirs 
of  :he  body  of  the  hufbiind  to  be  ht gotten  on  the  wife,  it  is  exe- 
cutory, and  will  \it  carried  into  (tri6t  fettlement  by  the  court : 
otherwife  if  excCuLed  after  marriage  without  atiy  articles  previous 
to  the  marriage  to  dircr£l  the  ufts  of  fuch  fettlement.  2  Atk.  39. 
1 740-     Glmville  V.  Payne. 

8*  It  is  not  nece{n«ry  that  a  man  Oiould  be  adually  indebted  at 
the  time  he  enters  into  a  voluntary  fettlement  to  make  it  fraudu- 
lent \  for  if  he  does  it  with  a  view  to  be  indebted  at  a  future  time, 
it  is  equally  fo,  and  ought  to  be  fct  afide.  2^A48i.  1742. 
Stileman  v*  AJhdown* 

9.  A»^  entitled  to  500/.,  marries  whilft  an  infant;  the  hufband, 
by  deed  after  marriage,  agrees  the  50c/.  fliall  be  to  her  feparate 
ufe  for  life,  and  after  her  death,  to  the  iflue  of  tlie  marriage  \  in 
the  deed  was^a  proviio,  impowering  the  truflee  to  lend  a  part  or 
the  whole  to  the  hufband :  he  lent  him  500A,  and  in  fourteen 
months  after  the  hufband  became  a  bankrupt;  the  truftee  filed 
his  bill  to  be  admitted  a  creditor,  and  Lord  HardwUke  decreed, 
that  he  fhould  come  in  as  a  creditor  under  the  commiinon  for  the 
money  he  paid  to  the  hufband,  faying,  *'  that  Vhere  a  man  mar- 
ried an  infant,  and  made  no  pruvifion  before- marriage,  a  fettle- 
mei.t  made  afterwards  is  good,  where  there  is  no  proof  of  his  be- 
ing indebted  at  the  time."  2  AiL  519.  1742*  MiddUcome  t. 
MarhnVf 

10.  A  hufband  who  had  1733/*  flock  devifcd  to  him  after  mar- 
'  riage,  veds  it  in  truflees  for  the  benefit  of  himfelf  for  life,  of 

his  wifi;  for  life,  and  afterwards  for  the  benefit  of  his  children ; 
the  fettlement  is  void  as  to  creditors  before  and  after  the  marriage, 
and  the  truft  eflate  was  decrerd  to  be  fold  and  applied  in  payment 
of  the  hufb^nd's  debts.     2  Atk.  60Q.     1743- .   Baylor  v.  Jones. 

I  i.  A  wife  having  a  contingent  infereU,  under  a  bond  givep 
by  the  hufband  on  the  marriage,  but  no  judgment  enterrd  up,  nor 
any  trultecs  added  for  her,  had  alfo  a  leafe  of  the  corn  meter's 
office  left  her  by  the  will  of  her  father,  whofe  executor  would  not 
affent  to  the  hufbnnd's  fale  thereof,  unlefs  he  made  a  further 
provifion  for  her;  but  on  a  meeting  with  her  friends,  the  agrees, 
upon  fettling  part  of  the  money  arifing  froqn  the  fale  for  her  fe- 
parate ufe  during  her  hufband's  life,  and  afterward  for  the  chil- 
dren of  the  marriage,  fhe  will  part  with  her  interefl  under  the 
bond ;  the  other  part  of  the  money  to  go  to  the  hu(band ;  who 
becom*  s  bankrupt.  Bill  by  the  afTignees  under  the  commifTion  to 
fubjefi  htr  frparate  property ;  but  the  court  refufcd  and  oifmifTcd 
the  bill.     2  Vef.  17.      1750.     JFard  v.  ShalUtj 

12.  To  impeach  a  fettlement  after  marriage  under  the  13th 
Eliz.f  the  hufband  muft  be  proved  to  have  beep  i^deb^d  at  the 

time| 


time,  and  to  the  fttcnt  of  infolvency.  The  creditors  not  pro- 
ducing any  evidence,  his  bill  was  difmifled ;  with  liberty  to  file 
another.     5  Vtfjun.  385.     May  i8oo^    Lujh  v.  IVilkinfon, 

13.  A  fettlement  after  marriage  reformed  in  favour  of  the  ifTue 
agatnft  the  devifee  of  the  huiband,  claiming  under  the  reverfiun, 
by  his  letter  of  in(lru£lions  for  drawing  thr  fcttlement:  but  this 
equity  did  not  prevail  againft  creditors.  5  Vef.jun.  5^6.  180Q. 
Surjlow  V.  Milvington^ 

•  • 

(O)  Settlements  after  Marriage.    By  A«:reement  be-  is^Jn^ll.' 
fore  Marriage.    Good  as  to  Creditors,  l^c. 

I.  'THE  plaintllF,  before  her  marriage  with  John  Tyrrell^  was 
ftifcd  in  fte,  or  her  mother  Mrs.  Stanton  was,  of  an  eftate 
in  Berkjbire^  and  in  confideration  of  the  intended  marriage,  and 
of  150c/.  paid  to  Mr.  Tyrrell  as  her  portion,  it  Was  agreed  that 
the  eftate  fliould  be  fettled  previous  to  the  marria<^e,  fo  as  that  one 
moiety  might  be  enjoyed  by  the  phintifF's  mother  for  her  life, 
and  after  her  dcceafe  by  the  pUintifF,  or  her  truftees,  for  her  fole 
and  feparate  ufe,  excIuGv^f  of  her  hufb^nd,  and  that  (lie  fhould 
receive  the  rents  and   profits  during  hrr  hufband's  life,  and  that 
as  well  the  faid  moiety  after  the  plaintiff's  deceafe,  as  the  othcrr 
moiety,  (Ikould  be  fettled  upon  fuch  trulls  as  the  plaintiff,  by  any 
deed  in  her  lifetime  or  by  will,  fliauld  appoint.     Mr.  Tyrrell^  the 
intended  hufband,  undertook  to  procure  deeds  to  be  drawn  pur- 
fuant  to  the  agreement;    but  when  the  deeds  were  reading  over 
to  the  plaintiff  in  order  to  th«ir  execution,  (he  obferved  there  was 
a  miftake,  for  that  the  moiety  of  the  premifes  limited  to  her  mo- 
ther for  life,  was  after  her  deceafe  limited  to  the  ufe  of  Mr.  Tyr* 
fell  for  life,  and  not  to  h«rr  feparate  ufe,  as  had  been  agreed :  and 
Qie  refufed  to  execute  uniefs  the  miQake  was  re£tified  :   in  order 
to  do  this,  it  was  then  propofed  by  the  truilees,  that  Mr.  Tyrreli 
fliould  give  a  note  or  writing  under  his  hand,  that  the  pliintifF 
fliould  tal^e  and  receive  onp  .moiety  of  the  eftate  after  hef  mo* 
ther's  death  for  her  fole  and  feparate  ufe,  according  to  the  agree- 
pient,  as  if  the  fame  had  been  fo  fettled  by  the  releafe ;  and  therer 
upon  Mr.  Tyrrell^  previous, to  the  execution  of  the  deeds,  gave 
the  plaintiff  a  note  or  writing  to  the  purpofe  aforef<iid|  and  deli- 
vered it  to  the  trt}(lee  named  in  the  releafe,  to  keep  for  the  pLiin* 
tiff's  benefit,     The  marriage  waa  had,  and  Mrs.  StantoHy  the  mo« 
ther,  died  fooq  afterwards;   and  on  the  14th  February  1740,  a 
commiffton  of  bankruptcy  iffued  agjinft  Mr.  Tyrrell.     Mr.  Hope 
9ud  others  were  chofen  affigneea,  and  being  got  into  the  receipt 
of  all  the  rents  of  this  moiety,  refufed  to  let  the  plaintiff   re- 
ceive them,  or  to  make  any  fettle ment  for  fecurin(r  the  receipt 
(hereof  purfuant  to  the  agreement  before  marriage.     The  bill 
was  tliercfore  brought  ag^inil  Hope  and  the  other  aifignees  for  an 
account  of  what  chey  had  received  of  the  rents»  and  that  a  moiety 
of  them  for  the  future  might  he  afluied  to  the  plaintiff  for  her  fol« 

r^  aud 


ud  feparate  ufe.  An4  the  court  was  of  opinion,  that  as  (he 
would  be  entitled  to  relief  againft  the  huftand,  (he  was  equ^illy 
entitled  to  it  againft  his  afllgnees,  2  jttk.  55  8.  May  1743.  Tjr- 
r///  V-  Hepe. 

2*  Upon  the  marriage  of  the  defendant  with  her  late  hu(band^ 
he  and  his  father  prooiifcd  to  fettle  an  cftatc  on  her  in  conGdera- 
tion  of  the  marriage  and  1000/.  portion;  but  (he  rcfu(ing  to  let 
the  father  have  the  portion,  he  faid  (he  (houid  have  none  of  his 
lands,  and  would  not  fettle  them  upon  her,  but  conveyed  them  to 
his  fon  in  fee.  The  fon,  feven  years  afterwards,  being  indebted, 
fettled  the  eftate  upon  her  for  a  jointure,  and  then  in  ttr  &  fettle- 
ment,  and  died.  His  creditors  brought  this  bill  againft  his  wi- 
dow, and  infant  fon,  for  fati8fa£lion  of  the  plaintiff's  debt.  The 
court  was  of  opinion  that  there  was  no  colour  to  fay  that  this  fet- 
tlement  was  foi  a  valuable  confideration.  i  Fe/,  27.  1747* 
Beaumont  v.  Thorp, 

3.  Hu(band,  on  his  fecond  marriage,  contrafls  to  pay  money 
in  truft  for  the  wife  for  life,  and  afterwards  for  the  iflue  of  that 
and  a  fon  by  a  former  wife  :  his  creditors  cannot  come  upon  this 
againft  the  fon,  as  being  a  voluntary  difpo(ition  in  regard  to  him. 
J  Vef.  215.     1748.     Khell  V.  Beane* 

4.  A  man  may,  as  between  himfclf  and  his  wife,  make  an 
an  agreement  or  declaration  of  truft  in  his  life,  which,  though  not 
for  a  valuable  confideration,  (hall  take  tStdt  againft  his  executors, 
but  not  againft  creditors,  i  ^<^  539*  1750*  Attorney-General 
y.  JFhorweoiL 

5.  Settlement  after  marriage  of  the  wife's  property,  reciting, 
and  in  purfuance  of  a  parol  agreement  made  before,  in  truft  as  to 
part  of  the  produce  to  the  feparate  ufe  of  the  wife,  as  to  the  reft 
for  the  hu(band  for  life,  then  to  the  wife  for  life,  then  among 
the  children  according  to  the  appointment  of  the  furvivor,  good 
againft  the  creditors  of  the  huft}and.  1  VeJ.juu.  ipd.  1700, 
JDundas  v.  Dutetu^ 

isVin.a76.  ^P)  Marriage  Agreements  unperformed,     decreed, 

X.  ^  On  his  marriage  covenanted,  that  if  his  wife  (hould  die 
"*  before  him,  leaving  iflue  of  their  bodies,  he  would  pay, 
grant,  fecure,  or  fufficiently  fettle  to  and  for  fuch  ilTue,  one  third 
part  of  all  his  chattels,  real  and  perfonal,  which  at  the  death  of 
the  wife  he  (hould  be  po(re(red  of,  to  be  divided  between  them, 
if  more  than  one,  as  he  (hould  dired.  The  wife  died  leaving 
two  daughters ;  and  the  hu(band,  during  the  coverture,  acquired 
fome  freehold  leafes  for  lives.  Held,  that  thefe  leafes  were  in^ 
eluded  in  the  covenant,  but  that  the  daughters  were  not  entitled 
to  a  divifion,  until  after  the  death  of  the  father,  which  he  was 
decreed  to  give  fecurity  to  make.  5  B*P»  C.  208.  X756.  Hauhei 
V.  Jones  and  others. 

a.  By 


2*  Bf  a  fettlement,  made  previous  to  the  marriagre  of  ^«  and 
£.,  certain  Exchequer  annuities  were  veiled  in  truftees  in  truft 
for  the  hufband  for  life,  then  to  the  wife  for  life,  and  after  both 
their  deaths,  for  the.children  of  the  marriage  equally  at  their  aget 
of  21,  happening  after  the  death  of  their  father  and  mother. 
There  was  iflue  only  one  fon,  who  attained  21  and  furvived  hig 
father,  but  died  in  the  lifetime  of  his  mother.  Upon  a  queftion 
between  her  and  the  fon's  executor,  who  was  entitled  to  thc^f^ 
Exchequer  annuities,  it  was  held,  that  they  became  ve(ted  in  the 
fon  on  his  attaining  21,  and  were  devifeable  by  him,  notwith<« 
ftanding  he  died  in  his  mother's  lifetime.  J^ff^^^y^  v.  Rejneus^ 
6  Bro.  Par.  Caf,  260.     1 767. 

3.  Mr.  Jdar/b,  a  mercer,  died  poflefled  of  goods  to  the  amount 

of  2000/.  and  upwards  -,  fome  time  after  his  death,  his  wido^r 

married  her  hufhand's  journeyman ;  but  before  the  marriage  ar* 

tides  were  entered  into,  reciting  that  (he  was  entitled  to  an  eftate 

of  the  value  of  600A  and  upwards,  and  alfo  reciting  that  he  had 

taken  the  money  and  given  a  bond  for  fecuring  the  fum  of  6oo/« 

to  truftees  for  her  feparate  ufe,  and  that  (be  (hou)d  have  the 

power  to  difpofe  thereof  as  ihe  (hould  think  fit  by  deed  or  will ; 

and  being  alfo  in  pofleflion  of  fome  plate  belonging  to  her  firft 

hulband,  (he  had  a  further  power  by  articles  to  fell  it  and  pay  the 

money  arifing  from  the  fale  into  the  hands  of  the  fame  trullees, 

for  the  ufe  of  her  children  by  the  firft  hu(band.     The  wife  is 

dead,  having  executed  a  deed  and  appointed  the  600/.,  and  alfo 

the  plate,   for  the  ufe  of  her  children,  to  be  equally  divided  be* 

twcen  thexn.    The  fecond  hu(band  is  become  bankrupt,  and  the 

children  by  the  firft  applied  to  the  commifTioners  to  be  admitted 

creditors  for  the  6oo/.,  and  to  have  the  plate  delivered  up  to  them. 

The  Gommiflioners  refufed,  upon  the  fuggeftion  of  the   bank« 

rupti  that  he  was  drawn  in,  and  deceived  in  the  opinion  he  had 

of  his  wife's  fortune  before  the  marriage.    The  application  to  the 

court  was,  that  the  plate  might  be  delivered  up  to  the  children^ 

and  that  they  might  be  admitted  creditors  under  the  commiflioa 

for  600/.  i  which  was  direded  accordingly,  tht  Chancellor  faying 

that  marriage,  even  without  a  portion,  was  a  fufiicient  coniideratioa 

for  an  agreement,  and  that  a  woman's  fortune  falling  (hort  of  the 

hulband's  expc^ations,  is  no  reafon  for  ftting  afide  a  marriage 

fettlement.     i  Atk.  159.     1744*     £x  parte  Mar/b, 

4.  Where  a  fettlement  made  after  marriage  gives  an  equivalent 
to  the  iflue  for  what  they  were  entitled  to  under  the  fettlement 
previous  to  the  marriage,  the  court  would  have  difpcnfed  with 
canying  that  before  the  marriage  into  execution  $  but  in  the  fet- 
tlement made  after  marriage  in  this  cafe,  no  <*quivalent  was  {^iven 
^0  the  ifiur,  and  therefore  the  fettlement  before^  which  is  for  the 
benefit  of  the  iflqc  muft  t^  purfucd.  2  Atk.  ^9,  1740.  G/anm 
viilt  v.  Payne. 

S-  A  limitation  in  marriage  articles  to  the  hu(band  for  life,  ta 
die  wife  for  life,  remainder  to  the  iflue  of  their  two  bodies,  wiU 

^  entitle  a  hu^andi  by  virtue  of  fuch  a  remaindcra  to  difpofe  of 

the 
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the  eftate  as  he  (hall  think  proper,  but  will  be  carried  into  ftri^fc 
fettlemetit.     a  J^ti,  71.     iVbv.  1740.     Villlcri  v.  VUi'iers, 

6.  Edward  Buffey^  termor  for  99  years,  by  fettle  men  t  conveys 
it  to  truftecs,  in  truft,  to  permit  his  wife,  Grace  Bujfey^  to  receive 
the  rents  during  the  term,  if  (h«  fo  long  live,  and  after  her  dc- 
ce^fe  to  permit  him  to  enjoy  the  rents  during  hi,s  life,  and  after 
his  dcccafe,  in  truft  for  the  heirs  of  the  body  a^  Grace,  by  Exiward 
Bufley ;  and  for  default  of  fuch  iflue,  remainder  to  Henrietta 
Hodgfon  for  life,  and  after  her  dercafe,  in^rull  for  her  two  fons, 
Wiiliam  and  Edward,  Edward  Buffey  died,  never  having  had  any 
iffue,  and  Grace  his  wife  furvived  him.  Lord  Hnrdwicke^  Chan., 
held,  that  the  whole  term  did  not  vefl  in  Grace  Bujfey^  and  that 
the  words  **  heirs  of  the  bodf*  were  not  ivords  of  /imitation,  but 
words  of  purcbafe :  and  dire£led  the  Icafe  to  be  dcpofited  for 
the  benefit  of  all  parties.  2  Atk.  89.  Nov.  1740*  Hodgefonyr* 
Bujfry. 

7.  Elizabeth  Burnaby,  by  an  agreement  made  on  her  father's 
and  mother's  marriage,  was  entitled  to  6ooq/.  Mr.  Burnaby/jud 
before  his  marriage,  figned  a  paper,  whereby  he  agreed  that  every 
thing,  which  (hould  come  to  Elizabeth  by  her  father's  death,  (hould 

^  go  to  them  for  their  refpcdiive  live?,  and  after  the  death  of  the 
furvtvpri  to  the  heirs,  of  the  body  of  EJizfibeth  by  him  begotten : 
as  this  was  a  limitation  to  the  heirs  of  the  wife,  it  vefled  in  heir 
only,  and  the  hufband  confenting,  the  court  decreed  the .€000/.  to 
be  fettled  on  her  and  her  children.  2  Atk.  474.  Dec.  174^. 
Green  v.  Ekins. 

8.  A.^z  younger  fon  of  JJ.,  by  his  marriage  fettlement  recites 
the  provifions  he  was  entitled  to  by  his  father's  fettlement,  and 
among  the  reft  to  an  equal  fliare  of  2000/.  after  the  father's  death  ; 
then  there  was  a  truft  for  the  benefit  of  the  iffue  of  the  marriage, 
and  a  covenant  by  him  chat  all  fuch  (hare  of  the  faid  2000/.,  or  any 
other  fums  provided  for  the  portion  of  the  younger  children  as 
Ihould  afterwards  come  to  him,  (hould  be  within  the  aforefaid 
trufts.  The  furplus  of  the  rents  and  profits  of  £.'s  real  eftate, 
limited  for  the  benefit  of  his  children,  after  feme  particular  pro- 
vifions,  was,  during  £'s  life,  decreed  to  be  difthbuted  among  his 
children.  A  bill  is  filed  againft  A.  by  his  children  to  have  his 
fliare  of  that  furplus,  and  any  that  (hould  be  afterwards  paid  him 
by  order  of  the  court  placed  out  for  their  benefit,  as  being  com« 
prifed  within  the  truft  of  his  marriage  fettlement.  Held  that  the 
plaintiffs  had  no  right  or  intertft  in  the  defendant's  (hare^f  this 
furplus.     1  Vef  57.     Nov.  1747.     Fane  \.  Vane. 

9.  Marriage  articles  to  fettle  land  on  hufband  and  wife,  and 
the  heirs  of  the  body  of  the  hufband  by  the  wife.  After  marriage 
a  fettlement  was  made,  reciting  the  articles,  and  faid  to  be  in  per- 
formance of  themi  by  which  the  eftate  was  conveyed  in  the  words 
of  the  articles.  Hufband  and  wife  levied  a  fine,  and  fold  the 
eftate.  On  a  bill  by  the  fon  of  the  marriage,  the  court  refufed 
to  carry  the  articles  into  execution  by  a  ftrid  fettlement  againft 
ihc  purchafcr>  who  had  no  notice  of  thsm^  but  the  articles  not 

i>eing 


beinj; produced,  the  bill  was  difmifled.     Jmb.  515.     Feb.  \*}66. 
Cordwtll  V.  Mackrill. 

10.  When  a  tenant-right  eftate  fettled  apon  marriage  is  re- 
newed, the  renewal  is  to  the  ufcs  of  the  fettiemcnt.  i  Bro.  Ch. 
12^^.197.     March  I'jZ'^m     Pickerhigv.  Vowles.    . 

11.  The  teilator  bad  by  fettlement  referved  an  e1e£lion  of  con- 
veying certain  parcels  of  land  or  paying  a  certain  fum  of  money ; 
not  having  clewed  during  his  life,  and  the  perfonalty  being  in« 
adequate  to  the  payment  of  his  debts,  the  eftate  (hall  be  conveyed. 
^  Brp.  CL  Rep,  5.     ,i  7B5.     Tyjfen  v,  Benyon. 

12.  Marriage  articles  are  not  decreed  in  llrifl  fettlement  where 
it  appeared  by  a  diflFerence  in  the  penning  of  the  limitations,  that 
the  parties  intended  to  leave  a^  part  in  the  father's  power.  2  Vef. 
358      175N     Howel  y.  ihwel* 

13.  Articles  on  marriage  to  fettle  eftates  of  the  hufband  and 
wife  of  equal  value,  in  (lri£t  fettlement,  and  providing  portions: 
the  wife's  eftate  being  withdrawn  by  decree  on  account  of  her 
infancy,  the  youngeft  children  were  confined  as  ae^iinlt  the  eldeft 
to  half  their  portion :  the  articles  providing  in  the  event  of  no 
iflue  male,  in  which  cafe  the  eitates  were  to  fep  irate,  that  each 
fliould  bear  a  moiety ;  though  they  alfo  contemplated  the  cafe  o£ 
the  wife's  rcfufal  to  be  bound,  providing  ajfainft  it  by  the  for* 
feiture  of  her  intierell.  5  Vef.jun.  710*  Jpeb.  1890.  Clough  y. 
Clwgb^ 

(  Q^)  Agreements.  Unperformed,  decreed  after  the  15 via.  179- 

Death  of  Hufband  or  Wife,  "    ''' 

1.  /^  By  articles  on  his  marriage  with  his  firft  wife  covenanted^ 
^*  that  all  the  lands  which  he  (hould  purchafe  during  his 
life  (hould  defcend  to  or  be  fettled  upon  the  heirs  male  of  her 
body  by  him  begotten.  No  fettlement  was  made  purfuant  to 
thefe  articles;  but  C.  having  purchafed  lands,  fettled  them,  upon 
his  marriage  with  a  fecond  wife,  to  dificrent  ufes.  Held  that  the 
eldeft  and  only  fon  of  the  firft  marriage  was  entitled  to  a  per« 
formancp  of  thefe  articles  \  and  a  conveyance  was  decreed  ac« 
cordingly.     i  J?.  P.  C.  470.     1714-     Cufach  v.  Cufack, 

2.  Bill  by  the  daughter  and  only  child  of  the  firlt  marriage  of 
y.  M,  for  a  fpecific  performance  of  Articles  previous  thereto,  in« 
fining  flie  ought  to  be  tenant  in  tail  of  the  lands  therein  men- 
tioned ;  ifiue  in  the  articles  means  females  as  well  as  males,  and 
confequently  the  plaintiff  is  entitled  to  have  a  fettlement  of  thefe 
lands  in  tail.     3  At)t.  371.     1746.     Hart  v.  MiddUburJI. 

3.  Plaintiffs  claimed  a  reverfion  in  fee,  defcended  to  them  ^s 
co-heireiTes  of  Lord  S.,  by  virtue  of  a  fettlement  made  by  him  in 
1687.  Lord  E.  claiming  under  another  fettlement,  and  reco* 
coycries  fuffered;  and  the  deed  of  1687  being  in  the  hands  of 
Lady  5*1  ihe  refufed  to  deliver  it  up  unlefs  her  rights  were  con» 
firmed,    Fiaiotiffs  filed  a  bill  of  difcQvcry.    Lady  5.  infifted  that 

9  on 


on  her  marriage  and  bringing  sjyooo/.  portion,  it  was  applied  ta 
paying  off  incumbrances,  which,  When  paid,  were  affigned  to 
her,  and  a  jointure  made  of  1600/.  per  ann. ;  and  that  her  huf-^ 
band  alfo  covenanted  to  leave  her  a  boufe  worth  3000/.  for 
life,  and  if  not,  that  his  heirs,  executors,  i!fc»  Oiould  pay  her  the 
jotered  of  3000/.  for  her  life ;  and  then  there  was  a  term  of 
1000  years  in  trufl,  that  on  his  not  fettling  fuch  houfe  according 
to  his  covenant,  the  trudees  (hould,  out  of  the  rents  and  profits 
of  the  lands  comprifed  in  the  ttrm,  pay  her  150A  per  ann.  ibr 
life  in  fatisfaflion  of  the  covenant.  Plaintiffs  decreed  to  con« 
firm  this ;  and  after  verdiQ  in  eje£kment,  finding  that  the  reco« 
veries  were  brid,  and  had  not  barred  the  reverfion  in  fee,  the 
plaintiffs  inGfted  on  an  aifignment  frohi  her  of  all  the  mortgagest 
isfc*  paid  off  by  her  portion.  Held  that  the  reprcfentatives  of  the 
perfonil  eftate  (hould  not  be  preferred  to  the  plaintiffs,  who  mud 
be  indemnified  againd  the  150/.  per  aan.  out  of  the  perfonal 
edate,  and  the  fecurittes  aifigned  for  the  plaintifis.  1  Fef.  30, 
1747.     Lord  Poriftmutk  v^Lady  Suffolk^ 

4.  On  the  marriage  of  a  daughter  there  is  an  agreement,  that 
the  father  (hall  immediately  pay  for  her  feparate  ufe  500/.,  to 
which  (he  was  not  entitled  unlefs  (he  furyived  him ;  and  that  9^ 
f  eal  edate,  which  came  to  her  from  her  mother,  (hould  be  fettled 
after  the  ufes  of  the  marriage  to  the  father  -and  his  heirs ;  the 
right  heir  of  the  father  is  entitled  to  a  fpecific  performance  of 
thefe  articles,     i  Vef»  73.     17471     Stephens  v.  Trueman. 

5*  The  hud)and  covenants  in  marriage  articles,  within  fix 
months  after  the  death  of  his  mother  and  that  he  fliould  come 
into  poffeffion  of  the  edate  in  jointure,  to  fettle,  IJc.  He  dies 
in  the  mother's  lifetime,  leaving  no  iffue.  The  edate  defcends 
to  his  heir ;  he  (hall  not  be  compelled  by  the  wife  to  a  fpecific 
performance.     1  Vef.  2^6.     1749*     Whiimfl  y.  JparreL 

6.  By  marriage  articles  toeo/.  were  to  be  laid  out  in  land  and 
fettled  in  trud  for  the  hud>and  and  wife  for  their  lives,  remainder 
to  fuch  of  their  iffue  as  they  (hould  appoint ;  and  in  default  of  ap- 
pointment, to  their  iffue  \  the  hulband  died  without  appointment^ 
Ordered,  thcj  fettlement  to  be  made  on  the  wife  for  life,  remain* 
.der  to  the  iird  and  other  fons  in  tail,  iSc.  Atnb.  274.  17551 
Dod  V.  Dcd* 

7.  A  woman  before  marriage  entered  into  an  agreement  with 
the  intended  hu(band,  that  her  property  (hould  belong  to  the  fur- 
vivor  for  life  :  this  agreement,  though  without  feal  or  damp,  will 

.     give  the  huiband  an  equitable  edate  for  life  in  lands  of  which  (be' 
was  feifcd  in  reverfion.     a  Bro.  Cf).  Ca,  534.    1789.    Hod/den  v^ 
Llcyd,  i 

8.  Money  to  be  laid  out  in  land  to  be  fettled  to  the  hu(band  for 
fife,  remaind(^r  to  raife  portions  for  younger  children  ;  the  money 
was  afterwards  inveded  by  direction  of  the  hulband  in  South  Sea 
annuities;  afterwards,  by  will,  he  devifes  all  his  manors,  isfc^ 
generally  to  certain  ufes.  The  money  in  the  funds  mud  be  laid 
oot  in  land;    4  Bro*  Cb*  Rep*  333.     1191*    HUtman  v.  Bs^cn. 

*  9.  Hud}anda 


9«  Hufband,  tinder  a  decree  to  propofe  afetdement  of  (lock  be- 
longing to  his  wife,  transferred  to  the  accountant-general  by  or- 
der, came  to  an  agreement  with  her  out  of  court,  and  while  they 
li^ed  apart,  but  not  legally  feparated,  to  take  patt  and  give  her  the 
reft*  This  agreement  does  not  bind  the  wife ;  and  the  hufband  ' 
dying  before  any  (leps  were  taken  for  executing  it»  the  whole 
furvived  to  the  wife.  4  Vef,jun,  15.  July  1798.  Macaulaj  v. 
Pbiiaps. 

10.  If  a  fettlement  of  the  wife's  equitable  intereft  had  been  ap« 
proved  and  ordered  by  the  court,  it  is  binding,  notwithftanding  the 
death  of  either  party  before  it  is  a&ually  made.  4  Vef.jun.  19. 
1798.     Ihid. 

t!.  Settlement  upon  marriage  of  ftock,  the  property  of  the 
wife,  in  truft  from  time  to  time  to  receive  the  dividends,  and  pay 
them  into  the  hands  of  the  wife,  for  her  fole  and  feparate  ufe,  her 
receipt  to  be  a  difcharge ;  after  her  deceafe,  if  the  hufband  (bould 
furvive,  for  him  for  life  ;  and  aft^r  the  deceafe  of  the  furvivor,  to 
transfer  the  principal  among  the  children,  according  to  her  appoint- 
ment by  will.  The  truftees,  with  the  privity  of  the  wife,  fold  the 
ftock,  and  paid  the  money  to  the  hufband,  taking  his  bond  of  in-* 
demnity ;  be  died  infolvent.  Upon  the  bill  of  the  widow  and 
children,  the  fund,  having  been  replaced  by  the  truftees,  was 
transferred  to  the  accountant-general  upon  the  ufes  of  the  fettle^i 
ment  \  the  truftees  to  pay  the  dividends  to  the  widow  from  the 
death  of  the  hufband.  ^Vef.jun.  129..  Auguft  I'jg^.  Whiftlir 
r*  Nifvman* 

(R)  Agreements  unperformed,  decreed  after  the    i  sv^p-*79« 

Death  of  both. 

A  Settlement  hi  couGderation  of  marriage,  the  wife^s  prefent 
^^  fortune  and  fubfequent  covenants  s  one  of  which  was,  that 
die  wife^s  mother  (hould  give  to  the  wife  or  any  child  equal  to 
what  was  given  to  the  reft  i  the  mother  leaves  her  a  legacy,  and 
by  lapfe  part  of  the  refidue  comes  to  her  \  the  wife  furvives  the 
hufband }  what  he  had  not  reduced  into  pofleflion  goes  to  her 
teprefentatives  by  furvivorOiIp,  not  to  his,  there  being  no  contract 
Co  give  him  a  certain  right,  a  ^<^  675.  1755.  Gatfortiy.BraJUy* 

(S)  Agreements.   Decreed.    How.    Where  there  is  tsv»°«»Q, 

a  Failure  on  one  Side. 

t.  \/i  ARRIAGE  agreements  differ  from  all  others ;  as  foon  a« 
^^  the  marriage  is  had, 'the  contrad  is  executed,  and  cannot 
be  refcmded  ;  the  children  are  equally  p\irchafers  under  both  fa« 
ther  and  mother,  and  therefore  thefe  agreements  cannot  be  fet 
a6de|  becaufe  it  would  affe£l  the  intercfts  of  third  per(bas.  3  AtL 
tfio*    1749*    HarvefV.^jJblcjandctbirSn 

2.  All 


2a2  Q^arriage. 

1.  All  other  agfeements  are  conGdered  as  entire ;  and  if  eichef 
p;irty  fails  in  the  performance  in  part,  it  cannot  be  decreed  id 
fpfcie  ;  in  marriage  agreements  it  is  otherwife,  for  though  either 
of  the  relations  of  hufl>and  or  wife  fail  in  the  performance  of  their 
party  yet  the  children  may  compel  a  performance*  Ibid.  2  Vef. 
308.      Hylton  V.  Bifcoe.  S.  P.  ^ 

3.  If  the  wife's  f  ither  agrees  to  give  a  portion,  and  the  huf- 
band's  father  to  m:)ke  a  fettlement,  though  the  former  does  not 
give  the  portion,  yet  the  children  may  compel  a  fettlement.  Ibii* 
•  4*  Where  a  female  infant  is  married  to  a  man  of  large  eflatCi 
though  the  dowrr  be  a  thirds  and  (he  has  a  jointure  only  of  a 
tenth,  yet  (he  (hall  not  fet  afide  this  fettlement  for  inequality  be* 
tween  the  dower  and  the  jointure.    Ibid. 

5.  On  marriage  agreement  to  ftttle  a  jointure  in  cOnfideration  of 
a  portion  to  be  paid  by  the  wife's  father  \  though  the  portion  were 
Dot  paid,  the  fcttltroent  was  decreed  to  be  performed.  Amh.  502* 
1741.     Perkins  \.TbornUn. 

tsvin  ago.  ^U)  Agreements  unperformed.    What  fhall  be  faid  a 

SaiisfaAion* 


1.    ^   On  his  marriage  fettled  lands  to  tl 
'^  *   life,  remainder  to  his  wife  for  her  y 


the  ufe  of  himfelf  for 
jointure,  remainder  to 
the  (irft  and  other  fons  of  the  marrj:ige  in  t»il  male }  referving  to 
himfelf  a  power  of  charging  the  eftate  with  3000/.  for  younger 
children,  or  the  payment  of  debts,  and  covenanted  to  lay  out 
6000L  part  of  the  wife's  portion,  in  the  purchafe  of  lands,  to  be 
f::ttled  to  the  fame  ufes.  The  6cooL  was  not  laid  out.  After  the 
eldtft  fon  of  A.  came  gf  age,  it  was  agreed  in  con(]deration  of  his 
advancing  3000/.  for  the  purchafe  of  a  conimiiTion  in  the  army  for 
the  fon,  to  make  a  new  fettlement  more  beneficial  for  the  younger 
children.  Accordingly  a  fettlement  was  made,  whereby  the  lands 
were  limited  to  the  former  ufes,  but  ji,  was  empowered  to  charge 
3000/.  for  eachof  his  younger  children  ;  and  his  covenant  to  lay 
out  the  6000/.  was  releafed.  On  a  bill  being  filed  to  fet  afide 
this  fubfequeiit  fettlement,  and  to  have  the  6000/.  laid  out  pur- 
fuant  to  the  covenaot,  the  court  difmiflrd  the  bill,  but  without 
cods.     Lord  Kerry  V,  Lord  Fitzmaurice^  5  Bro,  Par,  Ca.  58.     1752- 

2.  ^.,  previous  to  his  marriage,  covenants  to  fecure  to  his  wife 
an  annuity  of  1000/.  a  year,  iffuing  out  of  lands,  for  her  jointure 
and  in  bar  of  dower.  The  marriage  is  had,  and  A,  by  his  will  de« 
vifes  to  his  wife  certain  parts  of  his  real  and  perfonal  eftate  of  con- 
iiderable  value ;  held  that  fhe  was  entitled  both  to  the  eftates  de« 
vifed,  and  to  her  annuity,  and  that  the  one  was  not  intended  as  a 
fatisfafticai  for  the  other.  Fo/,  7.  pa.  1 2.  Sir  Thomas  Brougbton  v. 
Errifigton.     1773.  .        • 

3.  To  make  a  devife  or  bequcit  a  fatisfa£^!on  for  a  collateral 
demand  or  performance  of  a  prior  contraA,  it  mud  be  tjufdcmj^ene* 
ris,  and  not  land  for  money,  or  money  f  Ar  laad,  or  mull  atleait  b6 

of 


t>t  fuch  certaiki  atid  known  value  and  e(limatIon,-and  fo  far  of  the 
fame  nature  of  the  thing  to  be  raltisfied  therewith  as  to  appear  ia- 
difputably  to  be  equivalent^  or  fupcrtor,  not  only  in  grofs  value^ 
but  in  annual  income^  to  the  debt  or  demand,  or  the  thing  to  be 
performed.     Fcl.  7.  pa.  127  May  1773.    Broughton  v.  Errington. 

4.  R*  B.  on  his  marriage,  fettled  exchequer  annuities  for  ninety- 
nine  years,  amounting  to  300/.  per  annum,  in  t^uft  to  himfelf  for 
life,  remainder  to  Kis  wife  for  life,  remainder  to  his  children,  in 
fuch  manner  as  he  (hould  appoint  \  .by  the  marriage  there  was 
only  one  child,  a  daughter.  R*  B,  devifed  all  his  real  and  perfonal 
eftate  to  his  wife  and  her  heirs,  charged  with  ia,ooo/.  to  his 
daughter,  payable  at  18.  After  the  death  of  i^.  £.,  the  wife 
makes  her  will,  and  gives  all  her  real  and  perfonal  eflate  to  her 
daughter  and  her  h^irs ;  but  if  (he  die  before  {he  wa&  of  age  to 
difpofe  thereof,  then  to  truftees  to  r^fe  6000L  for  a  charity  ;  the 
refidue  thereof,  if  the  daughter  dies  unmarried,  to  the  fiftcrs  of 
the  teftatrix.  The  daughter,  after  the  mother's  death,  marries  the 
plaintifF,  has  iflue  a  daughter,  and  dies  about  the  age  of  20 ;  the 
plaintiff,  as  reprefcntative  to  his  wife,  and  in  his  own  right,  brings 
a  bill  for  an  account  of  the  real  aud  perfonal  eftate  of  R.  B.  and 
wife;  the  daughter  was  entitled  under  the  fettlement  to  the  ex- 
chequer annuities,  and  the  devife  of  the  10,000/.  to  her  (hall  not 
be  taken  to  be  in  futisfaftion  of  them,  i  Jitt,  426.  1737*  BeU 
Iqfis  V.  UthwatU 

j;.  Sir  Samuel  Qarth  having  upon  his  daughter's  marriage  given 
ai  bond  to  leave  5000/.  at  his  death  among  her  younger  children, 
by  will  creates  a  term  for  years  in  trad  to  apply  the  rents  and 
profits  for  the  maintenance  of  his  daughter's  children  till  21,  and 
alfo  gives  his  perfonal  eflat^  in  truil  to  pay  the  produce  thereof 
toliis  wife  for  life,  and  after  her  death  to  pay  1500/.  to  ^.,  one 
of  the  daughters  of  his  daughter,  and  3 $00/., among  the  other 
younger  children  of  his  daughter,  as  he  (hall  appoint,  and  if  no  ap« 
pointment,  equally  between  them  at  21  or  maryac;e ;  ai^d  declares 
the  legacy  (hall  be  in  i\x\\  fatisfa^ion  of  the  bond :  (he  rauit  eleA 
to  claim  under  the  will,  or  under  the  bond,  the  one  being  a  fatis*- 
fadion  for  the  other ;  but  the  Lord  Chancellor  faid,  he  would  not 
extend  the  conAru£lion  of  devifcs  in  fattsfadion  further  than  they 
had  gone  already,  and  decreed  after-born  children  to  have  their 
fiiare  under  the  bond,     i  AtL  509.     I739«     Graves  v.  Beyle. 

6.  A  Itfsfum  given  under  a  will  than  under  a  f  ttlement,  is  not 
a  fatisfafiion  of  a  greater.     2  Atk.  57,     1 740.     Fk'ipps  v.  Annejly. 

7.  Mr.  Juitice  anrjr/held  that  the  lands  of  which  J.  S,  was 
feifed  in  fee,  and  devifed  to  his  daughters  in  tail,  net  fuel)  an 
eftate  of  inheritance  as  will  be  a  fatisfadtion  of  the  portions  fur  his 
daughters  by  the  fecpnd  wife,  becaufc  they  claim  thefe  lands  by 
purchafe,  and  the  provifo  in  the  marriage  fettlement  reftrains  the 
fatisfa<2ion  to  lands  coming  to  the  daughters  by  defcent  from  their 
father.     2  Ati.  458.     1720.     Lady  D,  Saville  v.  Sir  G,  Saville. 

8.  A  faiher^  adminiftrator  ^rante  minore  atate  of  his  dau^htcrr, 
who  was  executrix  and  refiduary  legatee  of  her  grandmother's 

eftate, 


S24  49aniase« 

cftate,  agreed  when  (he  married  with  the  plaintiff,  that  he  (hoaM 
have  800/.,  which  ;n  the  fet dement  is  called  a  portion :  Lord 
Hardfvicit  Chancellor  refafed  to  decree  an  account  of  the  grand* 
mother's  pcrfonal  eilate  as  the  had  been  dead  20  years,  but  direc- 
ted that  the  father^s  reprefcnrative  (hould  account  for  his  perfonal 
cftate  as  to  the  800/.  only,  and  intereft  at  4/.  per  cent,  from  tht 
marriage.     2^/^1.521*     1742.     Woody.  Briant. 

9»  Where  a  hufband  by  a  fettlement  before  marriage  was 
obliged  to  do  a  particular  thing  for  the  benefit  of  the  wife,  and  he 
did  a  thing  equally  fatisfadlory,  the  court  will  prefume  a  fatisfac« 
aion  by  implication.     2  Atk.  632.     1742.     Weyhnd  v.  Weyiand. 

ID*  The  prefumption  of  fatisfadion  is  ftronger  in  the  cafe  of  a 
deed  than  of  a  will,  where  a  bounty  is  fuppofed  to  be  intended. 
Itidm  634. 

11.  W".  on  his  fon's  marriage,  fettled  5000/.  old  and  new  an- 
■uitics  on  him  for  life,  then  on  IV  *^  wife  for  life,  remainder  to 
bis  fon  for  life  with  remainder  to  his  intended  wife  for  life,  with 
remainder  to  the  iflue  of  the  marriage  ;  not  only  fo  much  as 
his  edate  for  life  in  thefe  annuities  is  valued  at,  but  the  whole 
jooo/.  muft  be  brought  into  hotchpot  before  the  fon  can  be  ad- 
mitted to  a  (hare  of  W^*%  perfonal  eftate,  who  died  inte(Ute. 
Ibid.  6^;. 

12.  Covenant  by  deed  after  marriage  to  fettle  on  the  wtfe^  if 
(he  furvive,  part  of  the  real  eftate  for  her  jointure,  and  ith 
full  recompence  of  all  dower  and  thirds  which  (he  can  any  way 
claim  out  of  any  lands  of  which  he  is  or  can  be  feifed  of  freehold 
of  inheritance,  (he  is  thereby  barred  from  claiming  as  her  free" 
bench  copyhold  purchafed  afterwards,  i  Vef,  54.  1747.  Jraiker 
?.  Waiker. 

13.  Whether  the  heir  at  law  is  entitled  to  performance  of  a  co- 
venant in  marriage  articles  to  purchafe  and  fettle  lands,  ai^d  how 
far  the  covenant  was  fatisfied  :  iie  caufe  %uas  compromj/kL  i  Fef. 
274.     1749-     Letuis  y,  HiiL 

14.  A.  agrees  to  fettle  looLperjinn.  on  his  intended  wife,  but 
falling  ficky  he  dcvifes  loeL  per  ann.  to  her;  recovering,  marries 
her  and  the  fettlement  is  carried  into  execution.  She  can  take  but 
100/.      1^^5/^323.      1749-     Mafcaily.  MafcalL 

15.  Devife  of  a  refidue  of  real  ^nd  perfonal  for  life  not  a  fatif- 
fa£lion  for  a  fum  to  be  laid  out  in  lands  in  fee  by  articles.  2  Fef* 
37»     '75®'     Alieyn  y.  Alleyn. 

16.  Lands  deviled  to  wife,  not  a  fatisfa£^ion  of  a  covenant  in 
marriage  articles,  that  lands  fettled  on  her,  were  of  fuch  a  value. 
2  Vef,  409.      1752-     Serjt,  Prime  v.  Stebbing, 

1 7.  Bill  by  plaintiff  for  a  performance  of  articles  entered  into  by 
his  father,  Richard  Pinnell^  deceafed,  btfore  marriage,  by  which 
be  was  to  purchafe  and  fettle  on  his  wife,  and  the  iffue  male  of 
the  marriage,  lands  of  inheritance  of  the  cletir  yearly  value  of 
500/.     The  father  afterwards  purchafed  fome  eftates,  and  by 

*    will,  not  duly  attcfted,  reciting  ike  marriage  articles,   direded 
lands  of  the  ycaily  value  of  lyo/.  to  be  bought^  whidi|  together 

with 


with  hb  eftate  ^t  Mitcbam^  let  on  leafc  at  i8o/.  a-year,  the  moietf 
of  a  houfe  in  Idol'lane^  and  his  copyhold  eftate  called  Marlford 
Fornix  &c.  he  bequeathed  Co  his  wife,  without  impeachment  of 
wafte,  remainder  to  the  ufes  of  the  articles.  Qo^efliohi  Whether 
»ll  or  which  of  thefe  eftdtes  are  applicable  in  part  fatlsfafiion  to 
the  covenant?  The  Lord  Chancellor  was, of  opinion,  that  the 
motety  of  the  houfe  was  not,  becaufe  it  was  not  the  kind  of  eftate 
mentioned  in  the  articles  ;  2dly,  that  the  copyhold  eftate  was  not 
applicable,  beeaufe  the  wife  was  to  take  the  eftates  fettled  for 
li/e  noitbntt  inipeachmeht  rf  Huqfte,  And  with  refpe£):  tp  the . 
Miicbam  eftate,  the  rent  of  which  had  fallen  to  150/.  a-year,  aa 
ioqutry  was  directed  as  to  the  yearly  value  of  that  eftate  at  the 
death  of  the  teftator,  at  which  time  it  became  a  fatisfadion  pro 
tanto;  but  if  it  had  been  purchafed^at  the  time  of  the  marriage 
articles^  the  value  fliould  have  been  taken  as  at  that  time.  AmbL 
106.     1 75 1.     Pinnelly,  Hallett  and  others ^  2  Vef.  276.  S.  C. 

1 8.  Declaration  in  a  deed  of  fettlement  providing  portions  for 
daughters,  that  if  any  lands  (hould  come  from  the  father,  they 
ihould  be  taken  as  part  of  the  portions  ;  an  eftate  tail  being  de- 
nifed  by  the  father,  was  confide  red  as  a  part  fatisfadion  according 
to  the  value  of  it.  Watfon  artd  ahoi/jef  v.  Earl  cf  Lincoln  and 
ptberi,  jimih'}2S.     1756. 

ly.  A  prOvifion  by  marriage  fettlement,  with  a  provifo,  that 
fums  advanced  (hould  go  in  f^tisfadlion,  unlefs  otherwife  de» 
clarcd ;  4000/.  left  by  will,  fubje£l  to  the  life  of  th(  mother,  and 
the  refiduQi^  the  perfonal  eftate  being  given  by  the  will  to  a 
child  entitled  to  the  provifion  under  the  frttlemerit,  muft  go  in- 
fatisfa61ion  of  that  provifion.  Richman  v.  Morgan^  ^119*  <  B^^* 
Ch,  Ca*  63  — Vide  2  Bro*  Cb.  Ca.  394. ;  IVatJhn  v.  Lord  Sondes^ 
and  Pugb  V.  the  Duke  rf  Leeds ^  March  1780.  i  Bro.  Ch.  Ca.  66» 
in  notis* 

20.  By  marriage  fettlement^  part  of  the  wife's  fortune  was  ad- 
vanced to  the  hufband  for  the  purpofrs  of  hfs  trade,  for  which  he 
fecored  her  an  annuity,  the  reft  being  fettled  upon  the  chil  irea 
after  the  deceafe  of  the  hufband  and  wife,  in  fuch  proportions  as 
the  wife  (hall  diredl :  by  will  he  dired^cd,  that  the  wife  (hould 
relinqui(h  her  claim  under  the  fettlement,  and  left  a  larger  fuoi 
to  truftces,  the  intcreft  to  be  paid  to  her  while  fole,  with  a  power 
to  her  to  difpofe  of  the  whole  arnong  the  children.  This  is  a  fa* 
tisfa£tion  for  their  portions  under  the  fettlement.  1  Bro*  Ch.  Ca* 
82.      1780.     Moulfon  V.  Moulfon. 

21.  Bond  on  marriage  to  fecute  300A  (the  wife's  fortune)  to 
the  wife,  ^within  one  month  after  the  Ku(ban(i's  deceafe,  by  will 
the  hu(band  gave  her  500/.  payable  within  fix  months  after  his 
deceafe,  together  with  other  legacies.  Thevbeqveft  of  500/.  is 
not  a  fatisfadiion  for  'The  300/.  fecured  by  the  bond.  Haynes  r. 
Mico^  Mich.  1781.  I  Bro.  Ch.  Ca.  lap.^pVide  CantU  v.  Morris^ 
lb.  133.  in  ndis.  *     ^ 

22.  By  a  marriage  fettlement  i o«ooo/.  were  to  be  raifed  for 
younger  cbildreaj  the  fecilor  by  wdl  gave  the  younger  chUdrea 

Vol.  V.  Q^  '  2000/. 


di6  \  tj^arrfage. 

2000/.  each ;    this  is  a  part  fatisf<^£lion.  '  i  Bro.Ch.  Ca.  305. 
Warren  v.  H^arren,     July  1 783. 

23*  Leafehold  eftate  fettled  <<  in  lieu  of  dower /Ms  not  a  bar  of 
thirds.     3  Bro.  Ch.  Rep.  362.      1791.     Cnfwell  v.  I.,ord  Byrcn* 

24.  A  covenant  is  fatisfied  by  fuffering  property  to  go  fo  at 
to  produce  the  fame  effe^  ;  thus  lands  fufFered  to  defcend  are  a 
fatisfa£lion  of  a  covenant  to  purchafe.  2  Vef.jun.  356.  1794* 
Wilfon  V.  Piggot. 

25.  Covenant  in  marriage  artieles  by  the  hulband  to  pay  his 
wife,  if  (he  (hould  furvive,  200/.  as  a  jointure,  and  50/.  to  pro* 
vide  hcrfeif  with  a  houfe  yearly  for  life  :  afterwards  by  vili  be 
g;)ve  her  for  life  an  eftate  and  houfe  above  the  value  of  100/.  a- 
year,  with  the  houfehold  goods,  bfc.  and  an  annuity  of  iop/.» 
commencing  and  pajable  at  different  times  from  thofe  in  the  ar- 
ticles. Held  not  a  performance,  nor  intended  as  a  fatisfaflioD. 
2  Vef,  jun,  ^62*     1794-     Richard/on '9.  Elphinfione. 

26.  Covenant  to  leave  a  fum  of  money,  which  is  not  done,  but 
perfonal  eftate  is  permitted  to  defcend,  fo  that  an  equal  or  greater 
fum  would  go  according  to  the  covenant.  This  is  a  performance. 
Ibid.  464. 

27.  Portions  for  children  by  the  will  of  the  parent  prefumed  a 
fatisfa£l!on  of  a  prior  provifion  by  fettlement,  unlefs  clearly  not 
fo  intended :  the  prefumption  is  not  rebutted  by  flight  circum« 
(lances.     3  /^^yMW.  516.    Hincbiiffe  v,  Hinchltffe.     Aug.     I797« 

28.  Portions  for  children  by  the  will  of  the  parent  held  a  fa- 
tisfadion  of  a  provifion  by  fcttlement,  upon  the  intention :  flight 

•  circumftances  of  difference,  that  would  repel  the  prefumption  of 
fatisfa£tion  between  ftrangers,  are  not  fufiBcient  in -the  cafe  of  pa- 
rent and  child.     3  Vef.jun.  530.    Sparkes  y.Cator.  -rfj/^.4797. 

29.  Settlement  previous  to  marriage  of  the  wife's  fortune  on 
herfcrlf,  with  a  covenant  by  the  huft>and,  in  confideration  of  the 
marriage,  C2fr.  and  for  making  fome  proviGon  for  the  wife  and  her 

'  iflur,  to  pay  wichin  three  months  after  his  death  6000/.  to  the 
truftees  in  trud,  if  the  wif;e  ihould  furvive  him,  and  there  (hould 
be  no  ifTue,  (which  was  the  event)  to  pay  1500/.  to  the  wife,  her 
executors,  Ci^r.,  and  to  pay  the  intereft  of  the  remaining  4500A  to 
.her  for  life  :  (he  is  entitled  to  dower ;  and  her  (hare  under  the 
ftatute  of  diflributions  is  not  a  fatisfaflion  or  performance  of  the 
covenant*     4  Vef^jun.  391.    Couch  v.  Stration.    Jan.  1795^ 


i5Viii,x82.  ^\\rj  Agreements  unperfortned  decreed  upon  what 

Evidence, 

I.  /^  OVEN  ANT  by  deed  before  marriage  to  ftttle  on  the  wife, 
^  if  fhe  furvive,  part  of  the  real  eftate  for  her  jointure,  and 
in  full  recom pence  of  all  dower  or  thirds  which  (he  can  any  way 
claim  out  of  any  lands  of  which  he  is  or  (hall  be  feifed  of  freehold 
of  inhcritancci  flic  14  thereby  barred  from  claiming  as  her  frn 

btmh 


hnch  copyhold  purchafed  afterwards,     i  Vef.  54,     1747.     WaU 
her  V.  Walker*, 

2.  Query,  Whether  an  heir  at  law  is  entitled  to  performance 
of  a  covenant  in  marriage  articles  to  purchafe  and  fettle  lands,  and 
how  far  the  covenant  is  fatisfied.  2  Vef.  274.  1749*  Lewis  v. 
HUl.  [  ^  ' 

3.  A^  on  marriage  covenants  to  buy  land  of  the  clear  yearly 
value  of  500/.  and  fettle  5  and  by  his  will  he  direfts  that  a  moiety 
of  a  houfc  and  a  copyhold  eftate  fliould  be  taken  as  part :  held 
they  fhould  not,  on  bill  for  the  performance  of  the  articles.  jimbL 
XO(S.      1752.     Pinnelly.  HalletU 

4.  Lands  by  will  directed  to  be  taken  as  part  performance  of 
covenant  to  fettle,  having  funk  in  their ^alue,  ordered  to  be  taken 
at  the  rents  as  they  flood  at  the  teftator's  death.     JSfid. 

5.  If  a  fettlenient  be  juft  in  general,  a  particular  advantage  on 
one  fide  or  the  other  will  not  affeft  it.  2  Atl.  520.  1742. 
Mtddlecome  v.  Marlow* 

6.  Informal  marriage  agreements  decreed  notwith (landing  the 
llatute  of  frauds  upon  acquiefcence  and  a£ls  in  confequence^ 
though  not  figned  by  one  party,  or  though  an  infant.  2  Fe/.  524. 
1 754.     Archer  v.  Pope. 

7.  Leafehold  eftate  fettled  ''  in  lieu  of  dower''  is  not  a  bar  of 
thirds.     3  Bro.  Cb.  Ca.  362.     1791.     Cre/weU  v.  Byron. 

8.  Settlement  decreed  according  to  a  letter  previous  to  the  mar- 
riage, though  no  exprefs  aiTcnt :  the  marriage  having  t^ken  place 
immediately,  a  didind,  pofitive'difTent  would  be  neceflary  to  pre- 
vent the  efFe£l  of  the  letter ;  and  that  could  be  evidenced  only  by 
an  a£lual  fettlement  before  marriage.  Con(lru£tion  as  to  veiling 
in  what  children  and  when  \  and  as  to  the  fubjedl  upon  which  the 
fettlement  was  intended  to  attach.  4  Fe/,jun,  501,  5  Vef.jum 
213.  S.  C.     1799-     Luders  y*  Anftey. 

9.  Articles  before  marriage  for  fettling  real  eftates  of  the  huf- 
band,  and  alfo  all  and  Gngular  his  perfonal  ellate  of  what  nature 
or  kind  foever ;  a  proper  execution  would  be  by  a  covenant  that 

real  eftate  that  (hould  be  purchafed  with  the  perfonal  fhould,  with  v 

rcfpeft  to  the  obje£ls  of  the  fettlement,  be  confidered  perfonal  1 
the  fettlement  therefore  made  after  marriage  containing  no  fuch 
covenant,  and  being  in  other  refpedls  a  defe£live  execution,  real 
eftates  purchafed  by  the  huft)and,  according  to  the  evidence  in 
order  to  defeat  the  right  of  his  wife,  were  decreed  to  be  conveyed  * 
by  his  devifee  according  to  the  articles.  A  gift  by  him  in  his  life 
in  couGderatipn  of  fervice  was  not  dlfputed  \  but  under  the  par- 
ticular circumftances  attending  the  marriage,  and  in  the  cafe  of  an 
infant,  the  court  appeared  to  queftion  its  validity.  5  Vef.jun,  262.  . 
l8co.     Randall  v.  Willis,     Sec  alfo  1  FonbL  Treat.  Eq.  200. 


<^a 
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"^°*'^-  (X)  Agreements  decreed.     How  as  to  the  Liinita- 

tions,  &c.  to  be  made  upon. 

!•  CON  not  in  being  cannot  take  lefs  than  an  eftate  tail.     1  Fef. 
.     •       *^  568.     1754.     Hucis  Y,  Jfuch. 

.  2,  In  marriage  articles  a  limitation  to  the  firft  Ton  and  to  the 
firft  fon  of  fuch  firft  fon,  is  an  eftate  tail  to  the  firft  Ton.     Bid, 

3.  Settlement  t(f  fuch  ufes  as  the  huft)an(i  and  wife  (h^ll  jointlf 
appoint)  and  in  default  of  fuch  appointment  to  them  for  life  {  and 
after  the  deceafe  of  the  furvivor  to  the  ufe  of  atl  or  any  of  the 
child  or  children  of  themi  in  fuch  (hares  and  proportions,  and  for 
fuch  eftate  and  eftates^  term  or  terms,  and  payable  at  fuch  time  or 
times  and  in  fuch  manner  and  form  as  the  hufband  Oiould  by  deed 
or  will  appoint,  and  in  default  thereof  to  him. and  his  heirs*  The 
erent,  upon  which  the  laft  limitation  depends,  is  default  of  ap« 

Sointmenty  not  of  children.     5  VeJ.jun.  596.     i8oo.     Barfi6kv  t« 
^elvington» 

4*  Sir  Retert  Fagg  and  his  fon  Robert^  by  articles  made  on  the 
pfiarriage  of  the  fon,  covenanted  for  themfelves,  their  heirs,  ex- 
ecutors, CsV.  to  fettle  lands  to  the  following  ufes :  as  to  one  p;irt 
of  the  Talue  of  820/.  per  annum  to  the  fon  for  life,  and  after  the  de- 
termination  of  that  eftate  to  raife  a  jointure  of  400/.  a-yeaf  rent« 
charge  for  the  wife,  and  then  to  truftees  to  preferve  contingent  re- 
mainders to  fons  in  tail  male,  afterwards  to  fons  by  any  other 
marriage,  and  there  was  no  other  limitatioh ;  then  as  to  other  part 
of  the  eftate,  the  ufes  of  which  were  limited  to  the  fame  perfons 
as  the  firft  mentioned  bnds,  with  a  charge  by  way  of  additional 
portion  of  4000/  for  Sir  Robert  Fag^s  daughters,  and  after  feveral 
limitations,  *<  to  the  phintiff  Lady  Goring  and  her  heirs  male^  unlefs 
«*  Sir  Robert  Yzggjbculd  appoint  other  ufes  under  his  hand  andfeal^ 
•'  then  a  limitation  to  oth^r  daughters  in  tail  s  then  to  Mr,  Fa>5g  of 
.  J«  Grimfby,  and  then  to  Sir  Robert*/  right  heirs.''  The  father  died, 
leaving  the  fon'^furviving,  the  fon  died  without  having  carried  the 
articles  into  execution,  the  legal  eftate  in  fome  of  the  lands  de« 
^cended  on  the  four  fifters  in  fee  as  heirs  both  of  tbe  father  and 
brother )  Sir  Charles  Goring  and  his  lady,  one  of  the  daughters  blF 
p<  S^ir  Robert  Fagg^  filed  a  bill  to  have  the  articles  carried  into  exe- 
cution, and  to  have  the  entail  of  the  eftate  fo  limited  as  aforefaid, 
fettled  accordingly  :  and  the  court  decreed  the  fame.  3  Ati.  i86. 
1744.     Goring  Y,  Najb. 

.^  ..5*  A  fpecinc  performance  of  marriage  articles  has  been  decreed 
even  as  to  collaterals.    Ibid.  i8y. 


(Y)  Agreements  decreed  how;    upon  Limitations  '«vin»»8g> 

contained  in  the  Covenant. 

X.  ^OVENANT  by  hufband  to  affign  a  cbntipgent  por^pn  of  ^e 
^  wife  to  tho  \kit%  of  t)ic  marriage.    The  right  pf  calling  for 
it  vefts  in  the  hufbaod,  who  dies  without  doing  fo.     The  wife  is 
bound  by  this  covenant.     I  Vef*  19.     1747*    U*{fb  v.  Dalway, 

%.  Covenant  in  an  infant's  marriage  fcttlenienty  that  whatevier 
Ihould  come  to  the  wife  from  the  mother  or  otherwijfe  (hajl  be 
bound  by  the  fettlement  reftrained  to  what  (hall  come  from  the 
mother,  not  to  property  cogging  nnexpededly  from  other  quarter^. 
To  bind  an  hifant  the  marriage  fettlement  muft  be  fair  and  reafQt^- 
able,  not  tend  to  deprive  her  of  every  thing,  i  Br.  Cb.  Ca.  15 )• 
1782.     Williams  Y.  WTOiams. 

*  3.  Covenant  in  a  marriage  fettlement  to  fettle  leafehold  eftates 
in  truft  for  fuch  perfons^  and  fuch  or  the  like  eftates,  ends,  in* 
tents,  and  purpofes,  as  far  as  the  lawwould  allow  as  declared  con- 
cerning real  eftates,  limited  to  the  firft  and  other  fons  in  tail  male^ 
with  feveral  remainders :  the  court,  in  executing  the  covenant,  de- 
clared that  no  perfon  (hould  be  entitled  to  the  abfolute  prpperty 
unlefs  he  (hould  attain  twenty-4)ney  or  die  under  that  age  leaving 
ifltiemale.  3  Vef.jun.  387.  1797.  Tbt  Duhi  of  Nenvcafile  y.  ' 
Tie  Cmtniift  rf  Lincoln. 


(Z)  Settlement  Conftrufiion,  how  much«  itvin.ag7. 

1. 1  tNDER  marriage  articles  2000/.,  part  of  3000/.  vefted  in 
^  truftees,  is  to  be  paid  to  fuch  fon  as  (hall  live  to  attain  the 
age  of  a  I,  when  and  at  fuch  time  as  he  (hall  have  attained  his  age  . 
of  23 :  held  that  he  became  abfolutely  entitled  to  the  money,  and 
the  time  of  payment  only  was  poftponpd  to  the  age  of  23.  2  Atk. 
X85«     1741*     Combe  y.  Combe. 

2.  By  articles  made  on  the  marriage  of  plaintiflT's  father  and 
mother,  it  was  agreed  that  the  fum  of  1000/.  ihould  be  paid  to  a 
truftee,  and  the  fum  ot  300/.  fecured  to  him  in  truft,  to  permit 
the  plaintiff's  father  to  receive  the  intereft  and  dividends  for  his* 
life,  and  after  his  death  to  permit  the  wife  to  receive  the  intereft: 
thereof  for  her  life;  and« after  the  death  of  the  furvivor,  if  thef 
Ihould  have  a  fon,  or  one  or  more  younger  children,,  fons  or 
daughters,  then  upon  truft  to  pay  tie  /a J  principal  fums  to  fucb 
younger  children^  if  but  one,  if  'more^  then  to  be  equally  divided  bC" 
tween  them  i  and  it  was  covenanted  that  the  plaintiff's  grandfather 
Ihould  procure  his  liftef  Frances  Flatman  to  convey  all  her  intereft 
in  certain  houfes  to  the  ufe  of  herfelf  for  life,  to  plaintiflfs  mother 
for  life,  then  to  her  younger  child  or  children  in  tail  general,  re^ 
mainder  to  the  plaintiff*s  mother  in  fee.    fiy  Icafe  and  releafe, 

Q^  bearing 


bearing  even  date  vith  the  articles*  the  faid  houfes  were  fettled  to 
the  fame  ufes  with  the  articles.  The  father  and  mother  died^ 
leaving  the  plaintiff  their  daughter  and  eldefl  child,  and  alfo  a  fon  : 
the  plaintiff  is  entitled  to  the  faid  fums  of  looo/.  and  jOoZ-i  and 
alfo  to  the  faid  houfesi  the  rule  beingi  that  where  there  is  a  foa 
an  cldeft  daughter  is  confidered  as  a  younger  child,  which  mras  the 
intention  of  the  parties,  the  articles  and  the  releafe  being  takea 
together.     2  J^tk,  456.     174a.     Heneage  v.  f/unloch, 

3.  Elizabeth  Burnaby^  by  an  agreement  made  on  her  father  and 
mother's  marriage,  was  entitled  to  6000/.  Mr.  ^tfr/i^^y,  juft  belore 
his  marriage,  figu^d  a  paper  whereby  he  agreed  that  every  thing 
which  (hould  come  to  Etizabetbh^  her  father's  death,  (hould  go  to 
thtm  \ox  their  refpeftive  lives,  and  after  the  de-ith  of  the  furvivor 
to  the  heirs  of  the  body  of  Elizabfth  by  him  begotten  ;  as  this  was 
a  limitation  to  the  heirs  of  the  wife,  it  vefted  in  her  only,  and  the 
hufband  confenting,  the  court  decreed  the  6000/.  to  be  ftrttled  on 
her  and  her  chiKiren.     2  Ath  474.      1 742.     Green  v.  Ekins. 

4.  An  efl.ate  was  limited  under  a  fdttlement  to  the  father  for 
life,  then  to  fecure  a  rent-charge  of  SooL per  anNum  to  his  wife  for 
life,  remainder  to  trudecs  during  the  life  of  the  father  to  preferve 
contingent  remainders,  remainder^ to  the  firil  and  every  other  fon 
of  J.  S.,  remainder  to  the  brother  of  J»  S.  The  pUintifFwas 
born  after  the  next  rent  day  had  arrived  after  the  death  of  J,  S» 
his  father,  and  was  held  entitled  under  the  10  and  11  of  fF^  3.  to 
the  intermediate  profits  of  the  lands  fettled  as  well  as  to  the  lands 
themfelves.  But  as  to  defcended  edates,  the  podhumous  child 
held  entitled  to  the  profits  from  his  birth  only.  Bajfet  v.  Baffet^ 
December  1^44^     ^  Atk,  202> 

5.  Limitation  in  a  fcttlemcnt  "  to  the  ufe  of  all  and  every  cHld 
**  and  children  oiher  tbanfuch  asjball  be  heir  at  law**  if  there  had 
been  only  one  ct^ild  it  would  have  been  excluded,  if  there  had  been 
feveral  daughters  they  would  have  been  ei^cluded,  or  if  there  had 
been  feveral  fons  and  daughters,  and  reduced  only  to  one  child, 
that  child  could  not  have  taken.  3  Atk.  338.  1745*  Lord  Town/- 
hend  v.  AJb. 

6.  A  pofthnmous  child  is  within  a  provifion  in  marriage  ar- 
ticles for  fuch  children  of  the  marriage  as  (hould  be  living  at  the 
death  of  the  father  or  mother.  1  Vef,  S;.  1747-8.  Millar  v. 
Turner, 

'  7.  When  the  ifTue  of  the  marriage  is  not  entitled  to  have  the 
c&ate  fettled  on  the'  marriage,  difencumbered  out  of  their  father's 
eflate.     i  Vef .  100*     1748.     Claciv.  Samfon. 

8.  On  marriage,  a  leafehold  edate  was  fettled  in  truft  for  the 
hufband  and  wife  for  life ;  after  the  deceafe  of  the  furvivor^  then 
to  trudees,  to  aflign  it  with  the  rqnts  and  profits  to  the  elded  fon : 
fQr  want  of  fuch  iiTue  of  fuch  fon  or  daughters,  it  goes  to  the  only 
daughter  on  the  mother's  death,  and  not  ta  the  reprcfentatives  of 
a  fon,  who  died  withobt  ifTue  in  the  mother's  lifetime.  2  Fef  1 18 
and  3 1 8.|  Etcel  v.  Wallace. 

9*  Settlement 


yardage.  431 

9.  Settlement  of  io,ooo/.|  the  intereft  to  be  paid -to  hufband 
and  wife  for  their  lives,  the  principal  fubjedl  to  the  appointment 
of  the  huiband,  and  then  of  the  wife  to  any  of  the  children ;  and 
in  default  of  appointment,  to  all  their  children  equally  at  ai»  or 
marriage  ;  there  were  two  children,  one  died  in  the  lifetime  of  the 
father ;  there  was  no  appointment ;  the  father  d'ied  i  held  to  be  a 
contingent  vefted  intereft  in  the  children,  and  the  furvivoir  was 
entitled  to  the  whole  after  the  death  of  the  mother.  AmbL  364. 
1758-     Gordon  V.  Levi. 

10.  Settlement  of  money  on  hufl/ind  and  wife,  ts^c.  and  if  the 
hofband  die,  and  the  wife  furrive,  he  leaving  no  iflue  of  her  body, 
or  fuch  ilTue  die  in  the  lifetime  of  the  wife,  then  the  money  to  go 
to  the  wife  \  there  was  ifiue  a  daughter,  who  attained  21,  and  died 
in  the  lifetime  of  her  mother :  held  the  daughter  took  a  vefted  in- 
tereft.    AmbL  621,     1764.     Heurtley  v.  Ma/an. 

11.  Trufl  under  marriage  fettlemcnt  for  the  ntxt  of  kin  of  the 
wife,  fubjc£l  to  her  appointment  by  will  with  two  witnefTcs :  Ap- 
pointment in  favour  of  the  hufband  by  an  unattefted  will  being 
void,  the  children  are  entitled,  not  the  hpfband,  who  is  not  of  kin  ' 
to  bis  wife,  and  whofe  claim  to  her  perfonal  property  is  not  in 
that  chara£ler  under  the  ftatute,  hixt  Jure  tnariti ;  and  in  this  cafe 
according  to  the  plan  of  the  fettlement,  he  was  not  intended. 

3  ^^fj^n^  244.     1 796.     Watt  v.  Watt.^ 

(B.  a)  Lien.     Where  the  Covenaiit  is  9  Lien  on  the  iivin.a^«. 

Land. 

!•  ji  Covenants  on  his  marriage  to  lay  out  3000/.  iri^the  pur- 
-^*  chafe  of  land,  and  to  fettle  it  on  A,  in  tail,  remainder  to 
5.  A.  purchafes  the  manor  of  X).  with  this  3000/.  and  never  fet- 
tles it,  but  fufiers  a  recovery  thereof ;  as  the  covenant  was  a  lien 
on  the  land  ;  fo  the  recovery  fufFered  of  it  difcharges  the  lien,  aivd 
bars  5.  of  the  benefit  of  the  covenant,  and  of  the  remainder. 
3  P.  Wins.  171.      1732.     Marivoodv»  Turner* 

2.  iST.,  the  mother  of  A.  5.,  was  fcifed  in  tzil  ex  provijtone  viri. 
of  the  eftatc  in  queftioh,  reverCon  in  fee  to  her  hufband  \  A.  &'. 
and  JV  S.  her  hufband  created  a  mortgaj^e  term  of  1000  years  on 
bis  eftate,  and  joined  in  levying  a  fine  to  the  mortgagee,  remainder , 
to  fuch  ufes  as  TT.  S.  (houl'd  appoint.  W.  S.  before  the  levying 
the  fine,  on  fale  of  an  cftate  belonging  to  him,  covenants  >^ith 
J'  S.  the  purchafcr  for  quiet  enjoyment,  and  afterwards  makes  an 
appointment  to  truftces  for  particular  purpofes  of  the  wife's  eftate  ; 
J'  S,  being  evicted  of  the  lands  he  purchafed,  brings  his  bill 
againft  A.  S.  and  her  four  children,  to  fubjeft  her  eftate  to  the 
plaintiff*s  demand  under  the  covenant  of  JV.  S.  It  being  a  doubt- 
ful cafe  whether  the  plaintiff's  debt  accrued  by  breach  of  covenant 
till  after  the  appointment  of  ^.  5.  in  execution  of  the  power,  the 
till  was  difmifTcd.     3  Ati.  41  p.     1746.     H^hite  v.  San/orru 
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13*  ^^arrfase; 

3.  A  coTenant  to  appropriate  one-third  of  the  produce  of  a  real 
eftate  10  raife  a  fum  of  monr y^  is  not  a  mere  perfonal  corenaat 
fu:ibi<r  at  law,  but  creates  a  lien  upon  the  land,  and  the  covenant 
ters  are  entitled  to  have  it  fpectfically  performed.  Legardv* 
Hodges^  Enft.  1792.  %  Bro.  CL  Ca.  531.  i  F<^yj/«.  477,  S.  C. 
Augtift  1793*     4  Bro.  Cb,  Ca.  421.  S.  C. 

4.  A  covenant  to  fettle  or  conTej  particular  lands  vtll  not  at 
law  create  a  Ren  upon  the  lands ;  but  in  equity  fuch  a  covenaot^ 
if  for  a  valu;ible  conCderation,  will  be  deemed  a  fpecific  lien  on  the 
lands,  and  decreed  agaiiift  all  perfons  claimiBg  under  the  cove* 
nantor,  except  parchafers  for  valuable  confideration^  and  without 
notice  of  fuch  covenant.  Finch  v.  Earl  oj  ff^wcheifeaf  i  P.  Wms» 
982.  FreemantU  v.  Dtdir^^  I  P.  Wms.  429-.  Jackfon  v.  ^oAfm^ 
^Br9,  Ch.  Rep.  462.  Coventry  v.  Coventry^  heft  reported  at  the 
end  of  Francis*!  Maxims  t  for  equity  conliders  that  as  doue^ 
^hich  being  diilluAly  afrreed  to  be  done,  ought  to  have  been 
done.  Grounds  and  Rudtments  §f  Law  and  £q»  fage  76*  oW 
FonbL  Treat.  Eq.  367. 


iirm  ay>-       (C.  a)  CovcMnts  Lien  on  the  perfonal  Eftate. 

« 

I.  ji  Covenants  fpr  himfelf  and  his  heirs,  that  he  will  purchafe 
'^*  lands  and  fettle  them  on  himfelf  for  life,  remainder  to  his 
wife  for  life,  remainder  to  hisfird,  isfc.  fon,  remainder  to  iumletf 
in  fee ;  equity  will  compel  the  executor  to  lay  out  the  money, 
.  though  the  heir  is  both  debtor  and  creditor.  3  P.  Wms.  224 « 
1733.     Lechmere  v.  Earl  of  Carli/le. 

2.  Bond  by  an  infant  for  a  juft  debt :  his  motlier  and  infant 
fifter  being  entitled,  on  the  death  of  A.  without  iflue,  to  4000/. 
ftock  for  the  mother  for  life  after  to  her  children  according  to  ap- 
pointment, if  nc  children  to  the  mother,  after  the  death  of  the  fon 
covenant  .to  pay  that  debt,  when  either  (hould  becomo  entitled 
to  that  (lock.  On  the  marriage  of  the  daughter,  the  mother  made 
atl  appointment  of  tlie  ftock  in  her  favoi^r  \  but  the  next  day  the 
huiband  having  notice'  of,  and  -approving  the  covenants  to  pay 
the  fon's  debt,  and  reeiting  his,  and  his  wife's  intention  to  fejcure 
it  ^'  as  after  mentioned,"  rtlcafed  all  their  right  to  that  ftock  to 
'  the  mother,  and  covenanted  that  when  the  wife  (hould  be  21  all 
their  intereft  (hould  be  vefted  in  her;  and  a  truft  was  declared, 
that  if  the  obligee  (hould  have  a  right  to  recover  that  debt,  it 
(houM  be  paid  out  of  that  ftock.  Afterwards  a  bill  being  (iled  to 
fet  aHde  the  fettlcment,  as  an  appointment  by  the  mother  for  her 
own  benefit  without  confideration,  the  parties  were  by  agreement 
mutually  releaCjd  from  the  covenants  in  it,  and  the  huft>and 
covenanted  that  if  the  obligee  (hould  have  a  right  in  the  life  of 
the  mother  to  recover  the  debt,  it  (hould  be  paid  out  of  that  ftock. 
The  mother  died  inteftate  before  A.  It  was  held  that  a  fair 
aOignec  of  the  debt  had  no  fpecific  lien  on  the  fund,  which  could 

be 


be  liable  ofilf  by  being  brought  bade  into  the  motker't  nSkts  at 
taken  out  in  fraud  of  her  creditors;  for  which  it  mud:  he  bii 
either  that  there  W4S  no  pretence  for  the  cooipso^ife,  or  no  pctr 
tence  for  its  providing  for  the  debt  oiiljr  if  fuable  io  t^e  jnpjtfaer*^ 
life ;  but  the  marriage  brocage  in  the  fettlement  was  fufficient 
ground  for  the  compromife,  and,  the  bill  aid  not  go  on  the  QthpT 
ground  ^  therefore  the  common  decree  for  an  account  of  afTets^ 
debis,  and  funrral  espencesy  without  reference  to  that  fund,  was 
made  again  ft  the  hufband  and  wife  as  admtniftrators.  The  debt 
of  the  fon  was  a  fufhcicnt  confideration  for  the  covenants;  and 
if  the  mother  had  furvived  A,  there  would  have  been  a  fpecifick 
lien*  I  Fef.jun.  2^^*     '79>-     Johnfons.Bvdeld. 

(D.  a)  Portions  to  be  paid,  or  Settlements  to  be  made  »s^«>t9i> 

on  CooditioQ  precedent. 

cETTLEMENT  on  two  daughters  \  provifo,  if  either  marrj 
^  without  the  confent  of  their  mother,  it  (hould  be  to  their  fe* 
parate  ufe,  ii€.\  the  mother  propofed,  and  encouraged  the  mar- 
riage of  one  of  her  daughters  with  Lord  Strange^  and  afterwards 
refufed  her  confeat  out  of  j>igue  and  refentment }  the  marriage  was 
had  without  her  confent,  and  held  ncTforfeiture*  Amil.  263. 
1755.     Lord  Strange  ▼•  Smith. 

(E.  a)  Settlement.    Variance  between  Agreements,  isvi«s9t> 

Articles,  and  Settlements.  '  '  ' 

I.  TT7HERE  by  articles  an  eftate  is  limited  to  A.  Ipr  life,  to  i  Atk.  17. 
^^    his  wife  for  life,  remainder  to  the  heirs  of  the  hody  qf  *  ^*-  *5- 
A* :  this  isconfidered  here  as  an  eftate  for  life  only  in  th^  father, 
and  the  fettlement  after  (hall  be  reQified  by  the  articles  beforp 
marriage ;  but  though  this  has  been  done  between  parties  to  the  . 
articles  and  fettlement  and  their  reprefentative5»  and  mne  rolua- 
teers,  yet  not  againft  a  purchafer.     3  Atk.  jtpi.     1745*     War* 
mck  V.  Wamvick. 

2.  Articles  and  fettlement  in  purfuanoe,  and  in  the  very  words 

'  thereof,  both  before  marriage,  under  which  the  hufband  would    . 
be  tenant  in  tail,  will  be  redified  in  this  court  for  the  fon«    I  Vif» 
33d.      1749*     Robirts  ^.  Kingjby. 

3.  The  court  refufed  to  re£lify  a  fettlement  which  varied  the 
intereft  of  an  adult  from  what  it  appeared  to  be  under  the  ar« 
tides,     ^m^/.  315;     1756.     Partyns.  Roberts. 

4.  Articles  before  marriage  to  fettle  were  fo  enprrficd,  that  the 
hufband  would  have  had  an  eftale  tail  \  a  fettlement  copying  the 
very  words  of  the  articles  was  reformed.  5  Vef.jim*  262.  1 8oo. 
Mandall  v.  WVI'u. 

$•  Set* 


834  ®attiago^ 

5.  Settlement  reformed  in  favour  of  the  younger  cbildren,* 
againft  the  heir  of  the  mother,  claiming  the  reyerfion,  by  a  letter 
from  her  on  the  marriage  of  her  daug:hter|  ftating  the  intention. 
5  Yef.jun.  593.    Aug.  1800.     Barfiwif  v,  Ktlvington* 


^aUtx  of  tbt  ^oll0« 


I  svin.  349>  (A)  His  Power,  &c» 

HIS  Honor  direAed  a  cafe  to  the  Court  of  King's  Bench,  fay- 
ing  he  thought  he  had  authority  when  fitting  for  the  Chan- 
cellor, which  was  the  cafe  then,  though  not  when  fitting  at  the 
S.olls.     2  Bro.  88.     1786.     Horton  v.  Whitaher. 

<3&tXttx  of  a  ^][)fp« 
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15V111.344.  (B)  Chargeable.    In  what  Cafes. 

I .  TXTHERE  feye/al  bills  of  lading,  of  different  imports,  have 
^^.  been  figned,  no  reference  is  to  be  had  to  the  time  when 
they  were  figned  by  the  captain ;  but  the  perfon,  who  firft  gets 
one  of  them  by  a  legal  title  from  the  owner  or  ihipper,  has  a  right 
to  the  confignment.  And  where  fuch  bills  of  lading,  though  dif- 
feient  upon  the  face  of  them,  are  conftruAively  the  fame,  and  the 
captain  ha^aded  bonafidi^  a  delivery  according  to  fuch  legal  title 
will  difcbargc  him  from  them  alK  Caldmell  et  aU  v,  Ball^  i  TVrm 
Rep.  205. 

2.  Where  goods  are  ordered  for  a  (hip  by  the  owners,  before 
the  appointment  of  Ihe  captain,  though  fome  are  not  dtlivered  till 
afterwards,  yet  as  no  pcrfoi^al  credit  is  given  to  the  captain,  he  is 
not  anfwerable  for  any  of  <hem.  Farmer  v.  Davies^  i  Term  Rep. 
108.      Vide  Mo  Ho/kins  \.  Slayion^  Qbf.Temp.  Hard.  376. 

3.  The  perfon  who  repairs  a  (hip  has  his  eledtion  m  a  court  of 
conimon  law,  either  to  fue  the  mafter  who  employs  him,  or  the 
owners,  but  if  he  undertakes  it  on  a  fpeci.al  pronulie  from  either, 
the  other  is  difcharged,     Garnham  v.  Bennett^  2  Str.  81 6. 

4.  The  demapd  in  Chancery  was  for  work  done  in  repairing  a 
(hip.  I1)e  defendants  were  part  owners,  or  their  reprefentatives, 
who  received  the  benefit  thereof.     Per  hoiA  HurdwUke^  C.    The 

9     .  queftiotis 
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queilions  are  two ;  firft,  whether  the  part  owners,  by  the  employ- 
ment of  the  plaintiflF  cither  by  the  mafter  or  the  hufband,  are 
become  perfonally  liable  for  the  debt  created  and  contrafted  for 
the  repairs  ?  2d,  whether,  fuppoGn^  they  are  not,  the  fl)ip  itfelf 
has  contraded  a  lien  by  the  admiralty  law  allowed  here  ;  and  thenj 
whether  the  money  arifing  by  the  fale  is  anfwerable  to  the  plain- 
tiff? Upon  the  lad  queftion,  his  lordfliip  faid,  certainly,  by  the 
maritime  law  the  m:i(ter  has  power  to  hypotht*cate  both  (hip  and 
cargo  for  repairs,  iic.  during  the  voyage,  whi  h  arifes  from  his 
authority  as  maftet,  and  the  neceflity  thereof  during  the  voyage; 
vrithout  which  both  (hip  and  cargo  would  perilh:  thertFore  both 
that  and  the  law  of  this  country  admit  fuch  a  power.  But  it  is 
diScrenc  when  the  (hip  is  in  port  infra  corpus  comiiatttif  and  the 
contr;)£l  for  repairs,  to*r.  made  in  England^  then  the  rule  of  tha( 
law  mud  prevail.  I  know  of  no  cafe  where  the  repairs,  ^c. 
vhether  it  was  by  part  owners  or  fole  owners,  mailer  or  huf- 
band,  have  been  held  a  ^harge  or  lien  on  the  body  of  the  (hip, 
Watkinfon  v.  Barnardy  2  P.  Jf^ms.  367.  beinjr  a  dtre£l  authority 
to  the  contrary;  and  if  the  (hip  in  the  river  h/ra  corpus  comitatus 
fhould  be  proceeded  againd  for  fuch  debts,  the  courts  of  law  ' 
would  i(rue  a  prohibition,  the  contra£l  being  at  land,  and  not 
arifmg  from  neceiTity.  If,  therefore,  the  body  of  the  (hip  is  not 
liable  or  hypothecated,  how  can  the  money  arlGng  hj  f^le  be  af« 
feezed  or  followed,  the  one  being  confequential  of  the  other  ?  He 
difmiflfcd  the  bill  therefore  fo  far  as  it  fought  relief  againd  the 
body  of  the  (hip,  or  the  money  arifing  by  the  fale  thereof;  bi^t 
feeling  doubts  on  the  other  point,  he  dire£led  that  the  pUincifTbe 
at  liberty  to  bnng  an  a£lion  againd  the  furvivors,  and  redrained 
the  defendants  from  pleading  the  datute  of  limitations,  or  from 
inCding  upon  any  difcharge  under  a  commifTion  of  bankrqptcy 
againd  one  of  them.     Buxton  v.  Snee^  i  Vef.  1 54, 

5.  But  a  mader  having  pledged  a  (hip  for  the  expences,  He. 
laid  out  upon  her  abroad,  the  quedion  was,  whether  the  part 
owners  were  r^ble  ?  and  Thomas  v.  Terry ^  Eq.  Ab.  139.,  Specring 
V,  DfgravCf  2  Vern.  643.  were  cited.     Sir  John  Strange^  Mader  of 
the  Rolls,  obferved  that  the  cafe  in  Vern.  Kemed  to  be  a  tranfac- 
tion  at  home,  and  it  was  common  that  if  materials  were  furnifhed 
by  tradefmen,  they  might  bring  an  a£tion  againd  cither  *.    But  his  ^?-T^ 
Honor,  after  taking  time  to  coniider,  determined  that  the  (hip  thediipor 
was  well  hypothecated,  and  that  part  owners  were  liable.  Sanfum  capu'm  it 
T.  Bragington,  i  Vef,  443.  ^'.j;^; 

tt  the  owocr,  &c.  ic  in  the  odxr*  .Sec  the  diftin^llon  taken  io  the  foUowing  cafe* 

# 

(B.  2)  Owners.     How  far  bound  by  his  Contrad  or  «5y'"-34«' 

Default. 


ownrrt). 


f^6  ^tittev  $f  8  9^19. 


B.  R.  s«**  owtterif  whether  theT  know  of  the  fupplj  or  not,  for  they  are 
'•Tc^r"  ^^^^^  ^^^  ^^  matters  aft,  bccaufe  they  chufe  him.  Per  Lord 
^,  <<  I  Jdani/le/d  C*  J.  Ricb  v.  Coe  et  al*%  Co^f.  639.  Farmer  ▼•  Davies^ 
doubWhc    I  Term  Rep.  |o8. 

therchat 

4iidnBe  it  not  too  gtnemUy  )aid  dovn^**'    Sir  J.  Jckyll  b«ld  4n  1  cafe  Veforc  hini,  that  the  ipifter  coiiM 

MC  fobjcd  tbt  ftip  1/  in  Siigiaod  )  and  tbaf  wai  coj^firaKd  by  Lord  H»rdwickp. 

a.  Thoggh  the  majler  of  a  Tcflel  be  alfo  leffee  of  it|.  by  'agrce-> 
ment  with  the  owners  fir  a  term  ofyears^  under  covenants  on  their 
part  that  he  (hall  have  ihtfole  management  of  the  Qiip,  and  employ 
her  for  his  own  file  benefit^  f^c.^  and  on  bis  p^rt»  that  he  (hall  rc' 
pair  her  ^t  his  own  file  coft  and  charge^  t^c.  The  owners  are  (till 
^  liable  for  neeeffaries  furni(hed  for  the  (hip  by  order  of  the  maftert 

though  without  their  knowledge  \  or  without  their  being  known  to 
the  perfon  who  fupplied  them.  Ricb^  Esfecutor^  v.  Coe  et  aL^ 
Ccwp.  636. 

3*  In  trover  for  a  quantity  of  dollars  (hipped  by  the  plaintiff  on 
board  defeodam's  veffisl,  and  taken  by  force  by  frc(h  w^ter  pirates 
from  on  board  the  (hip  as  (he  lay  at  anchor  in  the  Thames.  Evi« 
dence  being  given  that  one  of  the  mariners  was  acceff.iry  to  the 
robbery  by  giving  jntelligencei  and  afterwards  (bared  in  the  fpoil^ 
the  court  of  B*  R.  were  of  opipion  that  the  owners  of  the  (hip 
were  not  liable  for  more  than  the  value  of  the  (hip  and  freight  under 
7  G.  2.  c.  15.     Sutton  V.  Mitcbellf  i  Term  Rep.  i8. 

4*  In  the  cafe  of  a  ranfom  bill  the  owners  are  not  liable  be- 
yond the  value  of  the  (hip  and  cargo.  Hettj  v.  Grants  cited 
I  Term  Rep,  76.  ^ 

See  6  Mod.      '5.  A  ptomife  by  a  captain  of  a  (hip  on  the  part  of  bis  owners 
"•  when  the  (hip  was  taken  to  pay  monthly  wages  to  one  of  the 

failors,  in  order  to  induce  him  ro  become  an  hoftage,  is  binding  on 
the  owners  though  they  abandon  the  (hip  and  cargo.  Tates  r. 
Hall^  1  Term  Rep.  73. 

6.  The  owner  of  the  (hip  is  liable  to  the  freighter  for  the  de- 
fault of  the  maiteri  though  the  freight  was  to  go  Jo  the  mafter, 
either  by  Ipecial  agreement  of  the  owner  or  by  the  cuftom  of  the 
trade,  and  though  it  were  in  a  trade  unlawful  in  the«hforeiga 
.country  whence  the  goods  were  (hipped,  but  lawful  in  England* 
Boucher  v.  Lawfin^  Caf.  Temp.  Hard.  85.  194. 

7.  But  it  muft  be  charged  upon  the  cuftom  of  the  realm,  as  in 
a  (hip  ufually  canying  for  hire,  or  on  the  perfonal  underuking  of 
the  owner  %  and  in  a  fpeciat  verdiA  this  muft  be  fpccially  foupd  \ 
upon  a  general  verdiA  it  is  prefumed.    Ih. 

8.  A.^  the  owner  of  a  fhip,  lets  it  to  B.  for  a  voyage  for  a  fum 
certain,  j?.  to  have  the  benefit  of  carrying  goods,  and  A.  cove- 
nants fpr  the  condition  of  the  (hip  and  the  tM;haviour  of  the 
mafter,  C.  fends  gold  and  has  bills  of  lading  figned  by  the  mafteri 
A.  is  liable  and  not  B.    Pari/b  y.  Crawfii^^  Str.  125  !• 


(D)  Aalons  againft  him* ,  15V10J48. 

TROVER  bf  the  affignees  of  a  batikrupt  for  a  (hip  of  which 
the  b;«nll^upt  wits  owner,  againft  the  captain.  The  defence 
fet  up  WVI8  that  the  captain  had  a  lien  on  the  (hip  for  his  #ages, 
and  for  ftores,  provifions,  and  repairs  done  in  Englftfidf  arid  paid 
for  by  him  after  the  demand  by  the  alBgnees.  A  verdlQ  being 
found  for  the  defendant,  the  court  were  of  opinion  opon  a  c^fe 
rrfenrrd,  th^t  it  was  clear  the  captain  had  no  lien  for  his  wages  ; 
and  though  he  had  made  himfclf  liable  to  the  different  tradernitn 
for  repairs,  ^r.,  and  might  hypothecate  the  (hip  for  them  in 
foreign  ports,  yet  he  had  no  lien  for  them  upon  it  when  they  were 
done  in  England  s  for  he  need  not  have  made  himfeif  liable,  and 
would,  not  if  he  had  profefled  to  a£b  as  agent  for  the  owner  \  and 
he  cannot  now  be  in  a  better  (ituation  by  paying  than  the  tradef^ 
men  whom  he  paid^  and  who  had  no  lien  iox  prcvi/ions  furni/bed s 
and  if  they  had  one  for  ^epatrs^  had  parted  with  it  by  parting  with 
the  poflfeflion  of  the  (hi{^.  WilUns  isf  aL  Affignees  of  Brooke  r* 
Carmicbael,  DoAgL  97. 


iO@^(ter  dnD  ^ett)ant«  c  a^ 


(A)  With  relped  to  others.  tsTin-jos. 

I.  XIITHERE  the  defendant,  after  the  bankruptcy  of  A.  B.  laid 
^^  out  part  of  the  property  of  the  bankrupt  in  buying  In* 
dsa  bonds,  and  delivered  them  to  the  wife  of  the  bankrupt ;  the 
affignees  having  feizcd  part  of  the  bonds  thereby  confirmed  his 
zGi  as  agent  for  the  eilate,  and  cannot  afterwards  fue  him  for  the 
money  with  which  the  other  bonds  were  purchafed;  V^tlfcn  v. 
Poult er^  1  Stra.  859. 

2.  It  was  hejd  by  Lee^  Ch.  J.  that  though  a  fa£tor  has  power 
to  fell,  at>d  thereby  bind  hi»  principal,  yet  he  cannot  bind  or 
aiFe£l  the  property  of  the  goods  by  pledging  them  as  a  fecurity 
for  his  own  debt,  though  there  is  the  formality  of  a  bill  of  par* 
eels  and  a  receipt.     Fattrfon  v.  Tajb^  2  &r.  1178. 

3.  Where,  by  the  cuftom  of  a  trade,  the  fafior  was  refpon- 
fible  to  the  owner  for  the  payment  by  the  vendec>  the  jury 
thought  that  the  vendee  wasnot  liable  to  be  fued  by  the  owner,  but 
only  by  the  fa£ior.  Their  verdiA  Was  fet  aiide;  bat  a  fecond 
being  given  to  the  fame  efFc£t  (though  contrary  to  the  direftfont 
of  the  Judge,)  feems  to  liave  been  acquiefced  in,  Scrimfiirti* 
JUiitUn^  2  Sir.  nZt. 

7  4«  Where 


23^  gaffer  anti  ^etttant 

^^j^'^^  4*  Where  money  was  paid  to  an  agent  by  niiftake»  and  placed 
^  "'^'  by  him  to  the  account  of  his  principal|  and  a  balance  ftruck 
thereupon,  but  the  money  not  paid  aver,  nor  any  new  credit  gtvea 
by  him  in  confcquence  thereof  till  after  notice  of  the  midake^  the 
Scetit*  agent  was  held  li-ible  to  an  a£lion  for  monev  had  and  received  to 
faJpM.  the  ufe  of  the  perfon  paying  it.     BulUr  ▼.  Harrifon^  Cowp.  565. 

5.  Where  the  defendant,  as  agent  for  the  crown,  had  employed 
the  plaintiff  in  public  fervicrs,  he.  was  held  not  to  be  perfonally 
refponfible.  Macbeatb  y.  Haiditnand^  i  Term  Rep.  180.  S.  P.  Un* 
nvin  V.  Waifeiey^  i  Term  Rep.  674. 

6.  A  broker  with  a  commiffion  del  credere  wajs  allowed  to  fet 
oiFalofsupon  a  policy  of  infurance  happening  before  a  bank* 
ruptcy,  to  an  aAion  by  the  aflignecs  againft  him  for  federal  pre- 
miums on  policies  underwritten  by  the  bankrupt,  and  for  which 
he  had  debited  the  broker ;  for  in  thefe  commiOions  the  broker 
is  liable  to  .the  principal  in  the  firft  inftance.  Grove  v»  DuboiSf 
I  Term  Rep,  1 12.  S.  P.  Bize  v.  Dickafon^  1  Term  Rep,  285. 

7.  Where  an  agent  was  employed  to  buy  goods,  his  acknow- 
ledgment of  having  received  them  was  held  evidence  of  a  delivery 
to  the  buyer,  without  the  plaintiflf's  being  obliged  to  call  the 
agent  as  a  witnefs.     Biggs  v.  Lanvrence^  3  Term  Rep.  454. 

8.  The  holder  of  a  bill  of  exchange  defired  A,  to  get  it  dif- 
counted,  but  poGtively  refufed  to  indotfe  it,  and  A.  delivered  it 
to  B,  for  the  fame  purpofe,  informing  him  to  whom  it  belonged^ 
and  B,  finding  that  he  could  not  difpofe  of  it  without  indorfing  it» 
was  prevailed  upon  to  do  fo  by  A\  telling  him  that  he  would 
indemnify  him  ;  but  the  indorfee  took  it  upon  the  credit  of  the 
names  on  the  bill,  without  any  knowledge  of  the,  real  oi;imer} 
although  fuch  original  holder  afterwards  promifed  to  pay  the 
bill,  yet  fuch  promife  was  held  not  to  fupport  an  a&ion  againft  him 

'  by  the  indorfee,  it  being  nudum  paElum  s  for  as  A,  was  a  fpecial 
agent  under  a  limited  authority,  he  could  not  bind  his  principal 
by  any  a£t  bevond  the  fcope  of  fuch  limited  authority.  Fennr» 
Harrtfon,  3  Tetm  Rep,  75 7, 

9.  But  it  appearing  on  a  new  trial  that  the  holder  did  not  refufe 
to  indorfe  the  bill,  the  court  thought  this  variation  material^  and 
the  plaintiff  had  judgment.     4  Term  Rep,  177. 

10.  The  fraud  of  the  agent  vitiates  a  tranfa&ion,  for  the  ad- 
vantage of  the  principal  although  he  do  not  perfonally  affift  in 
it.     Doe  v.  Martin,  4  Term  Rep,  68.  S.  P.      I  Term  Rep.  1 2. 

For  more  cafes  as  to  Agents,  (ffc,  fee  AJfurance^  PoJfeJ^n^  Bill 
cf  Lading,  and, other  proper  titles. 

15V10JC9.  (K)  Inter  fe. 

'tYTlIERE  in  an  aAion  for  a  libel  and  flanderous  words,  in 

^^    which  the  defei^dant  did  not  juftify,  but  pleaded  the  general 

ifliie,  it  appeared  that  the  publication  was  only  in  giving  a  char 

radler  of  the  plaintiff  his  fervant|  and  the  court  held  that  he  could 

not 
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not  recover  without  proving  the  words  to  have  been  falft  and  ma«* 
licious.      Wcatherftone  v.  Hawkins^  1  Term  Rep.  no. 

(O)  Adilons  by  the  Mafter  on  account  of  the  Ser-  isv^a>3*5* 

vant. 

t.  A  N  aflion  will  lie  for  continuing  to  employ  the  fervant  of 
'^^  another  after  notice,  though  the  perfon  lb  continuing  to 
employ  the  fervanc  did  not  procure  him  to  leave  his  mafter  or 
know  when  he  employed  him  that  he  was, the  fervant  of  another. 
Blaki  V.  JLanyon^  6  Term  Rep.  22 1*        * 

2.  Trefpafs  on  the  cafe  will  lie  for  enticing  away  a  journey-  In  an  aaioa 
man,  who  works  by  the  day  or  piece,  before  his  work  is  finiflied.  ''^mticmg 
Hart  V.  Aldridge^  l  Cowp.  54.  Sdn^  "" 

emploving  a  fenraoti  it  ji  advifeable  to  gite  notice  to  the  intended  defendant,  that  die  party  ia  Tervaot 
to  the  pi»inciff',  ai  d  to  demand  him  :  and  proving  fuch  notice,  aad  t  fubfeqoeat  employment  daring 
the  time  for  which  the  plaintiff  hired,  retained,  took,  and  engaged  the  lervant,  will  entitle  the  plaintiff 
to  a  verdi^  To  this  proof  muft  be  added  proof  of  the  contra^  between  the  mato  and  the  ferf  ant,  ani 
Chat  the  time  wu  not  expired* 

3.  Where  a  perfon  was  fo  hired  to  work  at  ia  trade  for  a  li* 
mited  time,  under  m  penalty  not  to  difcover  the  fecrets  of  his  maf- 
ter's  trade,  but  having  quitted  his  place,  the  mafter  fued  him  and 
recovered  the  penalty :  this  was  held  to  difcharge  the  fecond  mafter 
from  an  aflion  for  hiring  him,  the  penalty  being  deemed  full  fa- 
tisfadioEi  for  the  lofs  of  fervice.  Bird  v.  Randall,  3  Burr.  I345* 
2  Bl.  Rep.  387.  S.  C. 

{QJ)  Adions,   by    others  againft  the  Mafter  or  isv?"  3*7- 

I  Servant. 

I.  'TROVER  lies  againft  a  fervant  who  difpofes  of  goods  the 
^    property  of  another  to  his  mafter's  ufe,  whether  he  has 
any  authority  or  not  from  his  mnfter  for  fo  doing* 

2.  Where  money  is  paid  to  the  fervant  and  he  mifapplies  it, 
the  party  has  his  remedy  againft  the  mafter  or  fervant  at  his 
cleflion.  Cary  v.  IVebJler^  X  Sir.  480.  Attorney-General  v.  Perry^ 
I  Com.  Rep,  48'5.  But  it  fecms  otlierwife  vy^hen  the  a£tion  againft 
the  fervant  is  founded  upon  a  tort.  Perkins  v,  Hughes^  I  Wilf.  328. 
or  wilful  mifconduft.     Savignac  v.  Rcome,  6  Term  Rep,  125. 

3.  Trover  lies  againft  the  mafter  for  goods  delivered  to  the 
apprentice.     Mead  v.  Hantond,  1  Stra.  504. 

4»  The  mafter  is  liable  for  the  fraud  of  his  apprentice.  Grammar 
V.  Nixon^  I  Stra,  653. 

5.  A6hion  lies  againft  a  fervant  upon  a  bill  drawn  on  him  and 
accepted  generally,  though  the  order  is  to  place  it  CO  the  account 
of  the  mailer.     Thomas  v.  Bi/hoPt  2  Stra.  955. 

6.  No  action  lies  againft  a  fteward,  m^inager,  or  agent,  for 
damage  done  by  the  ncgligeucc  of  thofe  employed  by  him  in  the 

ferviise 


\ 


Mtiet  of  l\i8  principal,  but  the  prtncipad  or  thofe  aiQmHjr  cm* 
'         jploytd  onlj  arc  liable, 

7*  Where  a  fcrvant  execates  a  lawful  cpminand  of  his  maftei 
in  an  unlawful  manner,  he  is  anfwerah]<»  for  the  mifdem  ^nour^ 
and  cot  the  maQer.  Naj/h  ?•  Eq/t  India  Company^  i  Com,  Rfp  4,^p. 

8*  A  mafter  is  not  liable  for  medicines  for  his  fcrvant^  unl  fs 
on  his  exprefs  undertaking.    Newhy  v.  Wilt/bire^  2  Efp.  Rfp.  ^39, 

g*  The  proprietors  of  a  mail  coach  are  anfwerable  for  an^  injury 
happening  to  a  pafienger  through  the  negligence  of  their  driver. 


•Axil 


tQ3  jSgdpljem. 


^ 


iiroL  T44>  (A)  What  (hall  be  faid  a  Mayhem. 

I.  XlM^HERE  a  gehtleman  had  apprehended  a  pi'  kpocket,  ad 
^^    accomplice  followed  and  gave  the  gentleman  ^  wound 

ictols  die  DoTe  #ith  a  knifci  this  was  held  to  be  a  flitting  uf  the 
Mars)  tid(b«  add  a  maimibg  withia  the  ftatute,  Carr^Ti  c^k^  LtacVs 
C«...c.,.  c.Oafii,ti.  .  \ 

2.  It  has  been  determined  that  if  a  man  deliberateljr  watches 
an  opportunity  and  carries  his  intention  into  execution  he  may  be 
faid  to  lie  in  wait ;  but  where  a  perfon  went  up  to  a  man  dealing 
tilrnipSy  whb  ihimediately  cut  him  in  the  iPace,  this  was  thought 
not  to  be  a  lying  in  wait  with  intent  to  maim,  Tickner^%  cafe^ 
lUd.  221.      What  a£l8  (hall  be  fo  confidered.    Fide  Miir%  cafe, 

3.  A  hufband  cutting  bis  wife's  throat  while  in  bed,  and 
making  thereby  a  wound  three  inches  in  length  acrofs  her  neck, 

^       '   is  not  a  maiming  or  lying  in  wait  within  this  ftatuie.    Lf/$  cafe, 
J*.  6u 

isvia.  Hs.  (E)  Punilhed*     How. 

I.    A   Perfon  who  maims  himfelf  that  he  may  have  the  more 
^^  colour  to  begi  may  be  indi£led  and  fined.     Andy  by  the 
like  reafon^  a  perfon  who  difables  himf'lf  that  he  may  not  bt  im- 
prefied  as  a  foldier.     3  Burn^s  Jujl,  125. 

2.  If  the  mayhem  comes  not  within  any  of  the  dtfcriptions  ia 
die  aAy  yet  it  is  indi£lable  at  the  common  law,  ^nd  punifhahle 
by  fine  and  imprifonment:  or  he  faiay  bring  an  a£lion  of  trcfp<ifst 
which  kind  of  .a£lion  hath  now  genorally  fucceedcd  in  t^e  place 
of  d^tds  in  fmaller  oSeaces  not  capital*    2Hawi*  157*  i<io* 
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Sl0txti)ants.  c  A  3 


(A)  What  Regard  the  Law  pays  to  them»  and  their 

Wages. 

I.  ^HE  cuftom  of  merchants  19  controlled  by  adjudged  cafeSf 
therefore  a  cuftom  contradi£iory  to  fuch  cafes  cannot  be 
received  in  evidence.  EJie  v.  The  Eaft  India  Company^  i  BL  Rep* 
298.  S.  C.     2  Burr.  1116. 

2.  But  where  the  cuftom  had  not  been  before  judicially  deter- 
mined, eridence  of  the  general  opinion  and  underftanding  of  per« 
fons  concerned  in  fuch  bufinefs  was  admitted.  Camden  v.  Cowley^ 
I  BL  Rep.  417.  S.  P.     Rawlinfon  y.  Stone^  3  JVilf.  4. 

3*  The  law.of  merchants  and  the  law  of  the  hnd  is  the  fame; 
a  witnefs  cannot  be  admitted  to  prove  the  law  of  merchants.  We 
muft  conGdcr  it  as  a  point  of  law.     Per  Lord  Mansfield^  3  Burr. 

}  6^9* 

See  Trade f  Bills  of  Exchange^  Infurance^  \sfc. 


i©erger. 


(H)  Of  what  Eftates.     Truft  Term  in  Equity.       i5vtn.j«9. 

I.  /^NE  devifed  his  real  eftate  to  his  fon  and  his  heirs,  chargeable 
^^  with  300/.  to  be  paid  to  his  daughter  on  a  contingency,  which 
happened  1  afterwards  the  fon  died,  and  on  his  death  the  eftate 
defcended  to  the  daughter  in  fee  \  and  then  the  daughter  died 
(but  whether  under  age  or  not  did  not  appear,)  without  having 
fliewn  any  indication  of  her  intention  that  the  charge  (hould  not 
be  merged  ;  but  the  court  thouf^ht  that  the  charge  was  merged. 
Amht.  246.     1754*    Chefter  v.  tf^dlet. 

2.  Where  tenant  fir  life  pays  off  an  incumbrance  upon  the 
eftate,  be  (hall  be  confidered  as  a  creditor  for  the  money  fo  paid, 
but  where  tenant  in  tail  pays  it  off,  it  is  in  exoneration  of  the 
eftate  of  which  he  may  make  himfelf  abfolute  owner,  i  Bro. 
Cb.  Rip*  2o6.     1783.     Jones  v.  Morgan* 

3.  A  reprefentative  muft  take  his  intereft  as  he  finds  it,  and 
^t  no  equity  to  vary  it^  therefore  tvhere  a  lunatick  dies  entitled 
.   VoIhV^  R  CO 


to  an  eftate,  and  alfo  to  a  charge  upon  it,  the  heir  takes  it  dis- 
charged ;  a  truft  term  to  fecure  the  charge  makes  no  difference ; 
for  it  remains  inert,  unlefs  required  to  be  executed  for  proper 
purpofes  ;  the  trufiees  have  no  difcretion.  And  per  Lord  Lough' 
horough^  Chancellor,  at  law  and  in  equity  where  there  is  a  con- 
fufion  of  rights  there  is  an  immediate  merger :  that  is  prevented 
in  equity  by  the  intention,  either  exprefs  or  implied,  as  in  the 
cafe  of  an  infant  entitled  to  an  eftate  and  alfo  to  a  charge  upon 
it,  •  the  rights  remain  diftind,  becaafe  more  beneficial.  2  Tef^jwu 
261.     1793«    ^^^  Compt§n  v.  Oktndon^  4  Bro.  397.  S.  C 


>w^ 


j0@efne  0rofit0« 


i$v«j^.  (Bj  From  what  Time. 

.1.  *'  /^N  the  marriage  of  Sir  James  AJb  a  fettlement  was  mfde 
^^  **  of  two  (hares  in  the  Nevj  River^  and  the  fame  were 
*<  limited  to  Sir  Jamet  for  life,  remainder  to  his  wife  for  lifci 
<*  and  after  their  deceafe  one  (hare  was  limited  to  fuch  of  the 
<f  younger  children  of  Sir  James  Ajh  as  were  not  his  heirs  atIaW| 
<<  or  for  want  of  fuch  {(Tue,  to  the  (iftef  s  of  Sir  James  and  thtir 
*<  children,  as  Sir  Jatnes  (hould  limit  and  appoint ;  but  in  cafe  of 
■<  no  iflue  of  Sir  James  AJb^  or  if  he  (hould  make   no  appoint* 
(<  ment,  the  fame  was  limited  to  the  filters,  and  the  children  of 
<<  Catharine^  one  of  the  (ifters  (undtr  whom  the  plaintiff  daimii} 
^<  in  fuch  manner  as  they  were  entitled  lo  one  whole  (hare  on 
«  the  death  of  Sir  James.**    The  fettlement  being  in  the  cuftody 
.    of  the  defendants,  they  claimed  a  right  to  fuch  (hare,  in  right  of 
the  wife,  as  the  heir  of  her  father,  as  if  no  fettlement  had  beeo 
made.    They  alfo  levied  a  (ine  of  the  two  (hares  in  tb€  three 
counties  through  which  the  water  ran,  and  received  iho  profits 
from  the  death  of  Sir  James  AJb  in  1733  till  the  filing  of  the  bill 
in  1 74  Is  when  the  plaintiffs  difcovering  the  fettlement,  btougbt 
this  bill  for  difcovery  and  to  be  relieved.    The  fines  were  levied 
in  HU.  term  1733$  ^"^  "^  claim  was  fet  up  oc  entty  provedj  oolf 
that  a  demand  of  the  profits  was  made  in  the  office  in  the  oami 
of  the  defendants  on  the  14th  of  Fei.^  and  the  firft  payment  ^^ 
made  of  the  Chriflmas  dividend  before  due  on  the  23d  of  A^-» 
which  was  after  the  Jim  levied,  and  no  othttfeifin  appeared.   Sir 
Jasnes  AJb  died  in  NovififieTf  the.  firft  half  year  became  doe  at 
Chrijhnast  but  not  received  till  after  the  fine  was  levied*    '^^^ 
court  were  of  opinion  that  the  plaintifia  were  proper  in  copj^l 
into  cquttjr  for  a  difcovery  of  the  deed  under  which  the  tide 
ari(es^  to  oaTC  it  prodoced  at  tiiab  at  lawi  and  to  have  attcuea 


Copies,  and  alfo  to  have  an  account  of  rents  and  profits*    3  Jth' 
336.      I74S«     Lord  Townfend  Y.  Afif* 

Jm  tbli  caft  the  cmrt  faid^  that  though  it  wat  matin  of  Aiw,  jr«f  tho  court  VfoyfJ  dttinmm 
Mpcnit  no(%otthflandwg.  for  that  it  tuas  not  ntt»ffa'y  that  o^ttry  hgol  qtufi'ion  B>t,Mld  bejeut  to 
Ana-  Ibid.  Scd  vide  Norton  v.  Fletcher,  i  Ack.  525.  whore  the  (Okrt  j^id  tkdt  tie  ruli 
in  *ft^ty  tU4i  the  fame  at  at  law^  that  trefj^fs  tuould  not  lie  for  mefoe  ^fis  t'tllfcJftJfM  WM 
rtcoiOHredf  and  that  a  hill  CMld  mt  he  brought  for  am  account  tketef  tUl  tkem, 

1.  Account  of  profits  of  coal  mines  not  decreed  without  (hew« 
ing  pofleflion;  the  bill  was  retained  with  liberty  to  bring  an 
ejefimem*     i  fy  aj2.     ^749.     Sayery,  Puree, 

3.  Bill  filed  by  a  widow  againft  the  heir  of  her  hufband  for 
dower :  the  bill  was  ordered  to  be  retained  for  a  year,  to  try  her 
right,  and  writ  of  dower  brought ;  before  iflue  joined  the  heir  died  : 
then  the  widow's  right  was  eftabliflied  at  law  againft  his  devifee : 
the  widaw  dying,  her  reprefentattvcs  filed  a  bill  of  revivor  and 
fupplement  againft  the  executor  and  devifee  of  the  heir  for  the 
third  part  of  the  me/ne  profits,  to  the  death  of  the  widow ;  which 
was  drcreed,  and  the  decree  affirmed  on  a  rehearing.  2  BroL 
Cb*  Rep*  <$ao.     1789.     Curtis  Y,  Curtis. 

4*  Though  dowrefs  die  before  her  right  be  eftabliflied  equity 
will  decree  an  account  of  rents  and  profits  of  the  eftate  of  which 
Ihe  is  dowable  in  favour  of  her  reprefentative.  i  Fonb.  Treat,  in 
£7.158.      Wakifieid  V.  Child.     1791. 

5.  In  a  doubtful  cafe  the  account  of  rents  and  profits  was  con* 
fined  to  the  time  of  filing  the  bill.  4  Bro,  Ch.  Rep,  521.  1794* 
Border  v.  It^ade. 

tf .  Account  of  rents  and  profits  confined  to  fix  years  before  the 
filing  of  the  bill,  by  analojry  to  the  adion  for  mefne  profits. 
3  ^rf'jufi,  744.      1801.     Meade  v.  Meade, 

7.  Lord  Hardfvicke  held  in  the  cafe  of  Dormer  v.  Fortefcue^  it 
was  clear  both  in  law  and  equity,  and  from  natural  J  uftice,  that 
the  plaint ifl^,  from  the  death  of  his  father,  the  time  when  his  title 
accrued,  is  entitled  to  the  rents  and  profits.     3  Ath,  124. 

8.  Where  there  is  a  truft  -and  mere  equitable  title,  the  plaintiff 
(hall  have  an  account  of  the  rents  and  profits  from  the  time  the 
title  accrued,  unlefs  there  are  fpecial  circumftances  to  reftrain  it 
to  the  bringing  of  rhe  bill.  Ibid,  The  court  will  reftrain  it  to  the 
filing  the  bill  where  there  has  been  any  default  in  the  plaintiff 
in  not  aflerting  his  title  foonen  Ibid, 

(C)  Aaion  for  them.    Who  (hall  have  Adion,  and  *C2li2t 
at  what  Time :  after  the  Eftate  determined. 

!•  A  CriON  for  the  mefne  profits  is  ufually  brought  by  the 
^  Icflbr  of  the  plaintiff  in  his  own  name }  and  in  that  cafe^ 
on  proving  a  good  title  in  himfelf,^  and  an  aAual  oufter  and  per- 
ception of  the  profits  by  the  defendant  antecedent  to  the  demife 
tnd. oufter  in  ejcAment,  he  will  recover  damages  for  thofe  profits. 
They  arc  fcldom  however  an  objeAof  litigation,  as' the  demife 

Ra  and 
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t44  ^efne  jprofittf. 

Bod  ottfter  in  ejeQmcnt  are  generally  laid  (boa  after  the  time 
when  the  leflbr*s  title  accrued.    Runnington  on  Eji^tmntif  p.  478. 

2.  Action  for  mefne  profits  (including  the  cofts  of  the  eje£b- 
menf ,)  brou^t  in  the  name  of  the  lefiee  againft  the  tenant.ia 
pofleflioo»  a/Ur  judgment  ,tj  default^  held  to  be  maiotainable. 
A^m  V.  Parkin^  %  Bur.  665. 

3.  The  jury  are  not  in  all  cafes  bound  by  the  amount  of  the 
reoCf  but  may  [live  extra  damages.     3  WW>  I2i. 

4.  The  rule  in  equity  is  the  fame  as  at  iaw,  as  trefpafs  will  not 
lie  for  mefne  profits  till  pofle(Gon  is  recovered,  fo  neither  can  a 
bill  be  brought  for  an  account  thereof  till  then,     i  Ath  525. 

5«  It  was  obferved  per  Cur.  in  the  cafe  of  Treheme  t.  Greffng^ 
hsM^  that  an  a£kion  for  mefne  profits  tends  to  create  double  cx- 
penoe.  Why  (hould  not  the  plaintiff  be  ready  at  the  trial  of  the 
cje£lment  to  prove  his  damages,  which  may  be  recovered  in  that 
action,  without  bringing  a  fecond  for  mefne  profits  i  The  true 
rule,  as  to  the  time  from  which  mefne  profits  are  to  be  recovered^ 
feems  to  be  where  judgment  is  againft  the  cafual  ejedlor,  from 
the  time  of  the  delivery  of  the  declaration  to  the  tenants  in  pof- 
Cei&on,  or  from  the  time  of  an  aAual  demand  of  poffeffion 
proved,  where  judgment  is  againft  the  tenants  in  poffeffion  (or  the 
landlord  defending  in  their  ftead,)  from  the  oufter  admitted  by  the 
common  confent  rule ;  but  in  neither  cafe  from  the  demife,  which 
may  be  laid  back  at  the  plaintiff's  pleafure.     Barnes^  ^7. 

6.  In, the  cafe  of  Stanynought  v.  Coufins  \t  was  held,  that  the 
plaintiff  will  be  entitled  to  recover  the  mefne  profits  only  from 
the  time  he  can  prove  himfelf  to  have  been  in  adual  poffeffion  : 
and  therefore  if  a  man  makes  his  will  and  dies,  the  devifee  will 
not  be  entitled  to  the  profits  till  he  has  made  an  adual  entry. 
2  Barnes^  367* 

7.  If,  however,  a  fubfequent  entry  has  a  relation  back  to  the 
time  the  plaintiff's  title  accrued,  yet  the  defendant  may  plead  the 
ftatute  of  limitation,  and  fo  protect  himfelf  from  all  but  the  laft 
fix  years.     BuUer's  NuPri.  88. 

f 3;v!n.  "^97-  (K)  PleadiDgs  J  and  what  Evidence  muft  be  givea 
'  ia  Anions  for  them. 

I*  TT  is  now  fettled  upon  principles,  that  after  a  recovery  in 
^  eje^ment,  the  tenant  is  eftopped  from  controverting  the 
..  .  plaintiff's  title  in  a  fubfequent  adion  for  the  mefne  profits^  pro* 
vided  the  plaintiff  only  proceeds  for  the  mefne  profits  from  the 
time  of  the  oufter  complained  of  in  eje£iment :  but  if  he  proceed 
for  antecedent  profits  he  muft  prove  his  title  to  the  premifes  from 
whence  they  arofe,  to  (hew  his  right  to  receive  them.  Runningtm 
on  Eje^ments^  p.  440. 

2.  Lord  Mansfieldy  in  deUvering  the  opinion  of  the  court  in  the 
c:ife  of  Atflln  v.  Parkin,  (aid,  *<  An  aAion  for  the  mefne  pr^ts  is 
^  coafequential  to  the  recovery  in  eje&ment.   It  may  be  brought 

«  by 


^*  hj  the  leflbr  of  the  plaintiff  in  bis  own  name,  or  in  the  name 
**  of  the  nominal  Icfice,  and  in  either  ihape  it  is  equally  his  ao- 
**  tion.  The  tenant  is  concluded  by  the  judgment,  and  cannot 
'*  controvert  the  title.  Confequemly  he  cannot  controvert  the 
**  plaintiff's  poffeffion,  becaule  his  poffeflSon  is  a  part  of  his  title-e 
**  for  the  plaintiff,  to  entitle  bimfelf  to  recover  in  ejedimenty 
**  muft  (hew  a  poffeffory  right  not  barred  by  the  datute  of  limi- 
*<  tations.  This  judfsment,  like  all  others,  only  concludes  the 
**  parties  as  to  the  fubjeA-matter  of  it ;  therefore  beyond  the 
'<  time  laid  in  the  demife  it  proves  nothing  at  all ;  becaufe  beycmd 
*<  that  time  the  plaintiff  has  alleged  no  title,  nor  could  be  put  to 
*<  prove  any.  As  to  the  length  of  time  the  tenant  has  occupied 
<*  the  judgment  proves  nothing }  nor  as  to  the  value  i  therefore 
<*  \t  ipuft  be  proved  how  long  the  defendant  enjoyed  thepremifes, 
<*  and  what  the  value  was.''  This  unanimous  refolution  of  all 
die  judges,  upon  (hort  plain  principles,  will  not  only  be  a  certain 
and  uniform  rule  upon  afiions  for  me/ne  profits^  but  may  tend  to 
put  the  fi£litious  remedy  by  eje£lment  upon  a  true  and  liberal 
foundation,  to  attain  fpeedily  and  effectually  the  ends  of  juftice 
according  to  the  real  merits  of  the  cafe.     2  Burr.  667. 

3.  Hence  it  (hould  fcem  that  in  order  to  prove  the  plain- 
tiff's title  in  an  adJion  for  the  wufm  profits  it  is  only  neceffary 
to  produce  the  judgment  in  ejeAment  \  and  fo  is  the  pMAice 
where  the  judgment  is  after  ver^B ;  hyxX  where  the  judgment  is 
hy  defatsit  the  pra^ice  is  different  \  then  it  is  ufual  not  only  to 
produce  the  judgment,  but  a)fo  to  prove  a  writ  of  poifeffion 
executed.  This  latter  proof  does  not  feem  to  be  neceffary ;  for 
if  the  tenant  be  concluded  by  the  judgment  in  ejectment  from 
controverting  the  plaintiff's  title,  he  is  confequently  concluded 
from  controverting  his  poffeffion,  wJiich  is  part  of  his  title.  BuK. 
NL  Pri.  87.     Runn.  on  EjtSh,  442. 

4*  As  to  the  value  of  the  mifm  pr&fits  the  judgment  in  t]t6t^ 
meut  does  not  prove  any  thing ;  the  value  therefore  muft  neceffarily 
be  proved  ;  but  in  eftimating  it  the  jury  are  not  confined  to  the 
mere  rent  of  the  premifes,  but  may  give  whatever  damages  they 
think  proper.     OoodtitU  v.  7om^/,  3  Wiif,  1  i  8. 

5.  Bankruptcy  is  no  plea  in  bar  in  an  adion  of  trefpafs  for  the 
mefne  profits.     Coodtit/e  v.  Norths  2  Dougl.  584. 

6.  Where  after  a  recovery  in  eje£tment,  and  before  an  adiion 
for  the  mefne  profits^  the  defendant  became  a  bankrupt,  and  the 
jury  did  not  include  the  cofts  of  the  ejedment  in  the  verdidi  in 
executing  a  writ  of  inquiry  on  the  a£lion  for  mefiie  profits^  x\\e 
court  refufed  to  fet  afide  the  inquifition,  becaufe  the  plaintiff 
might  have  proved  the  cofts  as  a  debt,  under  the  defendant's 
^mmifliOQ  of  bankrupt*  Gulliver  v.  Drinlvjuter^  2  Term  Rep.  a6i. 
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js^in.  398.  (A)  Cujloms  to  grind  9t  Mills.     Extend  to  wbom^ 

and  what. 

ACaftom,  <<  That  all  the  inhabitants  of  a  manor  (hall  grind 
all  their  corn,  grain,  and  malt,  which  by  them  or  any  of 
them  fliall  be  ufed  or  fpent,  ground  within  the  manor  at  a  certain 
mill/'  18  good.     Cert  r.  Birkbeck,  DougL  2o8# 


c  G  3  i3@iCcafttn9. 


5v»'i-40i.  (A)  Mifcafting  by  the  Plaintiff.    When  it  fliall  pre^ 

vent  Judgment. 

« 

X.  iF  the  jury  (by  allowing  intereft  on  a  judgment)  give  greater 
^  damages  than  .laid  \   on  error  brought,  the  plaintiff  (hall  not 
have  liberty,  in  another  term,  to  remit  the  furplus,  to  enter  judg^ 
ment  for  the  damages  laid  only.     Wray  ?.  Ltfter^  %  Slra*  mo. 

2.  Where  a  Tcrdid  is  given  for  a  greater  fum  than  the  amount 
of  the  damages  laid  in  the  declaration,  and  for  that  caufe  a  writ  of 
error  is  brought^  the  court  will  permit  the  plaintiff  to  enter  a 
remittitur  of  the  excefs  above  the  fum  laid,  on  payment  of  the 
cods  of  the  writ  of  error-    Pickwwoody.  K^rigitp  i  H*  BL  643. 


c  G  3  i©<Cnomer. 


g5Viii.4oiy  (C.  3)  Pleadings.    By  whom. 

If  iF  the  defendant  omit  to  plead  a  mifnemer^  be  may  be  taken  in 
^  execution  h^  th^  wrong  namCr     Cravffrr4  ft  Satchvfdl^ 
%Stra.i%iZf 

».  If 


ijpiUiomtx.  347 

2.  If  defertclafit,  ferted  by  t  wrong  name,  appears  by  hit  true 
name,  and  plaintiff  declares  againft  him  by  that  name,  the  court 
will  not  on  motion  ftay'proceedings  for  irregularity,  but  leave  de<* 
fendant  to  plead  variance.  Hole  v.  Fincb.  Jockfin  v.  Doltnum^ 
a  Wilf.  393.  Sicus^  if  plaintiff  file  common  bail  for  him  according 
to  the  ftatute  by  his  right  name.  Doo  v.  Butcher^  3  Titm  Rep.  6\  i. ' 

3.  If  the  latitat  be  fued  out  againft  the  defendant  by  one 
Chrtftian  name,  and  the  alias  by  another,  and  the  plaintiff  after* 
wards  proceed,  the  court  will  fet  a  fide  the  proceedings  for  irre* 
gularity.     Corbett  v.  Bates,  3  Term  Rep,  660. 

4.  Defendant  pleaded  a  mifnomer  in  abatement  which  was  after 
an  imparlance  thus :  '<  At  which  day  came  Ham  John  Cramer  (the 
defendant's  true  name)  who  is  fued  by  the  name  of  John  Capper^ 
f^c.'*  to  which  the  plaintiff  demurred ;  and  objeded  that  this 
plea  being  in  abatement  ought  to  have  been  pleaded  of  the  fame 
term  with  the  declaration,  or  after  a  J^cial  imparlance^  and  that 
this  is  after  a  general  imparlance.  But/)^  fi/ri^im— this  imparlaneo 
by  the  true  name  ts/pecial  for  this  purpofe ;  but  if  he  had  faid  ffenii 
predi^.  John  Capper  it  had  been  bad,  for  that  would  have  confefied 
that  John  Capper  was  the  true  name.    BrewJIer  v.  Capper^  i  Wilf. 

5.  Where  defendant  had  been  fued  as  the  Right  Honourable 
Hamilton  Flemjng^  Earl  of  If^igtoun^  having  privilege  of  peerage^ 
and  had  judgment  againft  him,  and  in  debt  on  that  judgment  he 
was  called  Hamilton  Fleming  Efquire,  commonly  called  Earl  of 
H^igtoun  i  on  nul tiel record  pleaded,  held  to  be  a  failure  of  record. 
Blachmore  v.  Flemings  'j  Term  Rep.  447- 

6.  A  mifnomer  may  be  pleaded  in  abatement,  where  the  plain* 
tiff  mifnames  himfelf.     i  Bof.  ^  Pull.  44. 

7.  If  defendant  pleads  mi/homer^  but  his  plea  and  affidavit  are 
entitled  by  the  wrong  name,  his  plea  (hall  be  fet  afide.  Barnes,  348. 

8.  If  the  plea  begins  *<  A.  the  faid  A.  B.  who  is  fued  by' the 
name  of  C.  2>."  it  is  bad,  but  the  court  gave  leave  to  amend  on 
payment  of  cofts.     Jack/on  v.  Ford^  3  fyiljf]  413. 

9.  Any  variation  in  the  name  of  a  corporation  is  fatal.  Turvil 
V.  Ainfworth,  2  Stra.  787. 

10.  A  variance  in  the  name  of  the  perfon  from  whofe  dwelling« 
houfe  goods  are  ftolen  to  40/.  value,  as  **  Sarah  Luns'*  inftead  of 
'*  Sarah  London"  is  fatal  to  the  capital  part  of  the  charge.  ^W- 
wartfs  cafe.  Leach's  Ch.  Ca.  387,  notes. 

(C.  6)  Abatement   of  Writ  by   what   Mifnomer.     15VM13. 

Names  of  Baptifm. 

I.  XrrHERE  a  defendant  is  baptifed  by  the  name  of  Richard 
^^    James f  and  is  declared  againft  as  James  Richards  he  rray 
plead  the  mifnomer  in  abatement.    Jones  v«  MacquiUin,  5  Ttrm 
Rep.  195. 

R4  2.  A 


348  Q^ifnomer. 

1.  A  declaration  againft  J^n  A*  otherwtfe  JJ^n  Jama  A.  i« 
bad,  for  a  man  cannot  have  two  Chrlftian  names.  Evans  v.  Esng^ 
WtlUs  Rep.  J54. 

3.  if  defendant  is  fued  by  a  wrongr  Chriftian  and  fumame,  he 
may 'plead  it  in  one  plca»  and  it  is  not  double.  Read  y.  MetieuK^ 
7*.  9  G.  2.     B.  R.  H.  286.     1  Com-  Dig.  tit.  Abatement. 

4.  Defendant  need  not  aver  thkt  he  was  b^ptifed  by  his  Chriftian 
name,  only  that  it  is  his  namCf  and  by  that  name  he  was  always 
called,  iic.     Ibid. 

5.  If  bond  be  given  to  EH%abetb^  and  a£lion  brought  in  the 
name  of  Elizabeth^  defendant  (hall  not  plead  that  the  plaintiflF'a 
name  is  IfabeL     Monbh^ufe  v.  Hutchinfon^  Bunb.  loi. 

<J.  The  plaintiff  brought  trefpafs  and  faife  imprifonment  by  the 
Chriftian  name  of  Archibald.  The  defendant  juftiiied  under  a 
capias  ad faiis.  upon  a  judgment  againft  Arthur  :  and  averred  that 
the  plaintiff  in  this  a^ion  was  the  fame  perfon  who  was  fued  by 
the  name  of  Arthur.  And  on  demurrer,  the  court  held  it  a  good 
pica,  the  defendant  having  miffed  his  time  for  taking  advantage  of 
the  mifnomer^  which  (bould  have  been  by  pleading  it  in  the  firft 
a£iion.  In  the  cafe  of  a  bond  given  in  a  wrong  name,  he  muft  be 
fued  by  that  wrong  name,  and  the  execucion  muft  purfue  it.  The 
defendant  had  judgment.     Crawford  v.  Satchweii,  7,  S/r^|.  1218. 

y.  Earl  of  Litchfield  is  a  fufficicnt  ddfcription,  though  the 
Chriftian  name  be  miftaken,  for  there  can  be  but  one  £arl  of 
Litchfield.     Ingold^yv.  Martin f  i  $tra.  ^\6. 

8.  Where  an  indidment  for  larceny  laid  the  goods  ftolen  to  be 
the  property  of  "  Vi8oire  Baronefs  Turhheim"  and  it  appeared 
that  (he  always  went  by  that  name,  though  her  real  name  was 
Selina  ViBoire^  and  Baronefs  Turkheim  her  title  only^  it  was  held 
good.     £.  SulCs  cafe,  2  Leaches  Ch,  Ca.  1005. 

9.  Where  the  name  of  the  plaiuciff  is  miltaket^  in  the  procefs, 
and  in  all  the  proceedings,  the  court  wi|l  give  leaye  tp  amend 
while  all  is  on  paper.     Gardner  v.  Walker^  3  A^ftrtaher^s  Reports^ 

935- 

isv'in.4i4.  (C.  7)  Pleadings.  Known  by  the  one  Name  and  tlie 
''  other. 

'T'O  a  plea  of  m^^m^  to  an  indidment,  which  may  be  pleaded 

*'    ore  fenus,  the  clerk  of  the  arraigns  may  reply,  that  the  prifoner 

b  known,  as  well  by  the  one  x^apie.  as  the  other.     DearCs  cafe, 

I  Cr.  Cafesy  535. 

isvfa.4if  ^C.  ^  Pleskdings.    Of  the  Plate  where* 

r.  ^HE  plaintiffs  .were  incorporated  by  the  name  of  «<  The 

^    mayor  and  burgeflcrs  of  the  borough  of  Stafford^  in  the 

county  of  Stofford^^  ai^d  (ued  by  the  name  of  "  the  Mayor  and 

Burgejfei 


Bnrgijis  of  the  borough  of  Stafford.**  This  mifiioiiier  is  plead-* 
abjc  in  abatcmrnt,  and  cannot  be  taken  advantage  of  in  any  ott^ 
way.     Stafford  V.  Bolton^  i  Bof.  (5*  Pull.  Rip.  40. 

2.  In  the  m  irgin  of  the  declaration  ftood  the  word  Middkfix^ 
and  defendant's  addition  was  late  of  Wefimnfiir^  without  faying  an 
the  county  aforcfaid.  Defendant  pleaded  in  ab^tement^  that  it 
did  not  appear  by  the  declaration  at  what  place  he  was  cornmo* 
rant.  Plaintiff  moved  to  fet  a$de  the  plea.  The  court  faid  it 
might  be  demurred  to»  biit  they  would  not  fet  it  afide  on  motion^ 
Barnes^  338. 

3.  Plaintiff  may  name  the  defendant  of  the  pl$ce  where  he 
httlj  dwelt.     Cortijfos  v.  Munez,  2  Stra.  923. 


flPoney  ♦  [  G  3 


(A)  In  what  Cafes  it  may  be  followed.  i5Vtii.4aa 

I.  X^OM£y  covenanted  to  be  hid  out  in  land  (hall  defcend  as 
*y4  land  i  but  he  that  would  be  entitled  to  the  fee  of  the  land 
when  purchafed  may  difpofe  of  it  by  will,  though  not  attefted  by 
three  witneffes ;  alfo  a  p^rol  dircAion  for  the  payment  of  it  feems 
to  be  good.  So  if  money  is  ordered  or  devifed  to  be  laid  out  in  land 
and  fettled  to  the  ufe  of  A.  in  tail,  remainder  to  himfelf  in  fee, 
equity  will  order  the  money  to  A.  fecus  if  the  remainder  thereof 
be  limited  to  a  third  perfon ;  alfo  though  by  a  voluntary  contra£t 
money  is  agreed  to  be  hid  out  in  land,  the  court  will  execute  fuch 
agreement  in  favour  of  the  heir.  Edwards  v.  Countefs  if  Warvnclf 
2  -P.  Wms.  171. 

2.  One  articles  to  buy  land,  and  dies ;  his  executors  (haU  pay 
the  nioneyi  but  the  heir  (hall  have  the  lands.    2  P.  Wms.  632* 

(C)  Pleadings  and  Judgment.  isv;ii.4Sf. 

T.  TXOLLARS,  or  Portugal  money,  not  current  by  proclama- 
^^  tion,  are  not  goods  within  the  meaning  of  the  24  Geo.  %. 
c.  4$.     Liigh*s  cafe,  i  Lead's  Cr.  Ca.  62. 

2.  Money  is  not  within  the  meaning  of  the  ftatutes  ^  W.  (^  Af. 
€.  9*  and  5  Ann.  r.  31.  againft  the  buyers  or  receivers  of  ftolen 
goods  or  chattels.     Guy*t  cafe.     Ibid.  276. 

3.  Where  the  phintiff  declared  in  indebitatus  affump/it  for  money 
lent  by  him  to  one  James  Dalrymple^  at  the  fpecial  inltance  and  re- 
queft  of  the  defendant^  the  judgment  was  arrefted,  for  the  word 
tent  is  a  technical  term^  and  imports  a  loan  to  J»  Dalrytnpff  ^  if  fo» 

le 


ii  Vfl0  the  debtoTi  and  therefore  the  drftndani  eouU  nHdlfiiein^ 
dibttdi  for  there  cannot  be  a  double  debt  on  a'fingle  loan.  Bnt 
it  had  been  otherwife^  had  the  party  deelired  for  money  delivered 
to  fuch  a  perfon  at  the  requfft  of  the  defendant,  for  then  the  loan 
had  been  to  the  defendant  himfelf.  Marrioiv,  Lj/hr^  a  Wilf  141. 
A*  But  where  the  plainttfF  declared  for  money  lent  to  the  defend^ 
ants  wife  at  his  requeft»  and  it  was  attempted  to  arreft  the  judg- 
ment on  the  authority  of  the  above  cafe^the  court  held  that  a  loan 
to  the  wife;  at  the  hufliand's  requeft,  was  a  loan  to  the  hufband 
himfelf,  for  the  hufband  and  wife  are  but  one  perfon.  Stephen/on 
Y.  Hardy,  iWllf.  2SH. 

5.  A  bond  conditioned  for  payment  of  money  on  25th  Decern* 
her  I  2,  fubfequent  deed  between  the  fame  parties,  by  which  the 
obligee  covenanted,  that  if  the  obligor  (hould  pay  on  the  25th  J9/- 
cember  j^s*  in  the  pound,  (^r.,  fuch  payment  (hould  be  accepted  in 
full  difcharge  and  fatisfaiiion  of  all  fums  due,  &r«  and  might  be 
pleaded  and  given  in  evidence,  Vc,  the  obligor  (to  an  a£lion  on  the 
bond)  pleaded  a  tender  and  refufal  of  the  5/-  in  the  pound  on  the 
2$th  of  December^  and  holden  good,  ^revett  v.  AnguSy  Willis 
Rep.  107. 

6.  On  debt  on  recognizance  of  bail»  if  the  record  is  conditional, 
and  the  declaration  not,  the  plaintiff  cannot  have  judgment. 
Barnes^  6o. 

7.  On  a  certi6cate  of  the  commiffioners  of  army  debts  for 
105/.  i8/.  'jid.\  the  demand  (which  it  was  neceffary  by  the 
ftatute  to  make)  had  been  made  for  105/.  18/.  6}df.,  and  plaintiff 
was  nonfuitcd.     Bunb.  \66. 


iOPortgage. 


'svi«'436>  (A)  What  it  is. 

I.  \4ONEY  due  upon  a  mortgage  is  a  debt  of  the  mortgagor, 
^^'^  to  the  payment  whereof  his  perfonal  ellate  is  primarily 
liable  (the  land  being  confidered  only  as  a  pledge)  as  between  his 
heir  or  devifee,  and  executor,  unlefs  fome  ezprefs,  or  neceflarily 
implied  declaration  of  his,  exempts  his  perfonal  eftate,  and  throws 
the  charge  on  his  real.  5  Bro*  Par.  Ca.  299.  1772.  Earl  ^ Bel* 
videre,  Appellant^  and  ff^ni,  Rgchfortf  Rejpondent. 

2.  Per  Lord  Hardwicke,  Chancellor.  It  is  determined  on  the 
ftatute  of  frauds,  that  if  a  mortgage  is  Intended  by  an  abfolute  con- 
reyance  in  one  deed,  and  a  defeazance  making  it  redeemable  in 
another :  the  firft  is  executed,  and  the  partv  goes  away  with  the 
defeazance ;  this  is  not  within  the  ftatute  ot  frauds.  2  Fef.  225* 
1750.    pixon  Y.  Parier. 

3.  A  mortgage 


3.  A  mortgage  may  be  made  of  a  (hip  at  fea,  and  if  the  mort- 
gagee takes  all  methods  in  his  power  to  get  the  poflcflion,  fuch  as 
9  bill  of  falc,  ^c.  it  will  be  out  of  the  ftat.  Jafnes  ift,  as  was  held 
in  Brown  t.  Heatbcote^  which  was  taken  notice  of  by  the  judges  in 
Ryal  V.  Rowlt4^  otherwife  no  fecuriry  could  be  made  of  a  (hip  at 
fea.  But  the  fuffering  the  (hip  to  come' back,  and  go  on  another 
▼oyage,  makes  it  a  very  diflFcrent  cafe,     //r  Lord  Hardnoicke. 

a  y^f'  2^^.     1751.     Ex  parte  Mattbtws.    See  Brotim  ▼.  Heath*  Aaftr.  lof . 
^oie^  I  ^tk-  160      1746. 

4.  A  depofit  of  a  deed  entitles  the  holder  to  have  a  mortgage. 
I  Bri.  a.  Hep.  ^^Q.     1783.     Bufel  v.  Rufel. 

(B)  What  18  a  Mortgage  and  what  a  Purchafe.       i$v«.4i7- 


» 


!•  XX7HERE  bv  the  exprefs  terms  of  a  mortgage  it  is  agreed, 

^^  that  if  the  money  be  not  paid  within  a  certain  time  the 
eftate  (hall  not  be  redeemable  ;  this  is  confidered  in  the  nature  of 
an  original  purchafe,  and  no  redemption  ought  to  be  allowed, 
efpecially  after  a  lapfe  of  niany  years.  4  Bro*  Par,  Caf,  14a. 
March  1733.  Tq/turgh  App,  and  Sir  Robert  Echlin  and  others 
Refp. 

a.  A.  conveys  land  to  B*  and  his  heirs  by  lea(e  and  releafe^ 
and  by  a  defeasance  bearing  date  with  the  releafe  agrees  that  if 
be  pays  loooA  borrowed  of  B^  within  a  year,  that  B.  (hould  re- 
convey  to  him  ;  but  if  he  failed  to  pay  the  money  within  the  year* 
then  B.  (hould  mortgage  or  abfolutely  fell  the  fame  lands  free 
from  redemption*  The  money  not  being  paid  at  the  time,  B.  agreed 
to  convey  the  eftate  to  C,  and  ip  the  agreement  and  conveyances 
an  exception  was  made,  and  the  defeazance  was  mentioned  \  and 
a  queftion  ariGng,  whether  C.  had  an  abfolute  eftate,  the  court 
determined  that  he  had  purchafed  an  eftate  fubje£l  to  a  redemp- 
tion by  jf.     Corny n*s  Rep.  603.     1 1  6.  2-     Cr^t  v.  PawelL 

^.  Two  contra£l  to  buy  an  eftate  in  mortgage,  and  covenant 
to  indemnify  each  other  againft  his  (hare  of  the  mortgage  debt  | 
St  does  not  make  the  debt  his  own  fo  as  to  be  payable  out  of  his 
peifonal  eftate  in  the  firft  place.  AmU.  lyi.  1753*  Porrejler 
T.  Lord  Leigh. 

4.  The  ^aintifF's  grandfather  in  1689  mortgaged  the  eftate  in 
queftion  to  the  Whiteheads  \  they  afterwards  mortgaged  it  to  Cart^ 
woright  and  Hejwood^  and  their  heirs  for  200/.,  who,  to  ftcurc  the 
intcreft,  leafed  the  eftate  to  the  plaintiff 's  father  in  June  1689, 
and  to  his  affigns  for  5000  years,  at  12/.  a-yeai  rent  for  the  three 
firft  years,  and  10/.  a-year  for  the  remainder  of  the  term,  and  if  at 
three  years  end  the  200/.  was  paid,  and  intereft,  then  the  pre- 
mifes  were  to  be  re-conveyed  \  receipts  were  given  fometimes  for 
intereft,  and  fome times  for  a  rent  charge  i  the  laft  in  1730.  The 
900/.  lent  was  charity  money,  direAed  to  be  laid  out  in  the  pur- 
chafe of  lands  in  fee,  the  rents  to  be  applied  for  the  clothing  24 
a^dj  b<9u(ckeejper9  s  in  1738  the  plaintiff  gave  notice  he  would 

pay 


9$9  Mortgage. 

pay  in  the  nQney,  but  the  defendant  refufed  to  ta&e  it|  and  in* 
fitted  it  wa^  an  abfolute  purchafe,  and  fo  it  was  decreed  by  the 
Maftif^ftb^  RolU  ;  and  the  decvee  waa  affirmed.  2  ^i.  494. 
1742.     Adel/or  y.  Lees^ 

isViit.44o»  ^Q^  Difputes  between  the  Mortgagor  and  Mortgagee. 

1.  T)I7H£RE  a  Mortgagor  brings  a  bill  to  redeem,  and  after  a 
^^  decree  the  account  is  taken  by  the  Mafter,  but  before 
any  thing  further  is  done  the  plaintiff  dies  $  his  infant  fon  and 
heir  is  bound  by  the  account.  4  £ro.  Par*  Ca.  447.  1742. 
Badham  ▼•  OdeH, 

2.  A  mortgagee  (hall  not  be  allowed  to  prefent  to  a  living 
which  becomes  vacant,  becaufe  nothing  can  be  taken  for  it,  but 
fliall  be  looked  upon  as  a  truftee  for  the  mortgagor  or  his  grantee, 
and  ihatl  prefent  fuch  perfon  as  they  (hall  name.  Comjn^j  Rtp, 
343*     7  6. 1.     Galley  v,  ielhy.    See  Bunb.  1 30.  S.  P. 

3.  Where  it  appeared  that  the  Solicitor  of  the  mortgagee  had  a 
ficttlement  belonging  to  the  mortgagor  in  his  poffcffion,  and  was  a 
tmftee  for  both,  the  court  would  not  order  him  to  deliver  it  ap  to 
mortgagor.     Bunb.  298.     1731*     Siddon  r.  Charnells  and  others, 

4*  A  mortgage  of  a  brewhoufe  with  the  appurtenances ^  will  not 
convey  the  utenfils,  but  the  things  only  belonging  to  the  out- 
houfes.      ljttk*4Tj,     ^IS^'     En  parte  ^lincey,, 

5.  Equity  only  removes  fraudulent  conveyances  out  of  the  way, 
but  will  not  decree  profits  back  againft  the  original  debtor  and 
owner  of  the  eftate  received  pendente  lite  in  favour  of  jud^rmcnt 
creditors  from  filing  of  the  bill.  2  Ath.  X07.  1740.  Higgsns 
r.  Tie  York  Buildings  Company. 

6.  A  mortgagor  in  pofiemon  is  not  liable  for  the  rents  and 
profits  to  the  mortgagee,  for  he  ought  to  take  the  legal  remedy  to 
get  into  poileffion*  Ibid.  See  alfo  3  Atk.  244.  1745-  Mtadt, 
Lord  Orrery. 

7.  A  mortgagee  may  refufe  to  part  with  the  deeds  till  the 
money  is  paid,  but  ought  not  to  deny  an  infpedion  of  them  in 
his  hands.     2  Atk.  330.     1742.     Tbornlnll  v.  Evans. 

8.  A  mortgagee  is  not  precluded  from  bringing  an  ejedment 
at  law  at  the  fame  time  he  has  a  bill  of  foreclofure  depending  in 
equity.  '  2  jitk.  343.     1742.     Booth  v.  Booth. 

9.  A  mortgagee  in  poficiBon  is  not  obliged  to  lay  out  money 
any  farther  than  to  keep  the  eftate  in  neccflary  repair.  3  Atk.  518- 
1747.     Godfrey  y.Watfon. 

10.  After  foreclofure  and  (ale,  the  amount  being  infufficient, 
tlie  mortgagee  may.  bring  an  adion  on  his  bond  for  the  rcfidue 
of  his  debt.    2  Brol  Cb.  Ca.  125.   Mich.  1786.  Tooke  v.  Huntley. 

11.  On  a  bill  of  foreclofure  it  was  referred  to  the  deputy  re- 
membrancer to  take  an  account  of  what  the  mortgagee  bad  re- 
ceived for  the  rents,  Wr.,  or  might  have  received,  without  wilful 
negle^^.    It  appeared  that  the  preoufed  ^naaithoufcs^  6^r.>)  had 


been  :llIoved  to  fall  fo  oittch  out  of  repair,  that  the  rent  fell 
from  22i.  to  1 8/.  Plaintiff  had  done  fome  repairs  and  had  held 
40  years.  The  court  were  of  opinidn,  that  as  the  oafy  proof  of 
the  repairs  being  infuf&cient  is  the  diminution  in  value,  we  muft 
confirm  the  report ;  for  it  cannot  be  fuppofed  that  after  49  years 
pofleffion,  the  mortgagee  is  bound  to  leave  the  prcmifes  in  at 
good  condition  as  he  found  them,  i  jinfir.  96.  33  G.  3.  Rttfil 
▼•  Smithies. 

1 2.  The  plaintiff^  a  mortgagee,  had  got  pofieflion  of  the  mort- 
gaged eftate  by  qefiment,  fued  at  law  upon  the  covenant  for 
non-payment,  and  brought  this  bill  to  foreclofe,  which  the  court 
held  regular^  and  refufed  to  ftop  the  proceedings  at  law,  unlefs 
Che  defendant  would  bring  the  money  into  court*  2  Anftr.  497. 
35  G.  3.     Rees  v.  Parkinjfon. 

13.  On  a  bill  to  redeem^  the  mortgagee  cannot  obje£l  that  the 
bill  does  not  ftate  a  valid  legal  conveyance  to  hiou  3  Anftr.  715. 
Eijfi.  36  Gio.  3*     R^erti  v.  Clayton. 

(D)  Difputes  between  Mortgagor,  Mortgagee,  and  i$vk-44s# 

Mortgagee. 

t.  A  Leafehold  eftate  is  affcAed  by  an  elegit  ox  fieri  facias  from 
^  the  time  ic  is  lodged  in  the  (heriff 's  hands,  and  if  the 
debtor,  fubfequent  to  this,  makes  an  affignment  of  it,  the  judg- 
ment creditor  may  proceed  at  law  to  fell  the  term,  and  the  ven- 
dee will  be  entitled  to  the  pofleffion  notwithftanding  fuch  afligi^- 
nent.     3^^.739.     1757*     Burdon  ^.  Kennedy. 

2.  Mortgage  of  a  (hip  in  the  port  of  Dubiin^  and  delivery  of 
muniments.  The  mortgagee  infured  her  there,  and  made  a  fecond 
mortgage :  the  fecond  mortgagee  took  pofleflion  as  foon  as  he 
«ras  informed  that  (he  was  in  an  Englijb  port.  This  is  fufficient 
CO  take  it  out  of  the  ftat.  21  Jac.  i.  r.  19.  3  Bro.  Cb.  Rep.  362. 
£x  parte  Batfon. 

(E-  a)  Difputes  between  Mortgagor  and  Affignee  of  MVt«^. 
Mortgagee,  the  Mortgagor  not  joining. 

I .   A  SSIGNMENT  of  a  mortgage  without  ttie  privity  of  the 
^^  mortgagor,  the  af&gnee  takes  fubje£l  to  the  account  be- 
tween the  mortgagor  and  mortgagee.     4  Fef.  jun.  \i%.     1798« 
Mathews  v.  ff^atiwyn. 

2.  As  between  mortgagee  and  perfons  claiming  under  him 
without  the  privity  of  the  mortgagor,  they  cannot  add  to  what  is 
due,  fettle  the  account,  or  turn  intereft  into  principal*  lUd.  128. 

3.  By  indenture  dated  the  loth  of  Aprs/  1792,  Benjamin  Sorre/t 
mortgaged  certain  leafehold  premifes  in  the  county  of  MiddU/ex 
for  the  remainder  of  his  term  of  60  years,  to  fecure  the  fum  of 
500^  with  intereft  to  Thomas  Ciifton^  fubjed  to  redemption  upon 

payment 


JiayHient  of  the  |)Titicipal  and  intereft  apon  the  29th'  day  of  6efi. 
foUowing  I  and  the  faid  indcnmre  contained  a  covenant  b/  th^ 
mortgagor  for  payment  of  the  mortgage  money  and  intereft,  and 
lie  gare  a  bond  of  the  fame  date  for  the  fame.     Biftjamin  Cljftmf 
by  indenture  of  the   i6th  Jan.   17949  in  confideration  of  6oo/. 
advanced  him  by  Ann  IVilJiamt,  afligned  the  mortgage  to  her,  he^ 
fxeci!itorr»  adminiftrators,  and  aiGgns,  fubje^l  to  redemption  on 
payment  of  600A  and  intcrcft  on  or  before  the  i6th  yon.  1795: 
and  as  a  farther  fecarity  Clifton  mortgaged  other  premifes,  and 
gave  a  bond  of  the  fame  date  in  the  penalty  of  1200/.  The  affign- 
ment  of  the  mortgage  was  doly  regiftered*    SarreU^  upon  the  13th 
of  Jan,  1796  piitd  to  CltfUn   1 00/.  on  account  of  the  principali 
and  14/.  10/.  for  intcrcft  due  on  the  mortgage:  the  receipt  for 
which  fums  exprefled  the  forrtlcr  to  be  <^  in  part  of  300/.  fecured 
by  mortgage/*  and  the  latter  to  be  *<  for  intereft  due  at  Lddy^ 
day  next.'*    Upon  the  lad  of  May  1796,  &rr///paid  to  Ciijim 
the  farther  fum  of  100/.  on  account  of  the  faid  principal  moneys 
the  receipt  for  which  exprefled  that  payment  to  be  <<  in  part  of 
200/.  due  upon   the  mortgage."      Upon  the  i8th  of  May  17971 
Ciifton  became  bankrupt ;  in  July  the  aflignee  of  the  mortgage 
filed  a  bill  for  the  foreclofure,  charging,  that  the  regiftry  of  the 
aflignment  was  notice  to  the  mortgagor.      Upon  the  14th  Sept, 
1797,  the  money  remaining  due  by  the  defendant  for  principal 
and  interell,  the  payments  made  to  Ciifton  being  dtduAed,  and 
tlie  cofts  up  to  that  time  were  tendered  on  the  part  of  the  de- 
fendant to  the  plaintifi;  and  refufed.    The  mortgagor  by  his  an- 
fwer  denied  any  notice  of  the  aflignment  until  the  22d  of  Jfril 
1797,  when  he  was  applied  to  by  the  folicitor  for  the  plaintiff  for 
the  whole  300/.  and  intereft  ;  he  denied  coUuGon,  and  prayed  his 
cofts  from  the  time  of  the  tender.     And  the  court  decreed,  that 
the  mortgagor,  the  defendant,  (hould  be  at  liberty  to  redeem  upon 
payment  of  what    remained    due,    deducing  the   payments  to 
Clifton^  with  cofts  to  the  time  of  the  tender  only.   4  Veftjun.  389* 
1799.     Williams  v.  Sorrcli. 

isvin.  444.   ^F)  Difputes  between  Mortgagee  and  Mortgagee. 

I.  A  Third  mortgagee  having  lent  his  money  without  knowing 
^^  that  there  was  a  fecond  mortgage  upon  the  fame  eftate^ 
may  pay  oflF  the  firft  incumbrancer,  and  taking  an  aflignment  of 
his  intereft  to  him£elf,  hold  the  eftate  againft  the  feoond  mort- 
gagee, till  he  ftiall  be  paid  what  is  due  to  him  upon  both  mortgages^ 
6  Bro.  Par.  Ca.  28.  .  1764.     Belchier  v.  Meuforth. 

2.  Spencer  made  a  mortgage  of  the  lands  to  the  plaintiff,  and 
the  plaintiff  having  a  great  confidence  in  the  faid  Spencer^  and  the 
mortgage  being  executed  in  London^  and  Spencer  pretending  his 
title  deeds  were  in  the  country,  the  plaintiff  lent  his  money  to 
Spencer^  taking  Spencer^s  word,  that  he  would  deliver  to  him  the 
title  deeds*    fencer  borrowed  2000/.  of  Dr.  Egerim  the  dcftnd^ 

antj 


anlv  oo  a  mortgage  of  the  fame  lands ;  at  the  fame  time  producing 
and  deliYering  to  the  defendant  Egerton  all  his  title  deeds,  which 
were  perufed  by. the  defendant  Egerton*s  counfel,  and  thereupon 
the  title  approved.  Bill  by  plaintiff  the  firft  mortgagee  to  fore* 
clofcf  and  to  compel  the  defendant  to  difcover  the  title  deeds  re- 
lating thereto^  and  to  deliver  up  the  faid  title  deeds  to  the  plaintiff; 
bat  the  court  was  of  opinion,  that  the  firft  mortgagee  having  per- 
mitted the  mortgagor  to  keep  the  title  deeds,  he  was  accefTory  to 
drawing  in  the  fecond,  and  therefore  would  not  compel  the  de» 
fendant  to  deliver  up  the  title  deeds»  uolefs  the  firft  mortgagee 
would  pay  him  his  mortgage  money.  3  Wms.  280.  1734* 
Hiod  V.  Egerton. 


Hvey  9f  tbt  deedi.    Sutlfi  Goodticie  v.  Morgao»  i  ferm  Rep.  755. 

3.  A  decree  had  been  obtained  in  1748  in  a  caufe,  wherein  the 
now  plaintiff  and  the  defendants  among  other  creditors  were 
plaintiffs  for  the  fale  of  the  eftate  of  one  Manaton.  The  Mafter 
was  dire£led  to  inquire  into  the  priority  of  the  demands.  The 
plaintifF  bought  in  an  incumbrance  in  1694],  and  made  a  claim 
before  the  Mafter  to  have  it  tacked  to  his  mortgage,  and  thereby 
to  be  paid  before  the  defendants ;  the  Mafter  refufed  to  make  a 
report  as  to  that ;  whereupon  the  plaintiff  filed  this  bill.  A  de- 
murrer was  put  in  to  fo  much  and  to  fuch  parts  of  the  bill  as 
fought  to  have  a  fatisfaAion  for  the  money  claimed  by  the  plain- 
tiff to  be  due  under  the  fecurities  in  the  bill  fet  forth  in  preference 
to  the  defendant's  mortgages.  And  the  court  was  of  opinion,  that 
although  a  puifne  incumbrancer  may  pendente  lite  take  in  the  firft 
and  gain  a  preference  to  a  fecond  by  tacking  the  firft  to  the  third; 
yet  he  cannot  do  fo  after  a  decree  and  dire£lions  to  fettle  the  pri- 
orities^  and  allowed  the  demurrer.  %Vef.  571.  Aug.  1754. 
Worthy  V.  Birihead,  3  Atk.  809.  S.  C. 

4.  Upon  fettling  the  priority  of  creditors  after  the  Mafter's  re- 
port, defendant  the  mortgagee  inGftcd  that  he  could  not  be  re* 
deemed  without  being  paid  his  judgment  debts,  and  alfo  a  bond- 
debt  in  preference  to  the  plaintiff's  claiming  under  a  deedof  truft 
by  the  mortgagor  in  his  lifetime  conveying  the  equity  of  redemp- 
tion \  and  that  although  a  bond  cannot  be  tacked  againft  the 
mortgagor  himfelf  coming  to  redeem,  it  may  be  againft  the  heir 
of  the  mortgagor ;  and  the  plaintiffs  coming  after  the  mortgagor's 
death,  come  in  place  of  the  heir.  The  court  was  of  opinion,  that 
as  to  the  judgment  debts  the  defendant  ought  to  have  the  benefit 
of  them,  they  being  prior  to  the  truft  deed,  and  as  to  what  was 
reported  due  thereon,  that  he  was  intitled  to  a  priority  to  the  cre- 
ditors under  the  deed  of  truft ;  but  that  the  bond  could  not  be 
tacked,  as  the  bond  is  a  charge  upon  affets,  and  the  court  never 
does  it  againft  creditors,  a  Fe/.  663.  1755*  Anon*  See  alfo 
I  Fe/.Jufi,  513.     1792.     Hamerton  v.  Rogers^  S.  P. 

5.  Where 


^.  Where  ai  fubfequent  purchafer  or  mortgagee  who  pro  titnti 
Is  a  purchafer,  has  notice  of  a  former  purchafe  or  incumbrance! 
he  caniiot  avail  himfelf  of  an  old  outftanding  term  prior  to  both, 
io  order  to  get  a  preference  ;  but  if  he  has  no  notice  of  fuch 
prior  purchafe  or  incumbrancci  and  having  the  beft  right 
to  call  for  the  legal  eftate,  gets  an  affignment  of  it,  equity 
will  not  deprive  him  of  the  benefit  of  it;  for  a  purchafer 
hni  JiiUf  for  a  valuable  confiderationy  and  without  notice» 
cannot  be  hurt  in  equity,  nor  have  the  bene6t  of  the  law  taken 
from  him  ;  notice  makes  him  come  fraudulently.  Alfo  where  a 
fecond  mortgagee  of  an  eftate,  on  which  there  is  an  old  outftand- 
ing  term,  has  notice  of  an  incumbrance  prior  to  his  own»  as  he 
hat  not  the  legal  eftate  in  him,  nor  the  beft  right  to  call  for  it, 
the  whole  title  and  confideration  being  in  equity,  the  general  rule 
mull  take  place,  viz.  qui  prior  eji  in  tempore^  potior  e/l  in  jure f  and 
'  the  prior  incumbrancer  may  fatisfy  himfelf  of  any  other  incum- 
brances on  the  eftate,  though  unknown  to  the  puifne  mortgagee 
when  he  advanced  the  money.  2  f^ef.  63$.  ^IS^'  WilhugUj 
V.  Willoughby. 

6.  John  Barnardi/lon  being  entitled  under  a  fettlement  in 
1695  to  a  remainder  in  tail  expe£lant  on  the  death  of  Sir 
Samuel  Barnardifon^  and  fubjc^i  to  a  term  of  99  years,  for 
raifing  1 2,000/.  by  indenture  of  7th  and  8th  Augufi  17321 
granted  a  rent  charge  of  100/.  a-year  to  plain tiflF  and  his  heirs. 
On  the  9th  of  the  fame  month  he  granted  a  rent-charge  of  100/. 
a-year  to  Gibbons ^  and  covenanted,  that  the  eftate  was  free 
from  inpumbrances,  except  the  rent  charge  to  plaintiff.  John 
Bamardijlon  afterwards  coming  into  poflcffion  of  the  eftate,  and 
having  fuffercd  a  recovery  to  himfelf  in  fee,  by  indentures  of  ieafe 
and  releafe  13  th  and  14th  March  17351  in  confideration  otGib' 
horn  having  extinguifhed  the  rent  charge  of  9th  Augufi  17321 
granted  him  a  new  rent  charge  of  100/.,  which  was  afterwards 
affigned  to  Northey  in  1 748,  and  has  been  fince  aflSgned  to  JJ" 
liffe^  There  was  a  fecond  rent  charge  granted  to  the  plaintifff 
and  two  others  to  Gibbons  by  John  Barnardtfton^  fubfequent  to  that 
in  X7351  which  was  affigned  to  Northey  and  Sir  JFiUiam  JolJiftt 
who  got  an  affignment  of  the  term  of  99  years  by  way  ox  mort« 
gage.  Plaintiff  became  owner  of  the  inheritance,  and,  the  eftate 
proving  deficient  to  pay  all  the  charges  upon  it,  filed  his  bill  to 
redeem  the  eftate  on  payment  of  what  was  due  for  principal  and 
Intereft,  on  the  term  of  g^  years.  The  defendants  fet  up  the  term 
as  a  protection  to  their  feveral  rent  charges*  The  queftion  was, 
whether  they  are  afFe£led  by  notice  of  plaintiff's  rent  charge,  and 
therefore  to  be  poftppned  thereto,  as  to  all  or  any  of  their  rent 
charges.  And  the  court  was  of ^  opinion,  that  as  to  all  the  rent 
charges,  except  the  rent  charge  of  17351  the  defendants  were  to 
be  preferred  to  the  plaintiff;  for  as  to  them,  the  defendants  are 
not  affcAed  with  notice  of  the  rent  charge  of  1732.  AmU^^i^* 
1 756.     Mertifu  V.  Jollife. 

7.  Where 
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*)»  Where  a.  purchafer  cannot  make  out  his  title  but  through  a 
def^d,  ^hich  leads  to  a  fad,  he  will  be  aflFeded  with  notice  of 
that  fdO.,  and  where  one  afFeded  with  notice,  conveys  to  another 
without  notice,  the  affignee,  having  the  legal  eftate,  (hall  not  bd 
aflFe£bed  with  notice  to  the  affignor^  and  vice  ver/a.     Ibid. 

8.  Mortgagee  of  a  reverjion  not  having  the  title  deeds,  fliall  not 
be  poftponed  to  another  mortgagee  (whofe  mortgage  was  made 
after  the  mortgagor  came  into  polTeflioni)  who  has  the  title 
deedS|  there  being  neither  fraud  nor  grofs  negligence,  a  Bro.  Ch» 
jiep,  6^0.  1789.  Tour/ey.  Maude  and  others*  /i  Penner  v* 
Jemmat,  28  June  l^SSt  ^^  notis.  Lord  Chance/lor  /aid,  that  ther§ 
tnuft  be  a  voluntary  leaving  of  the  deeds^  to  entitle  the  fecond  mort* 
gagee  to  have  the  prior  mortgage  pofiponed* 

Bjfindttttmrt  trifsrtiti  1%  Feb.  17581  between  Barrowt  Smidi  m^John  Applebee,  •/ 
the  fir ji  fart  \  plaintiffs ,  the  truftea,  of  tk$  ftcwd  fart  \  and  Edvvard  Maude  and  ail  otbtr 
tk*  joint  andfeparati  creditors  of /aid  Smith  and  Applebee,  who  fi>9uld  fign  and  jeai  tbefrt- 
mnfttf  rftbe  t  ford  fart  \  reciting  ^  among  other  thingg^  that /aid  Smi.h  and  Applebee  werg 
vide^ed  jointly  to  divers  perjont  on  aecourt  of  their  trade,  and  to  divers  perfons  on  tbtir  feparat* 
Mecostmts,  it  was  w:tneffedf  that  the  /aid  Snnitb  and  Applebee  (hy  the  dire ff ion  of  Maudft, 
Cfc.)  did  grant,  bargain ^  fellf  and  ajfgn  to  plaintiffs,  all  their  j'^int  an'l  feparati  gcods^ 
ehaitelSf  &c.  {except  as  tkerdts  mmtiontd,)  for  the  bentfit  of  their  crelitorSf  and  for  fucb  nfit 
m  therein  mentioned  ^  and  alfi  reciting  inter  alia,  that  the  (aid  Juhn  A  pp)rbee  tou  entitled  at 
of  hii  otunjeparate  efate,  to  a  reverfioo  in  fee  or  fee  tail,  exptBjnt  on  the  death  of  his  mo- 
fher^  of  divers  mtffuagts  in  the  county  c/*  ICent.  It  wot  farther  ^Itntjed,  that  the  Jaid 
John  Applebee  did,  for  hmfelff  bis  heirs,  execdCort,  and  adminiftritcrs,  covenant  vmtk 
$he  fioMffs  to  convey  and  affnrt  to  tbrnt  and  their  keirSf  all  hit  efiaie  and  intertjl  therein^ 
Jbc  nfon  trufi  to  bejold,  and  the  money  arifng  thereby  to  he  applied  upon  the  fame  trafts  und 
fnrpoftt  at  afortfaid.  And  the  *ieed  contained'  a  general  covenant  from  Smith  and  Apolebee 
Jar  farther  affurancet.  Maude  afterv9ard%  Jutd  out  a  commffmn  of  bankruptcy  against  Joha 
Applebee,  %yd  April  X76«,  and  he  and  Pacatus  bhard  were  ckefen  ajfignees,  and  an  afm 
^gnment  and  bnrgain  and  file  esecnted  to  them.  The  aJfigneeSf  a  ift  Dec.  1 760,  filed  their 
mli  ngm^  the  plmntiffs  to  *et  afide  the  tmft  deed.     On  the  1  %tb  of  March  ij^i,  an  order  I 

u  made  that  the  parties  fhwU  bring  aQions  to  try  their  rights y  and  the  plmntiffs  obtained  s 
rda8  in  an  affion  of  trover  agoinfi  the  afftgneet ;  and  the  afiigneet  tvere  nonjuited  in  an 
_  iM  wkkh  they  brongbt  againjf  the  plaintiffs,  Mary  Appkbee,  the  mother  of  Johttr  died 
mf  the  ^h  Feb.  1762.  Plmaiffs,  the  trupeet^  filed  their  bill  aga'nft  the  afifgnees  to  have 
the  ^te  delivered  to  theme  both  caufes  came  on  together,  \%th  Nov.  17S59  before  Lord 
Nortbiogtoni  nohem  a  decree  was  made  confirming  the  trufl  de»d,  and  ordering  the  affgnea 
enjoin  in  conveying  all  their  e/tate  and  inter^  in  the /aid  nujfuaget  to  the  plaintiffs  the  trnfees^ 
w  at  theyfiknld  appoint  \  his  Ivdfinf  being  of  opinion  tbvt  aa  the  eftaie  wat  bound  by  a  fpe-  '  ^ 

csfit  covenant  Ux  further  aflurance  from  the  bankrupr,  th'y  are  betome  entitled  to  that  ittm 
tmr^,  tithich,  on  the  bankrupt ty  and  the  operation  pf  law  thereon,  is  now  vefled  in  thejaid 
da/endantt,  the  affgnoti  $  and  the  bill  filed  by  the  ajfignaes  wat  dijndffed  with  eifis^  Edwards 
«r«  Applebee,  1765.     %  Bro.  Ch.  Rep.  65a.  in  notia. 

.9.  The  title  deeds  of  an  eftate  were  depofited  with  the  plaintiflF 
as  a  fecurity  for  his  demand.  The  defendant,  14  years  after- 
wardSf  upon  the  eye  of  a  bankruptcy  of  the  mortgagor,  took  a 
mortgage,  antedated  \  he  had  notice  of  the  depofit,  but  avoided 
inquiring  into  the  purpofe  for  which  it  was  made.  The  depofit 
prevailed.  2  ^/s^r*  427.  HiL  34  G.  3.  Birch  ▼•  Ellames  and 
ethers t  98.  See  Emrl  of  Deloraine  v.  Browne^  3  Bro.  Ch.  Ca.  633* 
Smith  V.  CAiy,  in  notii. 

ID.  Title  deeds  were  depoGted  as  a  fecurity  for  money ;  the 
defendant,  a  creditor  of  the  mortgagor,  fearing  his  immediate 
iofoWcncy,  took  a  conveyance  of  the  fame  premifes  without  notice 
of  the  depofit.  The  conveyance  was  held  good.  2  jtnfin  433* 
Hit.  34  Geo.  3.    PlunA  v.  Fluitt. 

Vol.  V.  S  ' 
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'^^'"-»^'  (M)  Provifo.     To  make  Intercft  Principal,  oir  to 

enlarge  or  lefTen  it. 

I*  ^  Lends  money  upon  a  mortgage  at  a  certain  rate  of  in- 
-^*  terefty  and  afterwards  by  parol  agrees  to  reduce  the  rate 
of  intereft  \  this  agreement»  though  not  in  writingi  is  binding ; 
but  the  fa^  ought  to  be  tried  by  a  jury  upon  a  proper  ifTue.  6  Bro. 
P*  C.  580.      1773-     Lord  Milton  v.Edgworth  and  others* 

2.  Where  a  mortgage  is  at  four  per  cent,  and  a  half  intereft,  with 
a  provifo,  that  if  the  intereft  be  paid  after  each  half  year,  before 
three  quarters  of  a  year  become  due,  the  mortgagee  will  accept 
four  per  cent.  \  if  the  mortgagor  fails  in  paying  the  intereft  at 
the  appointed  time  he.  cannot  be  relieved.  3  Ath,  519.  1747* 
Nicholls  V.  Maynard, 

3.  Where  a  mortgage  is  made  with  a  refervation  of  four  per 
cent,  intereft,  and  a  provifo,  that  on  non-payment  thereof  within 
a  certain  time  after  it  is  due,  the  mortgagor  (hall  pay  five»  this  is 
but  a  nomine  poena  and  relic vable  in  equity.     lUd. 

isviH.4st.  ^NJ  Payment  or  Tender.     By  whom. 

t.  \yfOKEY  due  upon  a  mortgage  is  a  debt  of  the  mortgagor,  to 
"^  '*'  the  payment  whereof  his  perfonal  eftate  is  primarily  liable, 
(the  land  being  conGdered  only  as  a  pledge,)  as  between  his  heir 
or  devifee,  and  his  executor ;  unlefs  fome  exprefs,  or  necefiarily 
implied  declaration  of  his  exempts  his  perfonal  eftate  and  throws 
the  charge  upon  the  real.  6  Bro.  P.  C  520.  1772.  Ear!  of 
Belvidere  v.  Rochfort.  See  alfo  Bunb.  301.  Fereyes  v.  Robertfou^ 
and  Walher  v.  Jack/on^  in  notisf  and  2  Ati.  624.  424.  Ibid. 
Ga/tonv.  Hancock.  HaJIetuood  v.  PopCf  3  P.  Wms.  322,  and  the  cafes 
there  cited.  Bridgeman  v.  Dove^  3  Atk.  20 1.  ,AmbL  33.  Lord 
Inchiquin  v.  French^  1  Bro.  Ch,  Rep.  145.  Samvfell  v.  fVake^  AmU. 
115.  Parfons  v.  Freeman.  Woods  v.  Huntingford^  3  Vef,  1 28.  Mar^ 
chionefs  Dowager  ofTweedalev.  Earl  of  Coventry^  i  Bro.  Cb.Rep,  240. 

2.  Teftator  defires  all  his  debts  may  be  dtfcharged  by  his 
executors;  adding,  "  I  mean  thofe  only  of  my  own  contra£ling, 
not  thofe  heavier  debts  of  my  family  ;"  gives  his  perfonal  eftate 
to  his  mother,  whom  he  makes  executrix,  defiring  her  to  pay 
all  his  juft  bebts  exaflly.  Long  after  making  the  will  the  mo- 
ther buys  in  mortgages  charged  on  his  eftate  by  his  ance^ori, 
and  the  fon  covenants  to  pay  the  money.  TKe  perfonal  eftate 
is  ftill  exempted  from  the'  principal  and  intereft, due  on  thofe 
mortgages^  which  are  ftill  a  charge  on  the  real.  1  Vef.  5.1.  1747* 
Leman  v.  Newnham. 

3.  Where  money  is  borrowed  on  the  wife's  eftate,  partly  Jo 
pay  her  debts,  and  partly  for  the  hufband's  ufe ;  he  fliafU  not  in« 
demnify  her  eftate  againft  any  part  of  it.    Otherwife,  if  it  were 

borrowed 


hoTTowfii  for  his  ufe  only,  but  there  is  no  inftance^  where  the 
whole  is  borrowed  for  the  hu(band,  that  he  is  bound  to  indem« 
nify  her  efta'e,  if  at  the  fame  time  he  made  a  fettlement  upon 
her,     AmbL  \^o.     1752.     Lewis  ^r.  Nangle. 

4«  Two  perfons  buy  eftates  fubje£l  to  a  mortgage  made  by  the 
former  owners,  they  take  upon  themfelves  different  mortgages^ 
and  covenant  with  each  other  for  the  payment  of  them,  they  do 
not  by  that  means  make  thrir  perfonal  eftate  liable.  AmbJ.  17 1. 
1 753.     Forrefler  v.  Lord  Leigh. 

5.  Notwithftanding  a  charge  upon  a  term  for  payment  of 
debts,  a  leafehold  eftate  purchafed  by  the  teftator,  fubjeft  to  a 
mortgage,  (hall  bear  the  burthen  of  that  mortgage,  it  not  being 
properly  the  debt  of  the  teftator.  i  Bro.  CL  Rep.  4^^.  1784^ 
Duke  of  Ancafter  v.  Mayo  and  others.  Vide  2  Bro.  57.  Earl  of 
Tankerviiie  v.  Fawcett^  2  Bro.  Ch.  Rep.  10 1.     Tweeda/ev.  Twee^ 

•daU^  3  Vef.jun.  103.  Gray  v.  Minnethorpe^  Brummel  v.  Pro^ 
therot  Ibid.  ill.  Read  y.  Litchfield^  Ibid..^^^.  See  al(b  Mr* 
Cbx's  note  to  Evelyn  v.  Evelyn^  2  P.  JVms.  664. 

6.  The  teftator  devifed  his  real  eftate  to  be  fold,  and  the  montj 
to  arife  by  the  fale  to  be  applied  to  pay  mortgages  and  other  debts^ 
the  refidue  to  be  added  to  his  perfonal  eftate ;  and  it  was  decreed 
to  be  fold,  though  there  were  no  txprefs  words  to  exonerate  the 
perfonal  eftate.     2  Bro.  Cb,  Rep,  60.    Webb  y.  Jones. 

7.  There  being  a  provifion  in  a  fettlement  of  5000/.  for  a  child 
at  21,  the  father  by  will  added  5000/.  more,  and  charged  all  on  a 
refiduary  real  fund,  which  he  had  alfo  made  liable  to  debts  and  , 
legacies,  in  aid  of  his  perfonal  eftate ;  the  charged  eftate  (hall  not 

be  exonerated  by  the  perfonal  eftate.  2  Bro.  Cbm  Rep.  3 16. 
Ward  V.  Lord  Dudley  and  Ward. 

8.  Where  one  devifed  a  redory  for  lives,  fubjej^  to  a  charge, 
although  the  leafe  be  changed  by  adding  new  lives,  and  a  bond 
given,  by  the  owners  of  the  leafe  to  the  devifee,  it  continues  a 
charge  on  the  church  leafe,  and  not  on  the  perfonal  eftate  of  the 
obligor  in  the  bond.  2  Bro.  Ch.  Rep.  604*  17^9*  Billinghur/i 
▼.  Walter. 

(Q.  2)  Payment  or  Tender,  what  is  good.  isvio.45«. 

I.  i^OTICE  of  paying  oiF  a  mortgage  muft  be  given  to  the 
■^^  mortgagee  at  leaft  (ix  calendar  months  before,  and  the 
money  muft  be  tendered  on  the  day  of  the  determination  of  that 
notice :  for  where  the  mortgagee  omitted  to  tender  the  money  on 
the  ttfry  day  on  which  the  notice. expired,  and,  in  confequence 
thereof  the  mortgagee  refufed  the  tender,  the  payment  of  the  in- 
tereft  was  held  by  Lord  Hardwiche  not  to  be  thereby  fufpendedj 
for  that  by  the  omi(rion  of  the  mortgagor,  the  mortgagee  was 
become  entitled  to  a  further  notice  oi  fix  calendar  months ^  at  the 
expiration  of  which  a  ftri£k  tender  muft  be  made.  Hix  v.  Ling^ 
Powell  on  Mortgages^  412* 

S3  2.  Where 
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2.  Where  there  arc  covenants  in  a  deed  of  aflignment  on  the 
part  of  the  moitgapee,  he  may  refufc  to  take  the  principal  and  in- 
tereft  though  tendered,  till  he  has  an  opportunity  of  advidng  whh 
his  attorney  >«'hcther  he  may  fafcly  execute.  3  AiL  89.  1744-. 
Wiltfjire  V.  l^mith. 

3.  Thtre  are  fevcral  inftances  of  mortgages,  where  there  arc 
many  attempts  by  a  mortga^zor  to  pay  them  off,  and  reafonable 
offers  of  payment ;  yet  if  a  (lri£l  tender  is  not  made,  the  court 
cannot  flop  the  interefl :  though  cafes  may  be  where  the  court 
wifli  to  do  it.  That  of  adding  a  more  generous  kind  of  part,  if 
mortgagee  had  taken  it,  is  not  what  the  court  is  to  go  by.  Per 
Lord  Hiirdwicke^  2  Vef.  372.      1 75 1.     Bijhop  v   Church. 

4.  Intereft  on  a  mortgage  not  (lopped,  but  on  a  proper  tender 
and  notice.  Not  upon  propofals  to  dedudl  upon  an  open  ^c^ 
count  on  the  other  fide.  2  Vef.  678.  I75S«  Garjorth  r, 
Bradley* 

isvin.457.  (P)  Difcharged,  by  what  h€t. 

T  F  a  mortgage  be  found  cancelled  in  the  h  inds  of  the  mortg^igeci 
^  it  is  as  much  a  relcafe  as  a  cancelling  the  bond.  1  Aik*  520^ 
1738.     Harri/ony.Owen. 

i5Vin.457.  (  Q^)  Redemption,  by  whom.. 

I.   A  Mortgagor  may  redeem  his  mortgage,  even  though  he  ha» 
^^  covenanted,  or  even  taken  an  oath  not  to  redeem.    Comjnii 
Rep*  348.     7  G.  1.  Eaft^  Term.     Com  v.  Atkyus. 

2.  The  crown  may  redeem  eftates  mortgaged,  forfeited  for 
high  treafon  by  the  mortgagor.  I  Bro.P.C.  112*  170!^.  Attor^ 
iieyGeneral  v.  Crofts  and  other u 

3.  Mortgage  by  a  popifli  peer  may  be  redeemed  by  the  next 
proteftant  kin.  Bunb.  346.  1739.  Joms  v.  Meredith  and  others^ 
Comyns^s  Rep,  661. 

4.  One  who  claims  under  a  voluntary  conveyance  may  redeem 
*^              a  mortgage.     Comyns's  Rep.  669.     Ibid, 

5.  A  hufband  may  be  tenant  by  thie  curtefy  of  an  equity  of  re^ 
demption.      l  Atk.  603.     Cnjlorne  v.  Scarfe  and  others. 

6.  A  md(tgagee  till  he  is  fully  fatisfied  principal,  intereft,  and 
cods,  is  not  obliged  to  quit  pofTeiTioa  to  a  purchafer.  2  Atk>  2» 
1737.     Dcivy  v.  Barker. 

7.  G.  H.  in  1693  confeiTed  a  judgment,  but  it  was  not  to  take 
place  till  after  the  death  of  a  woman  who  lived  till  1726.  The 
cftate,  fubjcft  to  this  judgment,  defcended  to  J.  /f.,  who  mort- 
gaged it  to  the  defendant,  and  in  1721  became  a  bankrupt,  five 
years  before  the  judgment  was  to  take  place.  Lord  HardwickCf 
Cliancellor,  held  the  reprefentative  of  the  judgment  creditors, 
and  not  the  a(rj>^nee  under  the  commifTion  entitled  to  redeem, 
and  to  have  the  ell:ate  of  G.  iif •  eioneratcd  out  of  the  eftatc 
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of  y.  H.f  iffufficlent.     2  ^//i.  440.     Nov.  I742,     Stoneiewfry, 
Thompjon* 

8.  A  judgment  creditor  before  he  Is  entitled  to  redeem  a  mort- 
gage of  a  leafehold  eltate  and  bond  creditor  mud  take  out  execu- 
lion,  3  Aik,  200.  1744.  Shirley  v.  Watts. 
.  Q*  Before  execution  on  a  judgment  obtained  again  (I  D.  on  an 
a£tion  upon  a  promife  of  marriage,  he  by  mortgage  conveys  his 
whole  cfiate  to  the  defc:ndant ;  the  court  would  only  allow  the 
plaintiff  to  redeem  the  defendant.     3  AtL  192.     1744*     KiNg  v. 

MiriffaL 

10.  Tenant  in  tail  pays  ofF  an  incumbrance  by  mortgage,  but 
takes  no  afli^nment;  the  remainder-man  over  fuSjvdl  to  pay  it 
to  his  reprcl'(^ntatives.     i  Vef,  258.     1749*     Mirkham  v«  Smith*  ^ 

In  I  Brntom  ti8.  J^ori^  Thurlow  keldf  on  the  authority  if  f kit  eafe,  and  9f  AtntCbary 
0md  ':r.  ^n^  1  Vci'.'477.  tkat  tenani  in  tad  fajia^  off  an  iw>.umbraact  it  on'y  infer  end  ^  that 
ba  mf'int  to  ac9irrjtr  tbi  tfiate,  and  evtdt'^ct  may  bt  produced  to  Jbevf  the  rontrury.  The 
ruU  of  law  itf  xvUre  tenant  for  lift  past  -ff  an  incumbrance^  be  fitail  be  creditor  for  the  wa- 
mey  ;  but  where  ttnant  in  fa-l  pays^  it  n  in  exoneration  of  the  efiate,  of  which  he  miy  makt 
himfelf  absolute  ott  ff«r.     1  bid,  in  noti  1. 

1 1.  Equity  of  redemption  will  follow  the  cuftomof  a  copyhold 
as  to  the  kgal  rdate,  as  it  does  Burrough  Englijh  lands ;  which  if 
mortgiiged,  the  equity  of  redemption  will  d»-fcend  to  the  yonngeft 
fon  :  fo  in  a  mort^ajje  Qf  gavdkind^  the  equity  of  redemption  will 
defcend  to  all.     2  f^ff.  304.     175 1«     Faiucet  v.  Lowther, 

12.  A  prior  mortgagee  may  tack  a  fubfequent  judgment;  net 
e  r^/i/ra— may  tack  a  bond  again  (I  the  heir  of  the  mortgagor,  but 
not  againft  mortgagor  himfelf  or  creditors.  2  Vef.  662.  I7SS» 
Anon.     Vide  letters  C,  D,  and  £• 

(R.  2)  Redemption  of  what.  s5Vio.46i. 

I.  •TpHE  bill  in  this  cafe  was  brought  by  the  plaintiff  as  repre- 
*  fentative  of  Sir  Thomas  Cooke  to  redeem  the  fum  of  2500/. 
Eaji  India  (lock,  transferred  to  Mr.  Ewer  the  firft  of  Jpril  1708, 
for  fecuring  the  fum  of  2000/.  and  intercft  at"  6  per  cent, ;  Mr. 
Mwer  having  executed  a  defeazance,  whereby  he  obliged  himfelf 
to  re- transfer  the  (lock  on  payment  of  the  2000/.  and  interell  on 
the  2d  of  5^w/y  following.  ^\r  Thomas  Cooke  died  in  1709;  and 
the  bill  was  brought  in  1729  ;  and  Lord  Hardwicke  teiixfcd  to 
decree  a  redemption,  and  difmified  the  bill.  2  jitk.  303.  1742. 
Lock  wood  and  others  v.  Ewer* 

2.  A  petition  was  prefented  on  behalf  of  a  mortgagor,  that  the 
mortgagee  of  a  naked  advowfon  miy  accept  of  his  nominee  and 
prefent  him  upon  an  avoidance,  the  incumbent  being  dead  \  which 
was  ordered.     3  dttk.  559.     1747.     Mackenzie  v.  Robin/on. 
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i5Vin.464.  /T)  Redemption.     On  what  Terms. 

I.  T\EF£NDANT  hat  a  prior  judgment,  and  a  moitgaf^e  like^ 
'^  wife  upon  the  eftate  of  A  ;  a  fufequent  judgment  credi- 
tors but  prior  in  time  to  the  mortgage,  brings  his  bill|  and  prays  z 
fale  of  the  mortgagor's  eftate,  who  is  likewife  willing  and  deGrous 
to  fell ;  but  as  the  mortgagee  had  no  notice  of  fuch  judgment,  the 
court  would  not  dircGt  a  fale  in  favour  of  the  creditor  on  the 
fecond  judgment,  unlefs  he  would  pay  off  principal  and  intereft 
on  the  fir  ft  judgment  and  mortgage,  i  Ati.  520.  1739.  Sir 
Hugh  Smith/on  v.  Thampfon^ 

2*  Where  »  moi[tgagee  was  prefent  whilft  a  mortgagor  tras  in 
treaty  for  his  fon's  marriage,  and  concealed  his  mortgage,  the 
•court  decreed  in  favour  of  the  fon,  the  wife,  and  the  iffue. 
2  '^ii'  49r     1740.     Berefordw*  Mi/ward, 

3.  The  rule  of  the  court  as  to  prior  incumbrancers  taking  in  a 
fubfequent  one,  fo  as  to  tack  it  to  the  prior,  is  where  he  is  a  hpna 
fidt  purchafer  of  the  puifne  incumbrance  without  notice  of  inter-r 
mediate  ones.     2  Atlt.  53.     1 740.     Mqrret  v.  Pajhe^ 

4.  \i  a  prior  mortgagee  takes  an  aflignment  oJF  a  third  mort- 
gage, as  a  truftee  only  for  another  perfon,  he  fliall  not  be  allowed 
to  tac](  the  two  mortgages  together  to  ^e  prejudice  pf  intervening 
incumbrancers.     Ibid. 

5.  The  reafon  why  a  mortgage  m^y  be  tacli^ed  to  a  judgment  is 
this,  becaufe  the  judgment  creditor,  by  virtue  of  an  elegit,  may 
bring  an  eje£iment,  and  hold  upon  the  extended  value;  and  as  YA 
bas  the  legal  intereft  in  the  eftate,  the  court  will  not  take  it  from 
him  \  but  this  holds  only  where  the  fame  perfon  has  both  judg- 
ment  and  mortgage  in  rhe  fame  right,  and  not  where  he^has  the 
judgment  in  his  own  right,  and  thp  mortgage  ii^  another  righ^ 
Its  a  truftee  only.     Jbid^ 

6.  Where  there  is  a  prior  mortgagee,  who  has  a  puiCfie  incuo^ 
brance,  a  fecond  mortgagee  (hall  not  redeem  the  prior  without  re^^ 
^eeming  the  puifne  at  the  fame  time  ;  and  the  reafon  is,  becaufe 
the  legal  eftate  is  in  the  firft  mortgagee,  and  the  court  will  not  take 
iway  that  bene Gt  from  him,  provided  he  had  no  notice  pf  the  fecondg 
at  the  time  he  bought  in  the  puifne  oqe^     Ibid. 

7.  Where  a  mortgagee  has  a  bond  likewife  from  the  n>ortgagor| 
the  heir  m^ft  difcharge  the  one  as  well  as  the  other.     Bndf^ 

8.  Where  a  prior  incumbrancer^  has  a  bond  likewife,  it  (hall  be 
poftponed  to  all  other  incumbrances,  whether  by  mortgage,  judg- 
ment, or  ftatute  ftaple.     Ibid.  , 

9.  A  prior  creditor>  who  buys  in  a  puifne  incumbrance,  though 
he  did  not  give  the  full  value,  (hail  be  allowed  the  whblej^Pther^ 
wife  as  to  a  truftee,  agent,  heir  at  law,  or  executor.     Bid.,  v- 

10.  Thomas  Matthews  gave  the  plaintiffs  at  different  times  threes 
fiotes,  one  for  450/.,  another  for  250/.,  and  the  laft  for  1.50/.,  ^nd 
ciprcffed  in  each  to  be  fecured  by  mortgage  on  my  ^ohe-HaU 

eftate  % 


cftate  \  the  drawer  of  the  notes  had  before  mortgaged  the  liimQ  ' 
eftate  to  the  defendant;  the  plaintiff  takes  in  a  prior  mortgage  to 
proteA  the  fums  lent  upon  the  notes.  Lord  Hardwicke  held  there 
was  nothing  to  differ  this  cafe  from  the  common  one,  and  that  the 
defendant  (boald  be  paid  the  money  lent  upon  the  notes  in  the 
firft  place,  as  well  as  the  money  due  upon  the  afljgnment  of 
the  prior  mortgage.  2  Atk.  347.  1742.  Mathews  v*  Cart' 
Wright. 

1 1 .  A  prior  mortgagee  may  tack  a  judgment  to  his  mortgage^ 
though  fubfequent  in  time  to  a  fecond  mortgage,  provided  he  has 
no  notice  of  the  fecond.  2  AtL  352.  Shsfberd  v.  Titlej.  1742. 
See  2  Vef  662.  jfnofif  S.  P. 

12.  I^rd  Chancellor  Hardwicke  faid  he  was  inclined  to  think 
that  the  limitation  in  a  fettlement  to  W.  R,  for  life,  and  to  the  ufe 
of  the  heir  male  of  hisliody,  had  created  an  eftate  tail  in  him,  and- 
that  the  plaintiff  has  not  the  legal  title  to  the  eftate,  and  if  he  had, 
that  he  was  not  entitled  to  come  into  equity  for  deeds  and  writings 
till  he  had  eftablifticd  it  firft  at  law,  and  therefore  difmiffed  the 
bill  fo  far  as  it  prays  to  fet  afide  the  mortgage,  but  left  him  at 
liberty  to  rede<*m  the  affignee  of  the  mortgage.  3  jitk.  291, 
1745.     Warrick  ▼.  Warrick* 

13.  The  rule  of  the  court  as  to  a  mortgagee,  who  is  likewtfe  a 
bond  creditor,  is  that  he  may  tack  it  to  the  mortgage  as  againft 
the  heir,  becaufe  affets  being  defceoded,  he  cannot  redeem  one 
without  paying  off  the  other.  3  uf/i^.  556.  1747*  PowisY. 
CorbeH. 

14.  A  mortgagee,  who  lent  a  further  fum  upon  bond,  (hall  not 
be  allowed  to  tack  it  to  his  mortgage  in  preference  to  creditors 
under  a  truft  created  by  the  will  of  the  mortgagor  for  payment  of 
debts.     3  Atk.  630.     1748.     Heanes  ▼.  Bauee. 

15.  The  reafon  why  the  heir  of  the  mortgagor  (hall  not  redeem 
the  mortgage,  without  paying  the  bond  likewife,  is  to  prevent  cir* 
Cttity,  becaufe  the  moment  the  eftate  defcended,  it  became  affets 
and  liable  to  the  bond ;  the  fame  rule  will  hold  as  to  a  devifee  of 
|he  mortgaged  premifes.     Rid. 

16.  Where  there  is  a  purchafer  for  a  valuable  con(]deratioii 
without  notice  of  a  mortgage,  the  mortgagee  cannot  tack  his  bond 
to  it,  and  he  can  only  have  it  out  of  the  general  affets  of  the 
snortgagor.  3^li.#59.  1747.  Trougbtenyi.Troughton.  i  Vef. 
46.  S.  C 

*  17.  A  third  mortgagee  cannot  buy  in  a  prior  fecurity^  di(^ 
place  a  fecond  mortgagee  after  a  decree  to  account,  and  before  the 
Mailer  has  made  his  report.  3  ^/i.  8ii.  1754*  Wortleyx. 
^irkbead.     2  ^  571.  S.  C. 

1 8.  Where  there  is  a  claufe  of  cedemption  in  a  feparate  deed^ 
the  court  adheres  to  it  ftri£Uy  to  prevent  the  equity  of  redemptioa 
from  being  entangled  to  the  prejudice  of  the  mortgagor,  i  Vef* 
160.     1748.     Baker  yf.  Wind. 

19.  The  hufband  of  tenant  in  tail  takes  in  a  mortgage,  and  is  ia 
lecetpt  of  the  rents }  on  a  hiU  to  redeem  by  the  reverfioncr  aftef 

the 
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the  wife's  death,  the  hu(band  (hall  not  be  allowed  intereft  on  the 
inortgai;e  duiitig  the  life  of  the  wife.  I  Vef.  477.  1750.  Anuf* 
bury  V.  Broivn. 

20.  A  deed  of  appointment  of  lands  in  Middkfex^  purfuant  to  a 
power  in  a  former  deed,  podponed  to  a  mortgage  fubfequent  to, 
but  rcgiftered  before  it.     2  Vef,  413.     HS^-     ^crafton  v.  ^tincey 

2f.  A  fccond  mortgagee  witli*notice  of  a  former,  but  without 
notice  of  a  truit  clurge  antec^^denr  to  both,  of  which  the  firft  mort-» 
gaaec  had  norice,  mud  take  fubj-ft  to  that  demand.  2  VtJ.  485. 
1752.     Eari  of  Pitnfret  v.  Lord  Wind/or, 

22.  Judgment  creditor  bcinjz  pliiniifFin  equity  (hall  have  fitiC- 
fadlion'  Hgaind  the  heir  at  I  iw  out  of  a  moiety  only  of  the  land  i 
but  if  the  heir  at  law  cones  to  redeem  a  mortgjge,  and  the  mort- 
g'leee  has  a  juH;;nient  hefid'-s  his  mortgage,  he  muU.  redeem  boih. 
^/?..V.  la.      i743»     &tiUn:.'in  V.  AJbdonvn. 

23.  '''vvo  lep^rare  nioiri/ajif*»  oi  different  eftdti^s  to  the:  i  imc 
p^Mon  1  purchafer  of  tii«  tquiiy  oi  rrdm  ^tion  of  en*  i*  ^!  cm 
cuiiiot  r.  de  m  the  mortga^^e  upoi.  that  cl'ac  oi.ly^  he  inull  re- 
deem bi  ih.     jimbL  733.      »7/3-     Ex purte  Ca*t  r. 

24.  Fxccutor  of  a  morrgigcc  /cnos  moi»tv  u  c  mirres^ornn 
bond,  he  may  tack  the  bond  to  the  moitt^/^ge  as  againli  Wic  h  r 
or  devife'e  of  the  mortgagor,  but  not  againil  crrdifor^,  iT  the 
eftate  is  ch,}r)>ed  with  ihe  payment  of  debts.  Ambl,  ^85.  1770* 
Price  V.  Faftnedge, 

<    25.  The  third  mortgagee,  buving  in  the  firft  mottg^fit pendefiie 
Uie^  (hall  exclude  the  fccond.    i  Bro.  Ch,  Rep.  63.    1779.    Robins 
/on  V.  DavtfonJ 

26.  Where  the  legal  eftate  is  in  a  morrgageei  the  fubfequent 
fecurities  (hall  have  prioricy.  1  Bre.  Ch.  Rep.  353.  Becke$  t« 
Cordley. 

27.  Mortgagee  of  a  reverSon  not  having  the  title  deeds  (hall 
not  be  poftponed  to  a  fubfequent  mortgagee  (whofe  mortgage 
was  made  after  the  mortgagor  came  into  pofieiTion)  having  the 
title  deedS|  there  being  neither  fraud  nor  negligence.  2  Bro.  Cb. 
Rep.  650.  1 789.  Tourle  v.  Rand.  Vide  Penner  v.  Jemfnatt^  and 
MduHif44  V.  Applehee^  in  natis. 

«8,  Mortgagee  having  alfo  a  bond,  cannot  tack  it  againft  other 
fpecialty  creditors,  though  he  may  againft  the  heir.  3  Bro.  Cb. 
Rep.  162.     179^.     L^wthian  v.  Hafel.  Hamerton  v.  Rpgers^  S.P, 

I  VeJ.jun.  513.  . 

29.  Pcrfonal  fecurities  pledged  for  a  fpecific  debt  after  a  mort- 
gage to  the  creditor;  the  fame  fecurities  with  others  were  pledged 
to  him  for  the  balance  of  an  account;  the  tranfadion  being  dif- 
tinft,  redemption  of  the  perfonal  fecurities  was  decreed  without 
difcharging  what  was  due  on  the  mortgage,  a  Vefjun.  372. 
1794.     Jones  \»  Smith. 

30.  4.  engaged  with  B.  in  ope  mortgage  only,  may  redeem» 
though  h.  has  pledged  another  eftate  to  the  fame  pcrfon.  Ibid.  376. 

3 1 .  Two  mortgages  to  the  fame  perfon  abfolute  at  law ;  mort- 
gagee may  infift  that  both  or  i^cithcr  (hall  be  redeemed  by  the 

mortgagor  or  his  affignec.    Hid. 

32.  A  bond 
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.  32.  A  boftd  cannot  be  Ucked  to  a  mortgage  againft  the  mort- 
gagor or  creditors  ;  but  may  againft  the  heir,  merely  to  prevent 
circuity  of  a£lion.     2  Vefjun,  376.     1794'     Jones  v.  Smith. 

33.  Mort^agree  may  protect  himlelf  againft  a  claim  of  dower  by 
tacking  an  afiignmcnt  of  an  old  mortgage  term  prior  to  ,lhe  right 
Xo  the  dower.     5  Vef.jun.  436.     1 799.     Wynn  v.  Williams. 

(U)  Redemption.     At  what  Time.  liZllLifl- 

J.  A  Redemption  of  a  ft  ale  mortgage  was  decreed  after  the 
**  mortgagee  had  been  in  pofllffion  68  years ;  but  this  de- 
cree btin^  made  upon  9  bill  of  revivor,  was  held  to  be  improper^ 
and  therefore  rcverfed,  >yithout  prejudice  however  to  the  queftton, 
whether  the  eftate  was  redeemable  or  not,  whenever  it  (hould  be 
brought  into  queftion  by  a  proper  bill.  2  Bro.  Par.  Caf.  44.  17 17. 
Dame  Anna  Dorothea  Birne  v,  HartpgU  and  others, 

2.  I  he  heir  of  a  mortgagor  brings  his  bill  to  redeem  an  old 
mortgage.  Thf  defendant  pleads  title  as  a  purchafor  for  a  valu- 
able confideraiion  under  a  marriage  fettlement,  without  notice  of 
the  mortgage.  The  fettlement  was  made  by  ti^e  original  mort- 
ga;;cre,  and  there  was  a  quiet  poflciTion  for  70  years.  The  plea 
was  allowed.  4  Bro.  Par.  Caf.  74.  173a.  ^W  Dunfany  v. 
Sba%u- 

3.  Where  the  mortgage  money  is  ftipulated  to  be  paid  In  one 
entire  fum,  and  the  mortgagee,  and  thofe  claiming  under  binif 
had  been  in  pofftflion  for  near  ico  years  without  foreclofing  5.  a 
bill  brought  to  redeem  fliall  be  difmiff-d  with  cofts.  4  Bro.  Pai\ 
Caf.  369.     Hartpole  v.  Walfh  and  others^  I740« 

4.  On  a  bill  filed  to  redeem  a  mortgage,  55  years  after  the  dnte 
^^  *^  47  years  after  the  mortgagee  had  got*  into  pofleflTion,  after 
five  ejeclmehts  brought  to  dtfeat  bis  eftate  by  a  title  paramount^^ 
and  after  refufing  by  four  different  anfwers  to  come  to  account 
on  the  foot  of  the  mortgage  and  redeem  the  lands  ;  a  redemptioff 
wras  decreed,  and  an  accourit  of  rents  and  profits  dire£led.  5  Brom 
Par.  Caf  194*  '  1756-     Palmer  v.  Jackfon. 

.  5.  Upon  a  bill  to  redeem,  it  appeared  by  the  plaintiiTs  own 
fhewing,  that  the  defendant  had  been  in  an  uninterrupted  pof- 
feflion  above  34  years,  and  no  incapacity  was  (>retendcd ;  a  de- 
murrer was  allowed.  Bunb.  55.  1719*  Frafer  and  others  v. 
Moor* 

6.  Mr.  North  had  been,  in  pofleQion  as  mortgagee  fince  1686. 
Iix  the  year  1720  a  bill  was  brought  by  the  reprtfentative  of  the 
mortgagor  for  a  redemption.-  Mr.  North  filed  a  bill  for  a  fore- 
clofure,  and  upon  hearing,  the  ufu  d  decree  was  made,  that  he 
ihould  account,  have  all  jult  allowances,  and  be  examined  on  in- 
terrogatories, which  he  was ;  and  it  appeared  thereby,  that  the 
eftate  was  indebted  to  him  above  5000/.;  now  it  was  moved  for 
the  plaintiff,  that  the  defendant  Oiould  produce  til  books,  writings, 
and  papers  relating  to  the  account  on  oath,  which  the  court  or- 
dered 
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dered  as  to  books  and  papers,  but  made  no  order  as  to  the  writings 
relating  to  the  title.     Bunb.  288.     1730.     Dtan^  clerk  v.  North, 

7.  After  a  pofleffion  of  a  mortgagee  for  25  years,  the  court  de- 
creed a  redemptiooi  on  the  defendant's  fubmitting  by  his  anfwer 
to  be  redeemed.     2  Ath.  140.     1740.     ProBer  v.  Odtes, 

8.  Where  no  demand  has  been  made  upon  a  bond  for  20  years^ 
the  judge  will  dire£l  a  jury  to  find  it  fatisfied.  2.  Atk.  144. 
1740*     GratwUi  v.  Simpfch  and  others. 

9.  The  reprefentative  of  Sir  T.  C.  prays  to  redeem  2500/.  Ea/l 
India  flock  transferred  to  the  defendant  the  firft  of  April  1708  for 
fecuring  2000/.  and  intereft  at  6  per  cent.^  to  be  re-transferred  on 
payment  of  principal  and  intereft  the  2d  of  July  following.  Sir 
ST.  C.  died  1709 ;  the  fon  brought  the  bill  in  1729.  Lord  Hard" 
vHcke  refufed  to  decree  a  redemption,  and  difmifled  the  bill. 
2  Ath  303.     1 742.     Loclwood  V.  Ewer. 

10.  Length  of  time  pleaded  in  bar  to  a  redemption  of  a  mort* 
gage  being  made  in  17 13,  the  mortgagee's  folicitors  appearing  to 
have  fettled  an  account  in  1730,  in  order  to  pay  off  the  mortgage^ 
Lord  Hardwicle  held,  that  that  would  fave  the  right  of  redempo 
tion.     2  ^ti.  333.  1742.     Anon. 

11.  Coverture  is  no  excufe  for  not  redeeming  a  mortgage;  for 
if  a  woman  becomes  afterwards  difcovert,  the  ftat.  of  limitations 
will  run  from  that  time.     Ihid. 

Ik.  Tenancy  by  the  curtcfy  is  no  excufe,  for  it  is  of  no  confe- 
<)uence  to  a  mortgagee,  who  has  the  equity  of  redemption  ;  if  they 
do  not  make  ufe  of  th«ir  right,  they  (hall  be  barred.     Ikid. 

13.  Premifes  are  conveyed  to  a  mortgagee,  till  hejhall  have  re* 
cnv^d  by  the  retfts  and  profits  the  money  which  he  has  advanced, 
and  intereil;  this  was  redeemable  after  40  years,  for  the  mort* 
gagee  took  the  eftate  fubje£l  to  a  perpetual  account.  2  Atk.  363. 
114^«     Z^'Oteir  Hambly^. 

I4«  In  common  H^elch  mortgages,  on  tendering  principal  and 
intereft,  the  perfon  entitled  may  come  into  this  coiurt  for  redemp^ 
tion  at  any  time.     Ibid.     See  i  Fe/.  406. 

15.  A  plea  of  the  ftat.  of  limitations  allowed  to  a  bill  for  re* 
demption  after  a  mortgagee  had  been  in  poffciTion  of  the  mort- 
gaged premifes  30  years.  3  jfth.  225.  1745*  Aggair.  Picki* 
relL 

16.  The  rule  in  relation  to  redemptions  eftabliftied  lo  equity 
by  way  of  analogy  to  the  ftat.  of  limitations,  \^  that  after  20  years 
poiTeflion  a  mortgage  ftiould  not  be  difturbed^  is  a  very  right  and 
proper  one.     3  Atk.  313.     1746.     Anon. 

17.  A  pawner  has  time  for  redemption  during  U£e,  where  no 
time  is  given  for  redemption,  i  Vef.  278.  1749*  ^^  ^' 
Wfftbrook. 

1 8.  If  a  mortgagee  admits  baring  no  other  title,  it  (ball  bio'^ 
him,  and  the  court  will  let  in  the  mortgagor  to  redeem  after  20 
years  j-not  fo,  if  he  claim  by  a  better  title.  2  Bro.  Cb.  Rff*  397* 
1 7^8.     r^rry  v.  Marjlon. 
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tp.  B31  agalnft  the  devifee  of  mortgaged  premifes.bf  the  heir 
of  the  mortgagor  for  difcovery  and  redemption,  ch  jrging  ackn9w« 
ledgmenta  that  the  eftate  was  held  in  mortgage,  and  that  accounts 
had  been  kept :  plea  of  pofleffion  for  50  years  under  conveyances 
from  the  mortga|;ee  ordered  to  (land  for  an  anfwer.  3  Vef.jun.  174 
1795.     Lake  W.Thomas, 

20.  A  mortgaged  eftate  getting  into  different  hands,  redemp^ 
tion  was  refufed  as  to  part  from  length  of  time,  and  opened  as  to 
the  other  part,  accounts  having  been  kept,  and  there  being  a  devifc 
of  it  as  a  mortgage.     Ibid. 

21.  Refiduary  legatee  having  been  admitted  to  a  copyhold 
eftate,  ^as  in  poffeffion  above  19  years,  when  the  heir  obtained 
pofleffion  by  ejcdlment.  After  acquiefcenee  for  9  years,  the  rcG- 
duary  legatee  filed  a  bill  claiming  the  eftate,  as  having  been  a  re- 
deemable intereft  in  the  teftator,  and  having  been  treated  as  fuch^ 
it  was  decreed.  An  account  was  direAed  of  the  money  expended 
in  repairs,  &c.  and  inquiries  as  to  incumbrances,  the  court  in- 
clining ftrongly  to  fupport  the  ads  of  the  heir  whilft  in  poflefliou. 
4  Vtf.jun*  Jifi6*     I  ;^99.     Hardy  v.  Reeves. 

22.  Baron  and  feme  feifed  in  fee  in  right  of  the  feme,  mortgage 
by  fine,  and  afterwards  convey  the  equity  of  redemption  by  leafe 
and  releafe  to  the  mortgagee,  the  mortgagee  having  remained  in 
poffeffion  for  more  than  20  years,  during  the  life  of  the  hufband, 
tenant  by  the  curtefy,  the  heir  of  the  wife  is  barred  of  his  equity 
of  redemption  by  lapfe  of  time,  x  Anftr.  138.  33  G.  3.  Corbefi 
Vm  Barter^  755.  S.  C.  « 

(U.  2)  Redemption.     How.,   In  Cafes  of  Ejedl.    '5vs«'47i- 

ment,  f^c.  by  7  G.  2.  c.  s^o. 

^17  HERE  a  mortgagee  brings  an  ejectment  to  get  poffeffion, 
^^  and  the  mortgagor  moves  to  ftay  proceedings  oq  payment 
of  what  is  due,  and  cofts :  if  the  mortgagee  gives  notice  of  other 
demands,  as  caufe  againft  the  order,  he  muft  fpecify  the  nature 
and  amount  of  fuch  demands.  3  Anfir.  937.  37  C  3.  Goodtitle 
€n  dem.  Leon  v.  Lou/down. 

(U.  3.)  Eqaity  of  Redemption.     Difpofable.        '5V'°-47«; 

1 4  (^UASREf  Whether  a  mortgage  on  real  eftate  can  pafs  by 
^^vljpsrol   gift   as  donatio  inter  vivos.      Ambl.  318*      I75<$« 

Haffell  V.  Tynte. 

2«  An  equity  of  redemption  may  be  conveyed  by  bargain  and 

fale.     2  Atk.- 15.     1737*     Oldin  v.  Samborne. 

3.  An  equity  of   redemption  cannot  be  taken  in  execution 

under  the  ftatute  of  frauds.     3  Bro.  Ch.  Rep.  398.    1792.    Lyfier 

?•  DoUand,  1  Vef.jun.  43 1.  S.  C« 

4.  Whether 
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4.  Whether  there  can  be  an  rfchcat  of  an  equity  of  redemp- 
tion, or  truft  is  not  yet  determined.  2  Fef.  304,  175 1  •  FawcH 
V.  Lowther. 

z^wi^  (W)  Account.     In  what   Cafes.     Mortgagee  fliall 

account  for  the  Profits. 

I.  A  Mortgagee  of  a  leafehold  eftate  getting  pofleflion  by  ejeO:- 
•^  ment,  is  liable  to  the  Itffor  for  all  arrears  of  the  rcfcrved 
rent ;  and  where,  to  exonerate  himfelf,  he  prevails  with  the  If  flbr 
to  didrain  upon  the  goods  of  the  leflee,  which  are  already  taken 
in  exec  ution  by  a  judgment  creditor,  he  (hall  pay  to  fuch  creditor 
fo  much  as  he  has  been  obliged  to  pay  to  the  lefTor,  with  damages 
and  cofts.      I  Bro.  Par.  Caf,  105.      1705.     Traherne  v.  Saiinr. 

2.  The  court  will  not  allow  a  mortgagee  more  than  his  princi- 
pal and  intered:,  notwithftanding  the  mortgagor  has  agreed  that 
he  (hall  be  paid  for  his  trouble  in  receiving  the  rents.  2  /iti*  1 20* 
1 740.     French  v.  Baron,     See  3  AiL  5 1 8.     Godfrey  v.  Wat/on. 

3.  The  court  will  not  fufFer  a  common  mortgage  to  be  re* 
deemed,  where  the  mortgagee  has  been  in  perception  of  the  rents 
and  profits  for  a  confiderablc  time,  becaufe  it  would  be  making 
the  mortgagee  bailiff  to  the  mortgagor,  and  fubje£l  to  account* 
2  Atk,  496.     1 742.     Mellor  V.  Lees, 

But  vfbere  a  mortgagee  taktt  an  eftate  pthjeB  to  a  ferpetual  ofceamty  m  in  tbi  esft  ofccal* 
mon  Welch  mortgages,  he  cannot  he  relieved  againft  bis  cwn  ContraS,  %  Aik.  363>  1741* 
Yates  V.  Hainbty. 

4.  A  leafe  of  60  years  which  had  been  granted  as  a  collateral 
fecurity  to  a  recognizance  for  3500/.  being  expired,  the  plaintiflF 
by  his  bill  prayed  to  be  let  into  poiTcfTion,  and  the  fecurity  might 
be  vacated,  or  f;uisfa£lion  entered  on  record :  the  account  was 
directed  to  be  taken  of  the  rents  which  have  accrued  fince  the 
expiration  of  the  leafc  and  received  by  the  defendant,  and  to  be 
cledu<£led  out  of  the  principal  intereft  and  cods,  and  the  plaintiff 
decreed  to  be  entitled  to  a  conveyance  of  the  inheritance  of  the 
eftate  in  queftion,  and  podkflion,  on  payment  of  what  fiiall  be 
found  due.     3  Ati,  261.      1743.     Toomes  v.  Confet. 

5.  It  is  the  conftant  practice  of  the  court  in  decrees  againft  a 
mortgagee,  upon  a  bill  for  redemption,  or  againft  an  executor  to 
account,  to  dire£t  it  without  future  words,  viz,  to  account  for  what 
thcrv  had  received,  or  might  have,  if  it  had  not  been  for  their  own 
default ;  and  yet  if  the  perfon  decreed  to  accogtit  receive  any 
thing  fubfequeiit  to  the  decree,  k  is  inquirable  before  the  Mafter* 
and  the  defendants  in  each  cafe  muft  bring  the  fums  received  to 
account.    3^/^.582.    iV!?v.  1747.    Bu^rodes.  Bradley^ 


(X)  Allowances  to  Mortgagee,  ^svtoj74. 

I.  T^HE  c©urt  will  not  allow  a  morrgagcc  more  than  hia  prin- 
-^    cipal  and   intere(l|  notwithftanding   the   mortgagor    has 
agreed  he  Oiall  be  paid   for  his  trouble  in   receiving  the  rents. 
^  Ath,  120.     1740.     French  y.  Barron, 

2.  Where  a  mortgagor  of  a  leafehold  eftate  has  not  covenanted 
that  he  will  procure  the  lives  to  be  filled  up^  the  mortgagee  may 
do  it,  and  on  adding  the  expence  of  renewal  to  the  principal  of 
the  mortgage  it  (hall  carry  intereft.  3  Atk.  4.  1743*  Lacon  v. 
Aferiins, 

3.  Morteragee  may  add  to  the  principal  of  his  debt  a  fum  ex- 
-pended  in  fupport  of  the  morteagor's  title,  where  it  is  impedched^ 
and  it  (hall  carry  intereft.  3  Atk,  518.   1 747.  Godfrey  v.  Watfvn. 

4.  A  mortgagee  (hall  not  be  allowed  for  his  trouble  in  rcceiv* 
ing  the  rents  of  the  eftate  himfelf,  but  if  the  eftate  lies  at  fuch  a 
di(lance  as  obliges  him  to  employ  a  bailiff  to  receive  them,  what 
he  paid  to  the  bailiff  (hall  be  allowed.     Rid. 

5*  Bill  to  redeem  a  mortgage.  It  was  referred  to  the  Mafter 
to  take  the  ufual  accounts.  The  principal  money  Icrnt,  carried 
5  per  cent,  intereft.  The  mortgagee  being  in  pofTedion,  had  ad- 
ranced  money  for  fines  on  renewals  of  leafes,  undev  which'  the 
premifes  were  held.  Upon  thefe  fums  the  Mafler  allowed  only 
4  per  cent*  intereft.  On  exceptions,  the  court  fald,  that  intereft 
upon  the  advances  muft  be  regulated  by  the  intereft  payable  upon 
the  money  originally  lent,  2  AnJ^,  551.  35  Geo.  3.  JVooUey  v. 
Drag.     See  2  Atk,  330.     Thorn^lU  v.  Evans, 

6«  A  mortgagee  had  alfo  a  bond,  on  which  the  intereft  due 
exceeded  the  penalty  ;  the  mortgagor  conveyed  the  equity  of  re- 
demption for  the  ufe  of  his  creditors,  paying  this  bond  fir  ft, 
nothing  beyond  the  penalty  can  be  allowed,  a  Anjl.  525.  33  G.  3.  , 

Ishjd  ▼•  Hatchett. 

(X.  3)  Interejl  upon  Intereft.     Or  how  much*        ijvin^. 

I.   A  N  arrear  of  intereft  remaining  due  at  the  time  of  afligning 
**  a  mortgage  (hall  not  carry  intereft.     2 Bro.  Par.  Ca,  56. 
1 7 1 7.     Everard  v.  Afton. 

2.  A,  made  a  mortgage  to  B.  for  1769/.  payable  by  five  equal  . 
payments  within  the  fpace  of  five  years,  with  intereft  at  5  per  cent. 
But  the  mortgagor  covenanted,  that  if  the  money  was  not  paid  at 
thofe  times,  or  within  three  months  after,  he  would,  for  every 
fum  fo  paid  pay  the  mortgagee  intereft  after  the  rate  of  8  per  cent. 
vntQ  adiial  payment.  The  money  was  not  paid  according  touhe 
terms  of  the  deed,  and  therefore  the  mortgagee  filed  a  bill  to 
foreclofe.  The  court  decreed  an  account  of  the  principal  money 
and  intereft  at  ^percent,  only;  but  on  appeal  this  decree  was 
rcTcrfed,  and  the  mortgagor  was  ordered  to  be  charged  at  \i  p^ 

ant. 


ant.  from  the  end  of  three  months  after  each  payment  t>eeaA6 
due.     3  Bro.  Par.  Ca.  68.     172s;.     Burton  and  others  v.  Hattery. 

3.  A  mortgagee,  where  the  mortgage  was  only  at  four  and  a 
\iz\f  per  cent,  compelled  the  mortgagor  to  turn  the  inttrcft  into 
principal  at  five  per  cent,  at  the  end  of  eveiry  fix  nionths,  and  a( 
the  time  the  mortgage  was  paid  oft^  infilled  on  an  advance  of  fix 
months  interefti  over  and  above  the  ihtereft  which  was  due ;  the 
bill  was  broueht  for  relief  againft  the  mortgagee,  and  to  fct  afide 
the  grant  to  the  defendant  of  the  place  of  fteward  to  a  manor  of 
the  plaintiflF's,  as  obtained  by  fraud.  Lord  Hatdwicle  Chancellot, 
relieved  the  plaintiff  both  in  irefpcdl  of  the  tranfadions  relatiiig  to 
the  mortgage,  and  alfo  in  regard  to  the  grant  to  the  i^ewardihip. 
2  Jlik*  330.     1 742.     Jhornbill  v.  Evans. 

4.  An  agreement  to  turn  intercft  into  principal  mun  be  done 
fairly,  and  on  the  advance  of  frelh  money.     Ibid. 

5*  The  court  will  not  fuffcr  a  counfel  to  maintain  an  afiion  fof 
fe  es,  or  if  he  happen  to  be  a  mortgagee,  to  infill  on  more  than 
legal  intereff  under  pretence  of  gratuity  for  buGnefs  done  in  the 
way  of  counfel.     Ibid. 

6.  Though  intereft  be  in  arrear  when  the  mortgage  is  paid  off, 
a  mortgagee  fliall  not  have  intereft  for  that  intereft.     Ibid. 

7.  If  a  mortgage  be  drawn. for  5  per  cent,  and  a  mortgagee  take 
6,  it  would  be  void  on  the  word  take  in  the  ftat.  12  jtnn.  3  Att» 
154.     1744*     Adlington  v.  Cann. 

8.  The  defendant,  the  aflignee  of  two  judgments,  which  were 
prior  in  point  of  time  to  the  plaintifi^'s  mortgage,  is  entitled  to  hare 
intereft  on  the  whole  money,  the  accumulated  fum  which  he  paid 
for  thofe  two  judgments.   3  Atk.  270.    1 745.  Afbenhurjl  v.  James. 

9.  Where  a  mortgage  is  alEgned  with  the  concurrence  of  the 
mortgagor,  the  intereft  paid  to  the  mortgagee  by  the  aflignee 
(hall  be  taken  as  principal  and  carry  intereft  \  otherwife  if  affigncd 
without  the  mortgagor's  confent.     Ibid. 

70.  A  judgment  creditor  in  poflTeflion  of  the  eftate,  and  prior 
to  a  mortgage  affigns  his  judgment  \  the  aflignee's  poflefiion  is 
from  the  date  of  the  aifignment  only,  but  the  rents  he  has  re- 
ceived, (hall  be  dedu£led  out  of  what  (hall  be  reported  due  to 
him  for  principal,  intereft,  and  cofts.     Ibid. 

1 1  Where  a  mongagee  has  tacked  a  judgment  to  his  mort- 
gage he  (hall  not  be  confined  to  the  penalty  of  the  judgment,  biit 
is  entitled  to  intereft  upon  the  debt  fecured  by  judgment,  thou^ 
it  exceeds  the  penalty.    .3^/^^.518.     1747*     Godfrey  i.Watfon. 

1 2.  Prior  incumbrancer  cannot  turn  the  intereft  into  principal 
to  the  prejudice  of  a  fubfequent  incumbrancer  after  notice.  Amid. 
612.     June  \*i6'^.     Digby  y.  Craggs. 

i$viii.47$,    (Y)  Forcclofure.     In  what  Cafes y  andofwbat^  &fr. 

I.  "T  HE.fathffr  of  Mr.  Lutwich  the  counfel,  had  a  mortgage  in 

'    fee  on  Sir  Jf^m.  Perkin*B  eftate,  who  was  attainted,  the  fon 

of  Mr.  Lutvfich  brought  his  bill  to  foxeclofe^  and  made  the  At* 
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forhfy  Geheral  a  party  :  the  court  would  not  decree  a  foreclofure 
againil  the  crown,  but  directed  the  mortgagee  (hould  hold  and 
enjoy  till  the  crown  tkought  proper  to  redeem  the  eflate*  2  Atk. 
223.      174I*     Reeve  y.  The  Attarney-General, 

2.  It  is  not  nectiTary  to  bring  a  bill  of  foreclofure  on  a  niort« 
gage  of  (lock.     2  Atk.  303*     1742.     X^ckwood  v.  Ewer* 

3.  Bill  of  foreclosure  again (t  tenant  for  life  and  firft  tenant 
in  tail ;  the  time  for  redemption  after  feveral  enlargemente 
dapfed)  and  the  tenant  iu  tail  releafed ;  heldj  the  remainder-man 
was  bound  by  the  foreclofure  and  releafe.  Amb.  564*  17^9* 
Reynholdjbn  t.  Perkins. 

A,  Foreclofure  of  the  firft  tenant  in  tall  will  bln4  the  re^ 
mamder-man.     Ibld», 

5.  Mortgagee,  when  the  perfonal  eftate  is  infufficient^  may 
pray  a  fale  of  the  mortgaged  premifes  in  the  firft  inftance,  where 
the  heir  and  the  perfonal  reprefentative  are  the  fame  perfon* 
2  Bro.  CL  Rep.  155.      1787.     Daniel  y.  Skipwith. 

6»  A  truftee  laid  out  money  of  different  perfons  on  a  mortgage^ 
foreclofure  may  be  by  one  ceftui  que  truji  as  to  hi«  (hare*  3  Vef.jun» 
560:      1.7  9  7-     Montgomerie  v .  Ma rquis  sf  Bath. 

7.  Mortgagee  having  permitted  the  tenaiu  for  life  to  run  ia 
arrear  for  the  intereft»  purcha£:s  the  eftate  for  life,  and  takrs 
po(re(rion  under  that  puichafe:  he  is  bound  to  apply  the  furplut 
rents  and  profits  beyond  the  current  intereft  in  difcharge  of  the 
arrear ;  and  in  the  account  under  the-  foreclofure  was  charged 
accordingly.     5  ^<^y««.  99.     1799*     Lord  Penrhyn  y.  Hughes. 

8.  Mortgagee  cannot  be  compelled  to  take  pofTefEon^  but  may 
foreclofe.    Ibid. 

•  » 

(Z)  Foreclofure.     Opened  ih  what  Cafes.  KVSn.  47% 

ly^OTION  for  further  time  to  redeem  a  mortgage,  and  that  it 
"^^  (hould  (land  as  a  fecurity  only  for  what  was  bona  fide  ad- 
vanced»  but  forfeited  as  to  what  was  won  at  play.  Per  Lord 
JFIardwicke  Chancellor.  As  Mr.  Fleetwood  in  a  former  caufe^ 
5vhete  he  might  have  done  it,  did  not  infift  on  a  redemption,  the 
foreclofures  could  not  regularly  be  kept  open,  but  on  the  whole 
circumftances  his  lord(hip  allowed  three  monthsi  2  Atk.  467. 
1 74  i.     Fleetwood  v.  Janjon. 

(C.  a)  Pleadings    in  Law  atid    Equity   relating  tO  15VI1J.471 

Lands  mortgaged. 

I.  iF  a  term  is  a(&gned  by  way  of  mortgage,  with  a  ctaufe  of  re<* 
^  demptton,  the  U^ot  cannot  fue  the  mortgagee  as  afTignee  of 
all  the  eftate,  right,  title,  intereft,  ^e^  of  the  mortgagor  even  after 
the  mortgage  has  been  forfeited,  unlcfs  the  mortgagee  has  takea 
adual  pc(re(Iibn»     Eaton  v.  Jacques,     a  Dwgl.  455. 
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S.  The  pliuDtiflf^s  mortgagee  got  pofleffion  of  the  eftate^  fued 
%t  law  on  the  covenant  for  non-payment,  and  brought  this  bill  ta 
foieclofe ;  this  is  regular,  and  the  court  will  not  (top'  the  pro- 
ceedings at  law  unlefs  the  defendant  brings  the  money  into  court. 
Jtea  ▼-  Parkinfon^  2  Anftrttthtt^s  Rep.  497. 

3.  On  a  bill  to  redeem,  the  mortgagee  cannot  objedl  that  the 
bill  docs  not  (late  a  valid  legal  conveyance  to  him*    Robert  r. 

Clayt9nt3lbid.T\S» 

4.  Where  a  mortgagee  brings  an  eje£lment  to  get  pofleffion^ 
tnd  the  mortgagor  moves  to  (lay  proceedings  on  payment  of  whit 
is  due  and  cofts ;  if  the  mortgagee  gives  notice  of  other  demandsy 
^  caufe  againft  the  order,  he  muft  fpecify  the  nature  and  amount 

'  of  fuch  demands.  G^odiltU  ex  dem.  Leon  v.  Lansdown,  3  Ibid,  937* 

5.  The  mortgagee  of  a  (hip  cannot  maintain  an  adion  for 
freight  againft  a  third  pcrfon  before  he  takes  pofleflion.  Chin^ 
^nery  v.  BiacUurne,  i  //.  5/.  117.  («). 

6.  A  mortgagor  (hall  never  be  permitted  to  difpute  the  tide  of 
liis  mortgagee.  Per  Lord  Mansfield.  Goodtitle  v.  Bmley^  2  Comyn/p 
601. 

7.  If  a  road  zCt  (9  Cr*  3-  c.  89.)  require  notice  in  writing  to  be 
given  to  mortgagees  of  lands  wanted,  in  order  to  compel  them  to 
ftffign  their  intereft,  it  is  not  fu(hcient  in  an  order  of  fe(&ons  to 
fay  that  due  notice  was  given,  but  it  ought  to  be  (tared  to  have 

'    been  given  in  writing.     Rex  v.  Croie^  t  Comytu^  30. 

8.  Such  defedive  notice  would  not  be  cured  by  the  appearance 
of  the  party.   Ibid. 

9.  EjeAment  will  He  by  a  mortgagee  againft  a  tenant  under 
a  kafe  from  the  mortgagor  fubfequent  to  the  mortgage  without 
notice  to  quit.  Keech  v.  Hall,  1  DougL  at.  But  if  there  is  a 
tenant  from  year  to  year,  and  the  landlord  mortgages  preceding 
the  year,  the  tenant  is  entitled  to  (ix  months  notice  to  quit  from 
the  mortgagee.     Ibid.  21.  {n). 

TO.  A  tenant,  under  a  leafe  from  the  mortgagor  prior  to  the 
mortgage,  (hall  not  fet  it  up  againft  the  mortgagee  in  eje^lment^ 
if  he  has  notice  that  the  mortgagee  only  means  to  compel  him  to 
tttprn.     White  v.  HanvkinSf  Ibid.  23.  (n). 

11.  In  the  cafe  of  Head  v,  Egerton  it  was  faid  by  the  Lord 
Chancellor,  *<  That  in  the  defendant's  pleading  of  a  mortgage  or 
purchafe  he  ought  to  (hew,  that  the  vendor  or  mortgagor  beings  or 
pretending  to  be^  feifedinfee  of  the  premifes,  did  make  fuch  con* 
veyance  or  mortgage,  iic,^  otherwife  the  perfon  undertaking  to 
fell  or  mortgage  may  be  a  mere  ftranger  and  have  no  intereft  in 
the  premifes,  though  he  takes  upon  him  to  fell  or  mortgage  them.^ 
3  P.  Wms.  281. 

12.  In  ejeHment  by  a  mortgagee,  for  the  recovery  of  the  pof- 
fion  of  the  mortgaged  premifes,  or  in  debt  on  bond  conditioned 
for  the  payment  of  the  mortgage  money,  or  performance  of  cove- 
nants in  the  mortgage  deed,  where  no  fuit  In  equity  is  depending 
f(  r  a  foreclofure  or  redemption,  it  is  enaded  by  the  ftst.  7  G.  2. 
c.  2Q'  /•  I.  that  <*if  the  perfon  having  a  right  to  redeem  (hall,  at 
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tny  time  pending  the  aflion,  pay  to  the  mortgagee,  or  in* cafe  of 
his  refufal,  bring  into  court,  all  the  principal  monies  and  intereft 
due  on  the  mortgage,  and  alfo  cods  to  be  computed  by  the  court, 
or  proper  officer  appointed  for  that  purpofc,  the  fame  (hall  be 
deemed  and  taken  to  be  in  full  fatisfa£lion  and  difcharge  of  the 
mortage,  and  the  court  (hall  difcharge  the  mortgagor  df  and  from 
the  fame  accordingly."  Upon  this  (latute  the  proceedings  in 
cjeAment  on  a  mortgage  may  be  (layed  by  the  mortgagor,  or  his 
a(&gnee  of  the  equity  of  redemption,  on  payment  of  the  principal, 
intereftj  and  colts,  without  paying  ofF  a  bond  debt  due  to  the 
mortgagee.     Archer  v.  Snatty  a  S/r.  1 107.     Andr.  34 1.  S.  C. 

13.  And  if  there  be  any  doubt  as  to  the  amount  of  what  is 
due,  the  court  will  refer  it  to  the  Mafter  who  taxes  the  cofts,  and 
if  the  debt  and  cods  are  not  paid,  the  plaintiff  muft  proceed  in 
the  adiion,  and  cannot  have  an  attachment*     2  Stra*  1220. 

14.  But  the  court  will  not  (lay  proceedings  in  an  eje£l;ment 
brought  by  a  mortgagee  againft  a  mortgagor  on  payment  of  the 
principal,  intereft,*  and  cods,  if  the  latter  has  agreed  to  convey 
the  equity  of  redemption  to  the  mortgagee.  GoodtitU  ^m.  Tayfum 
r.  Pope^  7  Term  Rep.  185.  But  vide  Skintter  v.  Stacy ^  i  Wilf.  80. . 

For  more  of  Mortgage  in  general|  fee  Frauds  Incumbrances^  and 
other  proper  titles*  ' 
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(B)  What  is  Mortmain.  ^}^^1 

I*  rxEVtSE  to  charitable  ufcs  under  a  will  in  17341  the  tcftatot 
'^  lived  till  July  1736,  a  month  after  the  new  dat.  of  mort- 
main ^ook  place,  and  then  dies  without  revoking  his  wilL  It  was 
deferred  by  the  court  of  Chancery  to  the  judges  for  their  opinion^ 
whether  this  was  a  good  difpo(icion  to  charitable  ufes  ;  and  all  of 
them,  except  Mf •  Judice  Denton^  who  was  ill,  certified  that  the 
devife  to  thefe  ufes  was  good  in  law,  notwithdanding  the  a£t } 
and  tKereupon  the  Lord  Chancellor  declared  the  will  (hould  be 
cftabliihed,  and  the  truds  thereof  carried  into  execution.  2  Atk. 
36.  1740.  AJbhurnhamy.  Bradjbav)^  ^  ^C/*  33*  AHQmey-Ge- 
mralr.  Lloyd,  S.  P.  i  Fef.  l^^.  and  1 86.  H^illet  v.  Sandford^ 
S*  P#     AmbL  550.  '  Attorney-General  \.  Doivnijjg. 

2.  The  owner  of  land  charged  with  an  annuity  for  the  pay- 
ment of  a  fchoolmades,  will  not  be  excufcd  from  the  payment 
thereof  on  account  of  there  being  no  fchoolmader  for  Gx  years. 
2  Jti.  238.     1 741.     Aylet  v.  Dsdd. 
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3.  Thou;;h  there  are  not  perfons  in  the  parifti  fufficient  to  an- 
fwbr  the  dcfcxiption  of  a  charity,  yet  the  land  charged  with  the 
payment  ig  not  difcharged  during  that  time.     Ibid,  « 

4.  Two  hundred  pounds  were  given  under  the  will  of  Mr. 
i^ne  to  the  ward  ol  Brend^Jlreet  according  to  Mr.  *8  will. 
Bill  by  the  aldermen  and  principal  inhabitants  of  the  ward  to  have 
the  dire6lions  of  the  court  for  the  application  of  this  charity,  and 
the  Attorney-General  was  made  a  defendant*  And  the  money 
was  decreed  to  be  difpofed  of  in  fuch  charities  as  the  aldermen 
and  inhabitants  of  the  ward  fliould  think  mod  beneficial.  2  Ath. 
239.     1741.     Bay  lis  atid  others  v.  Attorney-  General. 

5*  Sir  John  Tajh  devifed  copyhold  lands  in  charity,  that  he  had 
before  furrendcrfd  to  the  ufe  of  his  will,  which  confided  of  eleven 
fiieets,  the  two  firit  of  which  he  figned,  and  died  before  he  figned 
the  red  ;  there  were  no  witnefles.  Lord  Hardwicke  held  it  to  be 
a  good  appointment  of  the  (opyhold  edate  for  the  charity,  under 
the  dat.  43  Eliz.  2  Ath,  497.  J  742.  Attorney ^Gener at  v. 
SawtelL 

6.  There  mud  be  a  will  duly  executed  to  create  a  charitable 
ufe,  and  the  courf  will  not  fet  up  a  ZtvlR  for  a  charit/  without  a 
declaration  in  writing  ;  for  in  this  cafe  Lord  HardivicJ^e  held  that 
charitable  ufes  are  within  both  the  claufes  of  the  Jfatute  of/rauds 
and  perjuries^  as  well  within  the  claufe  of  devifes  as  the  claufe  re- 
lating  to  the  declaration  of  trufis  ;  and  notwithdanding  thare  were 
circumdances,  which  fhrwed  the  inclination  of  the  tedator  here, 
that  fome  part  of  his  edate  (hould  go  to  charitable  ufts,  yet  he 
did  not  think  the  evidence  arifing  from  thence  certain  enough  to 
decree  this  to  be  a  trud  for  charity,  and  that  admitting  parol  evi- 
dence to  prove  it,  would  be  breaking  in  upon  th^Aatute,  the  datute 
of  mortmain  not  having  abrogated  the  ftatute  of  frauds,  i  AtkJ 
»4 1 .      1744-     Adlington  v.  Cann  and  others. 

7.  W.  B.  bv  will  the  3d  of  May  1 745,  gave  500/.  to  ST.  W.  and 
y.  B^  on  trud  to  lay  out  200/.  in  building  a  fchool-houfe,  Scc.^ 
and  the  remaining  300/.  to  be  laid  out  in  land  or  fome  real fecurity^ 
to  be  a  maintenance  for  the  mailer:  the  executrix  refufing  to  pay 
the  50c/.,  an  information  in  the  name  of  the  Attorney-General  to. 
have  the  trufisof  the  will,  in  refpe£l  to  this  charity,  carried  into 
execution.  What  the  teilator  has  dire£^ed  to  be  done,  with  regard 
to  the  300/.,  is  contrary  to  thejlat.  of  mortmain  9  Geo.  2.,  and  void ; 
but  the  200/.  may  be  laid  out  in  building  a  fchool-houfe  on  any 
lands  in  the  village  of  ^.,  which  lands  already  belong  to  fome 
charity,  but  not  in  the  purchafe  of  lamds.  3  Atk.  8o5.  1754* 
Attorney-General  v.  Bowles^  2  Vef  547.  S.  C. 

8.  Devife  before  the  mortmain  aH  of  lands  in  trud  for  a  chari- 
ty; a  codicil  after  the  a£l  devifing  the  fame  lands  to  the  fame 
trudee8,and  to  two  others  to  the  fame  charity,  making  alterations 
in  other  parts  of  the  will,  confirming  the  red,  and  declaring  the 
codicil  to  be  annexed,  &c.  to  the  w^l.  The  devife  to  the  charity 
not  void.  I  Vef.  178.  and  186.  1748*  IPilletts.  Sandford^vide 
AmbL  45  N     Attorney-General  v.  Heartivell^  S.  P.  contra. 

9.  John 
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9.  yokh  Elbridge  being  likely  to  die,  made  a  conveyance  of  a 
real  eflate  for  the  benefit  of  a  charity :  ten  days  aftcrwar(fe  he 
makes  a  will ;  by  which  he  gives  3000/.,  the  cxaft  value  of  tliat 
land,  to  the  fame  charity,  and  250/.  to  the  fame  \  and  gives  the 
cftatc  to  Mrs.  Elbridge^  wife  of  Thomas  Eihridge^  and  to  Mr. 
IVolner^s  tenants  in  common.  After  his  iiea^h  a  bill  is  filed  for 
an  account,  and  for  dirc£iions  as  to  the  fcttlcment  oi  John  EU 
Bridgets  cftate  under  his  will,  and  for  a  decree  for  that  purpofe. 
The  court  direfted  the  Mafler  to  receive  a  fcheme  for  carrying  it 
into  execution  ;  the  foundation  of  a  part  of  which  was  to  confider 
in  what  way  the  money  (hould  be  laid  out,  and  a  perpetual  fund 
created  for  the  maintenance  of  the  charity.  The  Mader  reported 
a  fcheme  for  laying -out  the  3000/.  in  the  purchafe  of  tiffe  lands  ; 
and  the  250/.  in  other  lands  convenient  for  building  the  charity- 
fchool.  The  report  was  confirmed,  Thomas  Elbridge  and  his  wife 
who  furvived  him  acquiefcing  therein.  After  her  death  the  in- 
formation was  filed  on  behalf  of  the  charity,  together  with  Mrs. 
Hort^  adminiftratrix  of  the  perfonal  edate  of  Mrs.  Elbridge^  to 
have  the  purchafe  carried  into  execution  by  the  aid  of  the  court,, 
againd  the  devifce  of  the  heir  at  law  of  Mrs.  Elbridge^  and  againd 
the  infant  fun  of  Mr.  Wolner^  who  was  dead,  having  fettled  the 
edate  on  himfelf  in  tail.  The  court  refufed  to  decree  the  order 
made  on  the  Mader's  report  to^be  carried  ipto  execution,  i  Vef. 
218.      1748.     Attorney-General  v.  Day, 

10.  A  copyhold  not  furrendered  to  the  ufe  of  the  will  devifed 
to  a  charity  held  good,  notwithdanding  xhcjlat.  of  frauds,  amount- 
ing to  a  direction  to  the  heir  to  make  a  furrender  :  but  it  is  alfo 
good  by  way  of  appointment  by  43  £//z.,  under  which  a  devife 
of  I<md&   in    tail,   though  no  recovery,   is    good.      1    Vef  225. 

1 748.  Attorney  General  v.  Andrgws,-^-^  Note,  this  will  luas  before 
the  flat,  of  mortmain.  , 

1 1.  Devife  ot  money  to  be  laid  out  in  land  for  an  annuity  to  a 
minider  to  pteach  an  annual  fermon,  and  keep  a  tombdone  and 
iofcription  thereon  in  repair,  and  to  be  a  corporation  for  keeping 
account  thereof,  void  by  the  datute  ofmortmain.     i   Vef.  320* 

1749.  Durour  V.  Motteux,  AmbL  643.  1767.  Gravenor  v. 
Hallum^  ibid, 

12.  Mortgagee  in  pofleflion  "Under  a  writ  Aii3^r^yia/j//>*^^c//7«« 
dcvlfes  to  a  charity  all  money  due  by  mortgd^^e,  this  is  within  the 

flat,  of  mortmain^  9  Geo,  2. ;  and  the  information  which  was  filed 
to  carry  the  charity  into  execution  was  difmiff-d.     2  Vef,  45. 

1750.  Attorney-General  v.  Meyrick^  3  Bro.  Ch,  Rep,  373.  Att^^ 
ney-General  s.  Earl  of  Winchelfca^  i^Vcf,  jun,  2i.  White  v. 
Evans, 

13.  Jane  Churchill  devifes  her  real  edate  to  be  fold :  the  profits 
to  be  applied  to  the  ufes  of  the  will :  direftsher  debts  and  legacies 
to  be  paid  out  of  the  perfonal  edate  5  makes  the  trudees  execu- 
tors ;  and  leaves  tficm  all  the  refidue  of  her  perfonal  cftate  and  of 
that  money,  which  (hould  arifc  by  fale  of  the  real,  to  be  given  in 
what  chaniics  they  fliuuld  think  proper.     This  dcvifc  of  the  refi- 
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/  due  15  void  by  the  ftat.  of  mortmain,  and  the  court  would  not 
ma^Pial  the  affcts  to  fupport  it.  2  Vef  52.  1750.  Mogg  y* 
Hodges. 

L  gacy  to  A.  «ttd  B.  wko  ere  appointed  executo'ty  apJ  larJ  dewftd  to  C,  ffy»ig  loooJ. 
to  the  txe{ut«rSf  the  efidue  to  a  cbcrjty*  7bt$  loccl.  ii  a  charge  on  real  tfitite^  ^ottch,  by 
theftatute  of  mortmain,  is  ^wd,  and  'refuitt  to  the  keir,  i  Vcl.  loS.  1748.  Aroold  v« 
Cnapman. 

14.  The  rcfidue  of  perfonal  eftate  devifed  to  build  an  hofpical : 
this  devife  is  not  within  the  {latute  of  mortmain :  but  where  the 
remainder  over  of  real  edate  was  given  to  a  charity,  the  devife  was 
within  the  (latute.     2  Vef.  182.     Faughan  v.  Farrer. 

15.  Devife  of  lands  to  be  fold,  and  the  refidue  of  the  money, 
after  payment  of  debts,  45^^.  to  a  charity,  the  devife  is  within  the 
flat,  of  mortmain,  and  void.  Attorney^General  v.  Lord  Weymouth^ 
AmbL  20.     1743. 

16.  Devife  of  the  refidue  of  real  and  perfonal  edate  to  a  chari- 
ty :  it  confided,  inter  alia^  of  a  leafehold  edate :  void  as  to  the 
kafchold.  AtnbL  155.  1752.  Attorney  ^General  v.  Graves, 
AmbLliG.     1754-     Attorney- General  y,  Tomkins. 

17.  Legacy  to  edabliih  zje/uba  for  indru£ting  Jews  in  thfir 
religion.  Quedion,  Whether  the  fum  given  fliould  belong  to  the 
tedator's  next  of  kin,  or  was  a  charity  to  be  difpofed  of  by  the 
crown  ?  And  a  didin£lion  was  taken  by  Lord  Hardwiche^  Chan., 
that  when  the  devife  is  to  a  fuperditious  ufe,  and  made  void  by 

'Jlntute,  or  to  a  charity,  and  made  void  by  the^a/.  ofniortmainy  thcrtf 
it  fliould  belong  to  the  heir  at  law  or  next  of  kin :  but  where  it  is 
in  icfclf  a  charity,  but  the  mode  in  which  it  is  to  be  difpofed  of  is 
fuch,  that  by  the  hw  of  England  it  cannot  take  ededi,  as  in  the 
prefent  c^fff,  it  promoting  a  religion  contrary  to  the  edablifhcd 
one,  the  crown  by  fign  manual  directed  to  the  Attorney-General 
may  give  orders  as  to  the  difpofal  of  it.  AmbL  228.  De  Cofla 
V.  Di^Pas.    1754.    Attorney-General  v.  Herrick^  AmbL  7x2.8.  P. 

18.  Devife  of  money  to  a  charity,  with  direflions  that  it  be 
laid  out  in  the  public  funds  till  the  whole  can  be  laid  out  in  the 
purchafe  of  lands  to  the  fatisfaflion  of  his  trudees,  not  within  the 
ftat.  of  mortmain.  AmbL  210.  1754.  Grimmett  v >  Grimmett^ 
Sorcjby  v.  Hdl'ins,  and  Gray/on  v.  Atkin/on,  cited  there. 

19.  ChviJxopher  Tancredy  by  Icafe  and  releafe  id  and  2d  oijunt 
1721,  conveyed  part  of  his  real  edates  in  default  of  idue  of  his 
body,  to  the  ufc  of  the  maders  of  Chri/l  and  Caius  College, 
the  PrcfuUnt  of  the  ColIej>c  of  Phyficians,  the  Treafurer  of 
Llneolns  Inn^  the  Madcr  of  the  Charter»houfe,  and  the  Gover- 
nors of  Cke/fea  and  Greenwich  Hofpitais,  and  their  fucceflbrs,  in 
trud,  to  pay  yearly  for  ever  the  fum  of  50/.  a-piece  to  twelve 
young  perfons  of  16  years  of  age,  four  of  which  were  to  be  cdu- 
CdUd  in  the  dudy  of  divinity  at  CAr//?  College,  four  In  phyCck  at 
Grtfiv':l!e  and  Cuius  College ^  and  four  in  the  dudy  of  the  common 
law  in  Lincol'i^S'Inn,  to  be  paid  to  them  until  they  (hall  have  their 
iifptdivc  di'gie.  s  of  Bachelor  of  Arts,  Bachelor  of  Phyfick,  and 
Birrillcr  at  Law,  and  three  years  after  fuch  degrees,  and  no 
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longer ;  to  \k  called  Tancre4*s  Students.  He  afterwards  bf  will, 
20th  Jlf((iy  1746,  gave  other  real  eftates  to  the  fame  truftees,  to 
pay  the  profits  in  equal  proportions  to  the  (aid  1 2  ftudents,  pro« 
vided,  that  if  the  mortmain  ad  (houLd  prevent  the  difpofition  of 
his  land,  and  impede  the  premifes  devifed  to  the  faid  12  (ludents, 
then,  and  not  otherwife,  he  devifed  the  premifes  not  limited  by  the 
fettlement  to  the  13  Fellows  of  Cbri/i,  and  the  Fellows  of  d/u/, 
and  the  fcholars  of  both  colleges.  The  court  was  of  opinion,  that 
all  the  charities  given  by  the  deed  were  within  the  ftat.  43  E/h. 
With  refpe£l  to  the  will,  the  court  was  of  opinion  that  a  devife 
to  fellows  and  fcholars  of  a  college  is  within  the  exception  in  the 
ftat.  of  mortmain^  9  Geo.  a.,  and  good ;  and  that  the  colleges  are 
entitled  to  fo  much  of  the  rents  as  was  defigned  for  the  four  fta« 
dents  oi  Lincoln^ s  Inn.  AtnU^  351.  I757*  jiUorney^Gemral  r« 
^ancred, 

20.  Teftator  being  poiTefltd  of  a  leafe  from  the  crown  for  years, 
of  the  right  and  power  of  laying  chains  in  the  river  Tbamis,  be- 
tween BucbyW  ho/e  and  London-bridge^  for  mooring- of  (bipSi  and 
of  all  profits  to  arife  therefrom,  devifed  the  fame  to  charitable 
ufes.  This  is  within  the  ftat.  of  mortmain.  Ambl.  367.  175^* 
Negus  V.  Coulter. 

21.  Re£lor  of  a  parifli  bequeaths  two  fums!of  money  to  be  laid 
out  in  building  a  parfonage  houfe,  not  within  the  ftat.  of  mort- 
main. AmhL  3)3.  1 759*  Gtubh  and  others  v. /tttorney-Generst 
end  others. 

22.  Legacy  to  the  poor  inhabitants  of  St,  Leonard*/ ^  Shoreditch^ 
good,  and  to  go  to  the  poor  not  receiving  alms.  AmbL  422* 
1  ^6%^     Attorney-  General  v.  Clarke. 

Xi^«iy  U  ibt  po«r,  tUr4  totrt  no  wwdt  tn  the  wifl  ttjheta  wbat  fetr  tbi  tt/lattr  mtamt  | 
hn  it  0^emriiigf  tbsi  the  ttfiator  -was  a  French  refugetf  iMt  (9itrt  £rtBt4  Ut  ttgacitt  f  hg 
f«id  f  tbi  fo9r  refygiet.  Attorneys Oeneral  «.  Mauce,  fuly  t7«8.  cited  ill  the  above 
caic.  So  ^ohtn  tbt  ot^utft  vtatfir  the  btnefit  9f^oor  diffent'tmg  talnifttrt  iMng  m  fny  trntntf^ 
k  bdag  ta  fm^ftbat  tbtr§  art  tkiti  difii»£t  JtMtiti  tfdijimtrt,  and  tbat  cwiitSiattsr*  mmde 
fw  tbi  p99r  min'fiert  in  m  b^  it'  moM  btid  r«  g9  to  tht  f—r  minifert  of  ttxb  fiatty*  AmbL 
-   -      1765.     fTatUr  V.  Cbildt. 


23«  Devife  of  lands  to  build  and  endow  a  college  is  good* 
AmbL  ^^O.      1766.     Attornef •General  V.  Downing. 

24«  Devife  of  freehold  and  leafehold  premifes  to  be  fold,  and 
out  of  the  money  to  buy  land,  and  build  an  alms-houfe,  i^c* 
Void  bosh  as  to  the  buying;  the  land,  and  building  an  alms-houfe. 
Ambl.  614.  1763.  Attornef'-General  v.  Tyndall^  i  Bro^  444* 
S.  C. 

In  cap  th*  partiadar  cbaritj  dinSed  touid  mt  taki  flati^  tbe  ttfiatrtx  direffed  tbt  wnne^ 
to  b*  laid  out  iff  fucb  ckaritabtt  ufti  at  mear  to  tbi  t*firix*t  inttnttomt  at  couid  be,  and-  tm 
Uwt  wmtd  ftrmMt'-'^^n  d.     Ibid. 


2^.  Bequeft  of  the  remainder  of  te ft ator's  cfic£l^,annuities,mort« 
gages,  istc.  to  a  charity.  The  devife  of  the  mortgages,  though 
not  in  fee,  is  void,  but  being  part  of  the  enumerated  re(idue,  the 
court  will  order  them  to  be  (irlt  applied  in  payment  of  debts,  be- 
fore any  other    art  of  the  perfonal  eltate^  to  leave  a  larger  fund 
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for  the  charity.     jtmbL  635.     177(1.     Attorney-General  \,  CalJ' 
^elL 

^6.  Richard  Widmore^  by  his  will  30th  OSioher  1 764,  g?»e  to 
the  Corporation  of  ^t^en  Ann'/  Bounty  the  fum  of  200/.  tfo  aug- 
ment fome  poor  vicarage  in  the  counties  of  Bucks  or  Southampton. 
The  court  was  of  opinion  that  the  legacy  could  not  be  fupported, 
inafmuch  as  it  mult  of  neceffity,  by  the  rules  of  the  corporation, 
be  laid  out  in  land*  AmbL  636.  J766.  Widmore  y*  IVoodroffe^ 
T  Bro.  13.  S.  C 

27.  Devife  of  lands  to  be  fold,  and  part  of  the  money  arifing 
by  fale  to  go  to  charitable  ufes^  and  the  refidue  of  the  money  was 
given  over.  So  much  of  the  money  as  was  given  in  mortmain 
lapfes  to  the  heir  at  law.  Bequeft  of  an  annuity  out  of  land  to 
churchwardens  to  keep  a  vault  in  repair,  is  void  at  law,  but  the 
heir  at  law  fliall  be  fubje£l  to  the  truft.     AmbL  643.    1767.    Gra~ 

*  venor  v.  Hallurft, 

28.  Legacy  to  be  laid  out  in  repairing  a  free  chapel,  is  not 
within  the  (lat.  of  mortmain.  AmbL  651.  1767.  Harris  y. 
Barnes  and  others. 

Nor  a  Irgacy  t9  repair  a  parjenagi^hnfe,  i  Bro.  Ch.  Rep.  444,  Attorney -General  v. 
Biftop'of  Chefter.,— iVor  a  Itgiuy  to  buiU  a  parfonage-  h'-ufe,  tvhere  mt  land  it  to  U  fiur' 
chafed.  Brodie  v.  Duke  of  Chandui,  1  Bro.  444  ih  notis.  Attonie)-Geoeral  v.  Bifbop 
ot  Oxford,  ibid.  But  money  given  to  trtil  a  Jcbool'houjtf  where  there  it  no  land  to  ere^  \t 
on,  Is  void.  Attorney- General  v.  Huicbinfofli  ibid.  Peiham  v«  Anderfon,  ibid.— ^h/i 
Amb».  373.  '  •  ..... 

« 

29.  Bequfft  of  looo/.  by  f^le  of  lands  to  be  applied  in  water- 
works for  the  ufe  of  the  inhabitants  of  a  town,  is  within  the  ftat. 
of  mortmain.     AmbL  6^1-     '767-     jfones  v.  fVilliams, 

'  30.  Devife  of  money  to  the  minifteir  and  churchwardens  to 
/crc£k  a  free  fchool  in  the  parifh,  void.  AmbL  751,  I775« 
AttGrney-Qeneral  v.  Hyde  and  others, 

31.  Archibald  Hut  chin/on  bequeathed  money  upon  mortgage  to 
a  charity  in  Ireland^  his  wife,  who  was  executrix^  by  her  will 
affirming  that  bequed ;  held  to  be  an  admiffion  of  aflcts  of  the 
teftator,  and  therefore  good  though  out  of  land,  i  Bro„  Ch,  Rep. 
^^1,  1783.  Campbell  v.  Earl  of  Radnor,  See  Attorney- General 
V.  AUyrH,  2  Vef.  45. 

3^.  Money  bequeathed  to  be  laid  out  in  the  purchafe  of  he- 
ritdbie  fecuricies  in  Scotland  for  a  charity,  not  within  the  ftat.  of 
tnortnuin.  i  Bro.  Ch,  Rep,  571.  1784.  Attorney  General  y. 
Hendrie, 

33.  Devife  of  freehold  houfes  to  eight  poor  perfons  of  a  parift, 
the  gift  being  void,  a  perfonar  fund  attached  to  the  freehold  is 
void  alfo  by  the  ftat.  of  mortmain,  and  the  court  will  not  apply 
the  gift  to  any  other  purpo'fc.  2  Bro,  Ch^  Rip>  428.  1788.  At- 
iorney  General  v.  Goylding,  *         '  '  • 

34.  DeA^ife  of  cftates  to  truftees  for  the  ufe  of  Untverfity  College 
Ojifoid,  to  buy  advowfons  ;  the  college  having  as  many  as  allowed 
by  the  ft^it.  of  moriraain,  the  devife  (hall  be  performed  by  ex- 
change of  idvovvfons'  or  othcrwifc  cypres  j  the  heir  at  law  being 
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diGnherited  where  the  gift  is  good  at  the  time.     2  Sro*  Cb.  Rip. 
402.      1789.     jfttornfy^Gf mral  y,  Univ.  CoiL  Oxen. 

35.  Refidue  of  perfonal  eftate  given  bj  teftatrix  to  truftees 
^*  to  caufe  to  be  ereAed  and  built  a  dwelling-houfe  to  be  appro^- 
priated  to  the  ufe  of  a  fchool-houfe  ;"  and  her  truftees  were  di- 
reAed  to  purchafe  land  for  that  'purpofe,  the  truftees  purchafed^ 
and  with  their  own  money,  which  they  offered  to  give  to  the  cha« 
rity :  to  a  bill  praying  that  the  charity  might  be  carried  into  ef- 
fe&f  a  demurrer  on  the  ground  that  the  charity  legacies  were  void, 
was  allowed.  3  Bro.  Ch.  Rip.  j88.  1792.  Aitorhey-General  y. 
Na/b. 

36.  A  bequeft  of  money  to  be  laid  out  in  land  to  fupport  the 
preachers  of  two  chapels,  is  a  charitable  ufe  within  the  Jlat.  of 
mortmatn.  Grieves  s.  Cafe.  1792*  4  Bro.Chw  Rep»  6']>  I  Vefjun. 
548.  S.  C. 

37.  Money  to  be  invefted  until  an  eligible  purchafe  can  hehai^ 
18  a  devife  of  land,  and  void.     Ibid. 

38.  Gift  of  part  of  rhe  fund  to  A,  and  B.  who  where  then  the 
preachers,  with  direElions  for  their  continuing  to  preachy  is  part  of 
the  general  plan,  and  therefore  void.  Ibid. 

39.  Bequeft  of  real  and  perfonal  eftate  to  a  truftee  to  take  a 
houfe  for  a  fchool  to  educate  cl>ildren  and  grandchildren  of  par- 
ticular perfons,  and  other  children,  good  as  to  the  particular  ob- 
jeAs,  but  bad  as  a  general  charity.  4  Bro.  Ch.  Rep,  394.  1793* 
Blandfordy.  Fackerell^  2  Vefjun.  238.  S.  C. 

40.  A.  before  the  ftat.  of  mortmain^  gave  read  and  perfonal 
eftate  to  a  ufe,  which  would  be  within  the  ftat.^  and  to  other 
ufes,  which  would  not  be  affe£led  by  it*  £.,  after  the  ftat.,  gave 
perfonal  eftate  to  the  ufes  of  A!^  will ;  the  eftate  of  A.  being 
fufficicnt  for  the  firft  ufe,  the  whole  of  the  fecond  gift  (hall  go  to 
the  valid  ufe.  4  Bro.  Ch.  Rep.  412.  1793*  Attorney- General 
V.  Hartley. 

41.  Gift  of  perfonalty  to  eftablifli  a  fchool,  good  notwithftand- 
ing  thtjlat.  of  mortmain,  4  Bro.  Ch*  Rep.  526,  1 794*  Attorney* 
General  v.  Williams. 

42.  Bequeft  to  the  fociety  for  increafing  clergymen's  livings 
in  England  and  Wales  for  the  perpetual  purpofe  of  increafing 
their  livings.  The  Governors  of  Queen  Anni%  Bounty  alone 
anfwer  that  defcription  }  and  as  all  their  funds  are  laid  out  in 
land,  the  bequeft  is  void  by  the  fat.  of  mortmain.  3  Vefjun. 
734-      '79^*     Middleton  v.  Clitherow. 

43.  Mortgage  of  turnpike  toils  is  within  the  ftat.  9  Geo.  2. 
c.  36.     4  Vefjun.  430.      1798.     Knapp  v.  Williams^  in  notis. 

44.  Legacy  to  the  truftees  of  a  chapel  for  Proteftant  diflenters, 
to  be  applied  by  them  towards  the  difcharge  of  the  mortgage  on 
the  faid  chapel,  is  void  under  the  mortmain  aEl.  The  mortgage 
having  been  paid  off  by  other  funds  in  the  teftacor's  lifetime,  the 
court  would  not  fay,  the  legacy  might  not  have  been  applied  in 
repairing  or  fuftaining  the  chapel,  but  was  of  opinion  it  could  not 

be 


iBz  (Mortmain. 

be  applied  to  any  other  charitable  purpole. .  ^ViJ.  jun.  418. 
1^99.    Corhjn  t.  French. 

45*  Bequeil  of  money  to  enable  truftees  for  a  charity  to  com- 
plete a  contrail  for  the  purchafe  of  land,  is  void  by  the  ftat*  of 
mortmain.     Per  Sir  Rd.  Arden^  Mafter  of  the  ROU0.     Ibid.  431. 

45.  Specific  difpoCtion  by  will  in  truft  to  fcU^  and  in  the  firft 
place  to  pay  debtSi  legacies,  and  funeral  charge^,  and  charges  of 
the  probate,  and  execution-  of  the  truft  ;  and  in  the  next  place 
that  the  refldueof  the  money  be  appropriated  to  the  imp^rpvement 
of  the  city  of  Bath^  is  void  by  the^o/.  vf  mortmain.  4  Vef.Jum. 
542.     1799*     Hvwfe  T.  Chapman. 


i  G  ]  i^OttOtt. 


i^viB>495.  (A)  Motion  ia  Court.    What  may  be  done  upon 

Motion,  cjfc. 

The  letter     I  •  \4  OTIONS  are  of  a  civU  or  criminal  nature.  Of  the  latter  kind 

{s)  n  ttfcd         'i^l  i«  ji  motion  for  an  attachment ,  which  may  be  moved  for  on 

th^TiMroif  account  of  contemptuous  words  fpoken  of  the  court  {a)  or  its  pf<^ 

h^lfitutt  in  cefs  (ft) ;  for  a  refcue  (#1),  or  difobedience  to  a  fubpoensy  or  other 

^  ^'f  *^    procefs  (n) ;  agatnft  a  Qieriff  for  not  returning  the  writ,  or  bringing 

ktMr  (t)      ^^  ^^  ^^y  (^)  i  againft  an  attorney  for  not  performing  his  under- 

tXttt  it  it       taking  or  otherwife  mifbeharing  himfelf  (n) ;  againft  other  per- 

^mvpon  Tons  tor  non-psTyment  of  cofts  on  the  Mailer's  allocatur (0) ;  for 

•f  wSmM^*  ^^^  non-payment  of  money  generally  {n),  or  not  performing  an 

tbektier(()  award,  (5V.  (fi).— Motions  of  a  civil  nature  are  made  on  behalf  of 

M  W  h^d     ^^^  PJaintifF  or  of  the  defendant.     On  behalf  of  the  plaintiff  they 

mthootnu.  "^  either  ift,  for  fomething  to  be  done  in  the  common  and  or- 

fnu ;  and      dinary  courfc  of  the  fuit  as  to  increafe  ifiue s  (^i) ;  for  a  concilium  {a  /) 

^ha*^"' hL*^  or  judgment  on  demurrer,  fpecial  vcrdift,  or  writ  of  error  (a) ; 

firft  inftance  ^^^  Icavc  to  enter  up  judgment  on  an  old  warrant  of  attorney  (a), 

it  ia  on'y  a     or  nunc  pro  tunc  {»)  \  to  enter  up  judgment  and  take  out  execution 

nhmfi.        jff^y  jijj  award,  where  a  verdift  has  been  taken  for  the  plaintiff's 

fecurity  (n),  or  after  a  verctiftj  for  the  plaintiff  againft  one  of  le- 

veral  underwriters   where  the  reft  have  agreed  to  be  bound  by 

it(fi),  or  to  take  out  execution  pending  a  writ  of  error  (n),  to 

amend   the   pleadings  or  other  proceedings  in  the  courfe  of  a 

fuit(ff),  or  to  fet  afide  a  judgment  of  nonpros^  or  of  nenfuit  (n),  or 

a  verdi£l  or  inquisition  {n).     Or,  2diy,  They  are  for  foracthing'to 

be  done  out  of  the  common  and  ordinary  courfe  of  the  fuit,  as 

for  the  defendant  to  abide  by  his  p]ea(^/),  to  refer  it  to  the 

Mafter  to  affefs  the  damages  without  a  writ  of  inquiry  (n);  for  the 

execution  of  a  writ  of  inquiry  before  a  judge  (n),  or  (p  have  a 

good 


citation.  883 

good  jury  upon  the  execation  of  fuch  a  writ  {a) ;  for  a  trial  at 
bar,  or  in  an  adjoining  county  (n)  \  for  a  view  in  trefpafs  (/)|  in 
other  cafes  (»)»  or  fpecial  jury  (/) ;  to  have  witnefles  examined  on 
interrogatories  (f) ;  or  for  leave  to  infpe£);  and  take  copies  of 
booksr  court  rolls,  isfi\  or  to  have  them  produced  at  the  trial.-— 
On  behalf  of  the  defendant. — Before  declaration,  they  arc  toquafh 
the  writ(f7),    juft^y  bail  (a),  reverfe  an  outlawry  (ir),  or,  after 
feveral  rules  for  time  to  declare,  that  the  plaintiflF  declare  pe- 
remptorily {a). -^  After  declaration^  they  are  to  fet  afide  an  inter- 
locutory judgment  for  irregularity,  as  being  figned  contrary  to 
good  faith,  or  upon  an  affidavit  of  merits  (/i),  to  fet  aCde  or  ftaf 
proceedings  in  aflions  upon  bail  bonds,  or  in  other  a£kions  if  ir- 
regular or  unfounded  (/i),  and  if  the  defendant  is  a  prifoner  to 
difcharge  him  out  of  cuftody  upon  common  bail  {n) ;  or  if  the 
proceedings  are  irregular  to  (lay  them  upon  terms  (/i),  to  com- 
pound penal  a£^ions  (r),  change  the  venue  (a),  confolidate  ac- 
tions {n)j  or  (like  out  fuperfiuous  counts  {n)^  for  time  to  plead  or 
reply,  iiic.  under  fpecial  circumftances  (ii) ;  to  plead  feveral  mat- 
ters, or  pay  money  into  court  (/),  to  withdraw  the  general  iflue 
and  plead  it  de  novo,  with  a  notice  of  fet-ofF;  or  upon  paying 
money  into  court,  to  add  or  withdraw  fpecial  pleas,  all  thefe  are 
generally  {a)  but  fometimes  (n) ;  to  pay  the  iflue  money  into  court 
in  a  qui  tarn  2&ion{n) ;  to  put  oflF  a  trial  if  the -defendant  is  not 
ready  (»),  or  if  the  plaintiflF  will  not  proceed  to  trial  {a),  or  in- 
quiry {a)f  or  for  judgment  as  in  cafe  of  a  nonfuit  {n)  \  in  arreft  of 
judgment  (it)}  or  for  a  fuggeftion  after  verdiA  to  entitle  the  de- 
fendant to  cofts(/i);  to  fet  afide  an  execution  and  difchaige  the 
defendant  or  reftore  to  him  the  money  levied,  or  retain  it  in  the 
IherifF's  hands  (;i).     i  Tidd^s  PraB.  K.  B.  40 1. 

2*  There  are  feme  motions  peculiar  to  the  adion  of  tjiEhmntj 
fuch  as  for  judgment  againft  the  cafual  ejedor  generally  (/),  but 
where  there  is  any  thing  peculiar  in  the  fervice  of  the  declaration^ 
it  (hould  be  mentioned  to  the  court,  and  where  the  affidavit  of 
fervice  is  defe£live,  they  will  give  leave  to  file  a  fupplemental  one ; 
— that  fervice  on  the  tenant's  fon,  daughter,  isfc.  may  be  deemed 
good  fervite  {n)  for  the  landlord  to  be  admitted  defendant  inftead 
of  the  tenant  (j),  or  for  leave  to  take  out  execution  in  fuch  cafe 
againft  the  cafual  eje£lor,  after  the  landlord  has  failed  in  his  de* 
fence,     i  Tidd^i  Prac,  K.  ^.410. 

3*  There  are  alfo  other  motions  not  neceflarily  conne£ked  with 
any  aAion,  as  to  fet  afide  an  annuity,  and  deliver  up  the  fecurities 
to  be  cancelled,  ^c»  (n)*     Ibid* 

4*  By  the  annuity  ad,  17  G.  3.  r.  a6./  4.,  the  court  In  which 
any  a£tion  is  brought  for  payment  of  the  annuity  or  judgment 
entered,  have  in  certain  cuffS  an  exprefs  jurifdi£kton  given  them  by 
motion,  to  (lay  proceedings  on  the  judgment  or  "adlion,  and  to 
order  the  fecurity  to  be  cancelled,  and  the  judgment,  if  any  has 
been  rntered  up,  to  be  vacated.  And  in  other  cafes,  not  fpecially 
provided  for  by  the  above  claufe,  when  a  warrant  of  attorney  has 
been  given  to  confefs  a  judgment,  or  judgment  has  been  entered 

up. 
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upi  for  fecuring  the  payment  of  an  annuity,  the  court,  in  ?trtue  of 
their  general  junUi&ion^  will  enter  into  the  validity  of  the  warrant 
of  attorney  or  judgment  upon  motion  j  and,  if  the  provifiona  of 
the  a£l  have  not  been  complied  with,  will  vacate  the  warrant  of 
attorney,  or  fet  aGde  the  judgment.  £x  parte  Chejler^  4  Term 
Rep.  695.     Haynes  v.  Hare^  i  H*  BL  659. 

5.  The  court  will  not  upon  motion  make  an  order,  which  will 
decide  the  merits  of  the  caufe.  i  Bro.  Cb,  Rep.  366.  Pike  v. 
Beresford. 

6.  The  variety  of  (hapes  in  which  motions  are  made  in  the 
court  of  Chancery  to  obtain  relief,  according  to  the  peculiar  cir- 
cumftances  of  each  cafe,  renders  it  impoffible  to  ftate  every  pof- 
fible  form  in  which  a  notice  of  motion  may  be  given ;  the  forms 
of  notices  in  iHarr,  Ch.  Prac.  132.  in  ordinary  cafes  may  be  fo 
far  defcriptive  of  the  general  outiines  of  a  notice  of  motion  as  to 
give  an  idea  to  the  young  practitioner  of  the  form  in  which  fuch 
notices  are  generally  conceived.     Wyatfs  Prac.  Reg.  289. 

f5Via.497.  (C)  Timc,     At  what  Time  a  Motion  may  be  made, 

for  what. 

I.   A  TTACHMENT  cannot  tc  moved  for  on  the  laft  day  of 
'^^  term,  except  for  non-payment  of  coftsj  or  againft  the 
iberiff  for  not  returning  a  writ,     i  Bum  65 1. 

2.  Counfel  may  move  on  the  laft  day  of  term  to  qut}/b  an  ia- 
di£tmcnt,  but  mt  to  quafli  an  order.    Ibid. 

3.  The  Matter's  report  upon  interrogatories  of  contempt  can- 
not be  moved  for  on  the  laft  day  of  term  without  previous  leave 
of  the  court,  except  in  extraiordinary  cafes,  and  upon  perfonal  fcr« 
vice  of  the  notice,     x  B/aci.  Rep.  311. 

4.  A  motion  to  anfwer  the  matters  of  an  affidavit  cannot  be 
made  on  the  laft  day  of  term.     Jacob's  cafe,  4  Burr.  2502. 

5.  Nor  any  nu)tion  which  would  operate  as  a  ftay  of  proceed- 
ings, unlefs  it  apppear  to  the  court  that  under  the  circum (lances  it 
could  not  have  been  made  earlier.     Leader  v.  Harris^  M,  37  G.  3. 

6*  The  court  will  not  on  the  laft  day  of  term  hear  a  motion  for 
a  rule  niji  to  fet  aflde  an  award.  Nettleton  v.  Cro/by^  H.  38  G.  3. 
Nor  can  counfel  be  heard  on  that  day  to  (hew  caufe  againft  fuch  a 
rule,  but  the  fame  muft  be  enlarged  and  made  peremptory  for  the 
nextenfuing  term.    R.  M.  36  G.  3. 

7.  A  rule  niJi  for  a  criminal  information  may  be  granted  at  the 
end  of  a  terni  againft  a  magiftrate  for  mal-pra£lices  during  the 
term,  but  not  for  any  mifcondutt  before  the  term.  The  King  v^ 
Carpenter  Smithy  7  Term  Rep,  80. 


(D)  Quaflied  on  Motion.     What.  'sv?«^9«> 

t.  "T^HE  court  may  ufe  a  difcretion,  either  to  quafli  an  indi£t- 
^  ment  on  motion  for  infufficiency,  or  put  the  defendant  to 
demur  to  it  j  but  after  verdift  they  are  bound  to  arreft  the  judg- 
menty  if  they  fee  the  charge  to  be  infufficlent*     2  Bum  1 127. 

2.  But  the  reafon  of  not  quafhing  on  motion,  but  leaving  the 
party  to  demur,  does  not  hold  where  the  objeAion  is  to  the  jurif- 
di£tiOn  of  the  court  that  has  undertaken  to  proceed,    i  Burr.  389. 

3*  The  court  will  not  qualh  an  indictment  on  motion  of  the 
profecutor,  unlefs  on  the  ground  of  infufficienc  j.  Rex  v.  Strattan, 
X  Doug/.  239. 

4.  Motion  for  the  profecutor  to  quafh  his  own  indiAment  is  not 
of  courfe,  efpecially  if  the  defendant  has  been  put  to  ezpence.  Rix 
V.  Wetbi  3  Burr.  X468. 

(E)  What  muft  be  done,  or  will  be  required  in  order  i5^ni.49<* 

to  obtain  what  is  moved  for. 

!•  A  Motion  is  generally  accompanied  with  an  affidavit,  and 
'^^  fometimes  preceded  by  a  notice.  The  affidavit  fliould  be 
properly  entitled,  and  contain  a  full  (latement  of  all  the  circum* 
fiances  neceflary  to  fupport  the  application,  and  the  rather  as  it  is 
a  rule  not  to  receive  any  fupplemental  affidavit  on  (hewing  caufe* 
a  Term  Rep.  644. 

2.  Motions  and  affidavits  for  attachments  on  civil  fuits  are  pro* 
ceedings  on  the  civil  fide  of  the  court  until  the  attachments  ifTue, 
and  are  to  be  entitled  with  the  names  of  the  parties.  But  as  foon 
as  the  attachments  iffiie,  the  proceedings  are  on  the  crown  fide, 
and  frpm  that  time  the  king  is  to  be  named  as  the  profecutor. 
Jf'ood  v.  JTeU,  3  Term  Rep.  253.  Rex  v.  Sherjf  of  Middle/ex, 
7  Term  Rep.  439. 

3.  Where  a  fubmiffion  to  an  award  is  made  a  rule  of  court 
under  the  (latute,  there  being  no  a£tion,  the  affidavits  on  which  to 
apply  for  an  attachment  for  difobeying  the  award  need  not  be  en* 
titled  in  any  caufe,  but  the  affidavit  in  anfwer  mud.  Bevan  y. 
Sevan f  3  Term  Rep.  60  i.  ^ 

4.  Tiie  rule  to  (hew  caufe  is  drawn  up  for  a  particular  day  in 
term,  previous  to  which  it  (hould  be  duly  ferved.  To  bring  a 
party  into  contempt,  a  copy  of  the  rule  muft  be  perfonally  ferved^ 
and  the  original  at  the  fame  time  (hewed  to  him  ;  in  other  cafes, 
the  fame  degree  of  ihiftnefs  is  not  required  in  the  fervice  of  the 
rule,  but  it  is  fufficienr,  without  (hewing  the  original,  to  leave  a 
copy  of  it  with  any  perfon  reprcfcntinK  the  party  at  his  dwelling- 
houfe  or  place  of  abode.     T/fe  King  yfi  Smithies^  3  Term  Rep.  351. 

J.  Before  caufe  (hewn  an  office  copy  mull  be  taken  ot  the 
rule  and  of  the  affidavit  upon  which  it  was  granted,  otherwife 

counfd 
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eounfel  cannot  be  heard^  Previous  to  fliewing  caufe^  it  is  ufual 
to  deliver  over  the  afidayit  againft  the  rule  to  the  counfel  for  the 
rule,  who  has  a  right  to  make  any  objeAion  appearing  on  the 
face  of  it,  and  if  a  doubt  arifes,  upon  the  ftatement  of  the  fadls 
contained  in  the  affidavit,  it  is  infpeAed  by  the  judges,  or  read  by 
the  officer  of  the  court ;  when  an  affidavit  has  been  made  ufe  of, 
but  not  before,  it  may  be  filed,  in  order  that,  if  it  be  not  true,  the 
party  may  be  indidled  for  perjury*    Tuld*s  Prac.  K*  B. 

»5^"'499'  (G)  Notice.    In  what  Cafes  it  'muft  be  given,  and 

at  what  Time* 

1. 17  VERY,  notice  of  motion  muft  be  given  two  days  at  leaft 
^-^  before  the  day  on  which  it  is  moved ;  if  the  motion  is  to 
be  on  Thurfdaj^  the  notice  muft  at  leaft  be  on  Tueflaj  /  if  on 
Monday^  the  notice  muft  be  on  Friday^  Sunday  being  no  day. 
JUaxwill  V.  Phillips^  June  2  2  J,  1 80 1  • 

2.  Notice  of  motion,  given  by  one  not  allowed  to  a  A  as  a  £0- 
'   licitor,  is  not  good.    3  P.  Wms.  103.    Ex  parte  Sir  Richard  Gmf^ 

vemr. 

3.  Notice  of  motion,  though  feldom  neceffary,  is  frequently 
given  in  order  to  fave  time  and  ezpence,  by  afibrding  the  adverfe 
party  an  opportunity  of  (hewing  caufe  in  the  firft  inftance,  or^by 
inducing  the  court  to  difallow  we  cofts  of  proceedings  taken  after 
the  notice,  and  before  the  motion. 

4*  The  ftat.  14  G.  2.  c.  17.  requires  notice  of  motion  forjudge* 
ment  as  in  cafe  of  a  nonfuit  \  but  in  the  court  of  K.  B.  the  rule  ta 
fhew  caufe  is  deemed  a  fufficient  notice.    X^i  65. 

5.  But  it  is  otherwife  in  the  Camnwn  Pleas.  Croocb  ▼<  Pear/ofif 
lH.Bl.s27. 
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i5vin.503.  (C)  By  what  Perfons  it  may  be. 

A  Child  of  ten  years  of  age  may  be  guilty  of  murder»    Torft 
*^  cafe.     1748.    Fofier^'jo. 


(D)  Of  Officers,  and  Pleadings.  isTmlsch, 

i»  (^UASRE.  Whether  a  woman,  who  in  a  tranfport  of  paffion^ 
.  ^VijkiUs  a  peace-officer,  who  is  about  fo  take  the  man  flie  co- 
habits with  to  prifon,  under  a  warrant  which  turns  out  to  be  ille- 
gal,  is  guilty  of  murder  or  manflaughter.  Mary  Ade^%  cafe^ 
LeacVs  Cr.  Caf.  245* 

2.  To  kill  a  baiiiflPin  the  execution  of  an  attachment  iflued  bf 
the  countj  cUrl  in  a  caufe  in  which  he  is  plaintiff,  is  murder,  for 
fach  attachment  is  legal.    Baker^s  cafe.  Bid.  131. 

3-  So  killing  an  officer,  while  he  is  encfeavouring  to  arreft  a 
aan  upon  a  Hank  warranty  is  murder.     Ibid.  j^^,.mtis. 

4«  Peace-officers,  having  a  legal  wzmnt  to  arreft  for  a  breach 
cf  the  peace,  may  break  open  doors,  after  having  given  due  notice 
and  demanded  admittance.  Fo^r,  136.  But  they  cannot  juftify 
breaking  open  outward  doors  or  windows  to  execute  a  civil  fuit. 
^ifi^^»  3'9»  320*  Cowp.  3.  Therefore,  where  a  man,  who  had 
been  arrefted  by  the  artful  contrivance  of  an  officer  upon  civil  pro« 
ce(s  (that  of  the  warrant  having  been  filled  up  after  it  bad  been 
fcaled),  obliged  the  officer  to  decamp  by  fnapping  a  piftol  at  him 
three  times  i  but  the  officer  returning  to  the  houfe,  accompanied 
by  the  plaintiff  and  the  attorney,  and  all  three  attempting  to  force 
in,  the  man  within  fired  a  gun  through  the  door  and  (hot  the  at« 
torney }  it  was  ruled  manflaughter  only.  10  State  Trials,  462* 
-''j^*  3iti3i2. 

5*  If  a  ftranger  feeing  a  perfon  arrefted  and  reftrained  from  his 
Kberty,  under  colour  of  a  prefs-warrant  or  civil  procefs,  bfc»  by 
thofe  who  in  truth  have  no  fuch  authority,  happen  to  kill  fuch 
trefpaffer  in  refcuing  the  perfon  oppreffed,  he  (hall  be  adjudged 
guilty  of  manflaughter  only.     Toole/sczk,  Lord  Rajm.  1296.       BvtAe 

upon  which  tkii  caic  waa  decided  are  ^ttj  ftraogly  controYcrted  by  Mr.  Juftice  Fotei  p.  115  is 
318. 

6.  It  is  fufficient  that  the  procefs  is  not  defe£live  in  the  frame^ 
and  that  it  iffue  in  the  ordinary  courfe,  though  there  was  error  in 
the  proceedings  before :  and  if  the  warrant  is  produced  at  the 
trial,  the  judgment,  or  decree  need  not.  Per  Hardwicke,  C.  J. 
Roger^t  cafe«     1 73  5* 

7*  If  the  procefs  is  defeflive  in  the  frame,  if  there  is  a  miftake 
10  the  name  or  addition  of  the  perfon  on  whom  it  is  to  be  exe- 
cuted, or  if  his  name,  or  the  name  of  the  officer  be  infcrted  with- 
out authority,  and  after  iffuing  the  procefs,  or  the  officer  exceeds 
his  authority  and  is  killed,  it  is  only  manflaughter  in  the  perfon 
whofe  liberty  is  invaded.     Fofler^  312. 

8.  If  a  gaolcf  carrj  his  prifoner,  againft  his  will,  who  be 
knows  has  never  had  the  fmall-pox,  but  fears  it,  to  a  place  where 
he  knows  a  perfon  having  it  is,  and  the  prifoner  catches  it,  and 
diesj  it  is  murder     Fide  Cattle  v.  Bambridge^  Stra.  854. 

9.  If 
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g.  If  a  gaoler  (as  warden  of  the  F/eet)  has  a  lawful  deputjr^ 
whofe  fervant  by  dureft  (of  confining  in  an  unwholefome  room) 
kills  his  prifoner,  it  is  not  R»urder  in  the  principal,  though  he 
fometimes  a£led  as  warden,  and  once  faw  the  deceafed  in  the 
unwholefome  room.     Rtx  v.  Huggins,  Stra.  882.      Ld.  Rajntm 

'574- 
'10.  But  it  is  murder  in  the  fervant.     3id^ 

II.  Pcrfons  having  authority  to  arrcft  or  imprifon,  uCng  the 

proper  means  for  that  purpofe,  and  being  killed  in  the  ftruggle, 

it  is  murder  in  all  who  take  part  in  fuph  refiftance.     And  this 

will  hold  in  all  cafes,  whether  civil  or  criminal.    Fojler^  270. 

So  in  cafe  of  breach  of  the  pcace^  or  any  mifdemeanor  ihort  of 

felony.     Ibid. 

?5^''-  ^^^-  (E)  How.    By  Malice  aforethought,  and  what  fhall 

be  faid  fuch. 

I.  I^jTALICE aforethought  is,  when  the  faft  is  attended  with 
^*^  fuch  circumftances  as  are  the  ordinary  fymptoms  o^  a 
wicked,  depraved,  malignant  fpirit  j^  or  an  aftion  flowing  from  a 
wicked  and  corrupt  motive,  a  thing  done  tnalo  animo^  main  confd'-^ 
tntia*     Fojler^  C.  i#.  25(5. 

2.  If  A.  and  B.  have  a  fudden  quarrel,  and  blows  pafs,  and 
there  appears  a  fufficient  time  for  the  parties  to  have  cooled,  and 
Sifterwards  A.  kills  J?.,  it  is  murder.     Rex  v.  Onehji  2  Stra»  765. 

3.  It  is  the  province  of  the  judge,  from  the  circumftances  o^ 
the  cafe,  to  determine  what  is  malice,  and  whether  the  killer  had 
a  fufBcient  time  to  cool.     Ibid, 

4.  If  A,  fay  he  will  avenge  himfelf  of  £.,  or  that  he  will  have 
his  blood,  this  is  exprefs  malice  againft  B.,  and  if  a  killing  enfue 
it  is  murder.     2  Stra.  765.     2  Ld.  Rajm.  1485. 

5.  If  A.  and  S.  play,  then  vrreftle,  then  cudgeL  A.  gives  S. 
a  fmart  flroke,  B.  grows  angry,  throws  away  his  cudgel,  and  they 
fight  in  earneft,  but  are  parted  ;  A.  goes  away  angry,  and  threa- 
tens  to  fetch  fomething  and  (lick  B. ;  he  changes  his  cloaths,  re-^ 
turns  with  a  fword  concealed  and  a  cudgel  in  his  hand,  draws  on 
a  difcourfe  of  the  quarrel,  and  offers  to  cudgel  if  B.  will  keep  off 
his  hands ;  A,  drops  the  cudgel,  which  B.  takes  up,  and  gives  A4 
two  blows  on  the  fhoulders ;  A.  draws  out  tlie  concealed  fword, 
fays,  "  ftand  off,  or  IMI  ftab  you  -"  thrufts  at,  but  mifles  him  1 
B.  goes  back ;  A.  (hortens  his  fword,  leaps  towards  B.^  ftabthim, 
and  he  dies.     It  is  murder.     Mafonh  cafe.     1756.     Fojler^  132* 

6.  So  in  the  cafe  of  a  fudden^ affray,  where  no  felony  is  com* 
mitted  nor  wound  given,  if  a  perfon  intetpofing  to  part  the  com«« 
bacants^  giving  notice  to  them  of  his  friendly  intention,  (hould  be 
killed  by  either  of  the  combatants,  it  would  be  murder  in  the 
perfon  lo  killing.     Fofler^  270. 

7.  WheDevrr  it  appears  that  a  man  killed  another,  it  fliall  be 
iatcuded  prima  Jack  that  he  did  it  malicioufiy,  uulefs  he  can  make 

out 
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oiit  the  contrary,  by  (hewing  that  he  did  it  by  ftidden  provocation* 
I  HawL  P,  C.  f  90. 

8.  jf»  and  B.  fuddenly  quarrel  i^  upon  fome  provoking  language 
B.  feizes  A.  by  the  collar ;  a  fight  enfues  ;  they  both  fall  to  the 
ground  ;.  and  wKile  (Irugglingon  the  ground  B*  receives  a  mortal 
wound  from  a  knife  which  J.  held  in  his  hand.  This  adjudged 
manjlaughier  only.     Sffotu's  cafr,  Ca.  in  C.  LaWf  i  8o« 

i^.  A  mother-in-law,  on  perceiving  a  fault  corhmitted  b^  her 
daughcer-io-law  in  fome  work  (he  was  doing,  throws  d  cnild's 
llool  at  her  and  kills  her,  and  then  conceals  her  death,  and  hides 
the  body,  ^are^  Whether  it  is  murder  or  manflaughter? 
HazeP^  cafe,  Cj.  in  C  Law^  406. 

(F)  How.     By  Intention  to  do  a  Icfs  Mifchief  only.  'J^^"-  set > 

i.  XT7HEREVER  a  perfon,  in  cool  blood,  by  way  of  revenge, 
^^  unlawfully  and  deliberately  beats  another  in  fuch  a  man- 
ner that  he  afterward^  dies  thereof,  he  is  guilty  of  murder,  how- 
ever unwilling  he  might  have  been  to  have  gone  fo  far.  i  Hawk. 
P.  C.  194.     1  &tra.  771. 

2.  If  a  gaoler  confine  his  prifoner  againft  his  will  in  an  un* 
iirholefome  tbom  without  allowing  him  the  neceiTaries  of  a  cham- 
ber pot,  Uc.  whereby  he  contra£ts  a  diftemper  by  which  he  dies, 
this  is  murder  by  durefs  in  the  party  doing  ir.  Refc  v.  Huggins^ 
a  Stra,  882.  If  the  verdi£i  be,  that  the  principal  gaoler  knew  the 
condition  of  the  room,  and  that  within  1 5  days  of  the  death  he 
was  prefent,  with  his  deputy,  and  *<  faw  the  deceafcd  under  the 
<*  durefs  of  the  faid  imprifonment/'  fufficient  faAs  ate  not  found 
to  amount  to  murder.     Rid. 

(G)  How.     Without  Intention,  but  in  doing  an  un^  isvimsog. 
/a^/hl  jiff  J  or  an  A€t  not  warranted  by  Law. 

1*  nnO  render  the  killing  murder  in  all  thofe  who  a(rembied  to 
^  do  an  unlawful  ad,  it  muft  appear  that  it  was  committed 
in  profecution  of  fome  unlawful  purpofe :  thus,  fmugglers  aflemble 
to  run  wool,  officers  oppofe,  a  fmuggler  fires  a  gun,  and  kills 
another  fmuggler  :  if  it  does  not  appear  it  was  levelled  at  the  offi- 
cers, the  other  fmugglers  prefent  are  not  guilty,  for  it  does  not 
appear  it  was  in  profecution  of  the  purpofe  for  which  they  aflem- 
blcd.     P/tfivfUifr's  cafe,  i<^|^/r,  352. 

%»  Three  foldiers  go  to  rob  an  orchard,  two  get  up  the  tree,  the 
third  ftands  at  the  gate  with  a  drawn  fword,  the  owner's  fon  comes 
and  feizes  him,  he  (tabs  him :  thofe  in  the  tree  not  guilty  i  other- 
wife  had  they  come  with  a  general  refolution  againft  all  oppofers. 

Per  H9IU  FofiiT,  353. 

3.  If  one  ride  among  a  multitude  with  an  hotfe  ui^ed  l^o  kicking^ 
and  death  enfues,  it  is  murder.    N*  P.  C.  44% 

Vo  V  V.  U  4-  K 
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4.  If  Si  man^  du^ed,  and  encouraged  by  a  concourfe  of  people, 
throw  a  pick-pocket  into  a  pond  adjoining  the  road,  to  revenge  the 
theft  by  ducking  him,  but  without  any  apparent  intention  to  take 
away  his  life,  and  the  pick-pocket  be  drowned,  it  is  manflaughter 
only.     Old  Bailey,      1785.      1  //^wi.  P.  C.  193. 

5.  The  defendant  came  to  town  in  a  chaife,  and  before  he  got 
out  of  it,  he  fired  his  piftol,  which  by  accident  killed  a  woman ; 
and  King,  C.  J.  of  C.  B.  ruled  it  to  be  but  manflaughter.  Rex  ?. 
Burton^  i  Stra*  481. 

6.  If  ^.  carry  his  prifoner  B.  againft  his  will  to  a  houfe  where 
he  knows  the  fmall-pox  is,  and  that  B.  has  not  had  it,  or  detains 
him  when  he  dedres  to  be  removed,  and  B.  catch  it  and  die  there- 
by, it  is  murder  in  A,     Cajlell  v.  Bambridge  et  Corhett^  2  Stra.  85.3. 

7.  Accidental  homicide  may  be  murder,  if  it  happen  in  the 
•  profeculion  of  an  illegal  adi.     Hodgson* SQ^iiCy  Ca,  Cr.Lavf^j. 

i5Tiii«so9*  ( I )  How,     By  or  of  one  interpofing,  where  two 
"  are  fighting  or  quarrelling. 

1 F  a  (Iranger  interpofe  to  part  combatants  in  an  afiray,  giving 
^  notice  to  them  of  that  intention,  and  they  aflault  him,  and 
in  the  (IrUggle  he  fliould  chance  to  kill,  this  v/ould  htjufttfiahU 
homicide;  for  it  is  every  man's  duty  to  interpofe  for  the  prefenra- 
tion  of  the  public  peace,  and  the  prevention  of  mifcbieC  Fojler^ 
272. 

mv»"  s'»;  (N)  How.    By  parrels  and  Provocations^  and  what 

(hall  be  laid  fuch. 


i.'lTn^HERE  three  Scotch  foldiers  were  drinking  together  11 
^^    public  houfe,  and  one  of  them  ftruck  fome  ftrangers,  w 


in  a 

who 

were  drinking  in  another  box,  with  a  fmall  rattan  for  having  ufed 

feveral  opprobrious  epithets  and  reviled  the  chara£ler  of  the  Scotch 

nation,  ^nd  an  altercation  enfued  \  and  one  of  the  ftrangers  hid 

hold  of  the  foldier  who  had  (Iricken,  and  threw  him  againft  > 

fettle ;  and  when  the  foldier  had  paid  the  reckoning,  the  (Iranger 

a^ain  flioved  him  from  the  room  into  the  paflage,  upon  which  the 

foldier  exclaimed  that  '<  he  did  not  mind  k411ing  an  Englj/bman 

"  more  than  eating  a  mcfs  of  crowdy,"  upon  which  the  ttranger, 

a/Gfted  by  another  perfon,  violently  pufhcd  the  foldier  oat  of  (he 

houfe»  whereupon  the  foldier  inftantly  turned  round,  drew  his 

fword,  an4  ftabbed  th^  (Iranger  to  the  heart :  this  wa^  adjudged 

#^</*  the  cafe  ipai  iLiughter.     Rex  v.  Taiflor,  5  Burr.  27^3. 

or  Rex  v. 

fohn  BrowHi  for  the  murder  of  (.  Maccafter,  June  1776.     Cafes  in  C*L.  176*     And  the  cafe  of  the 

ktn£  V.  Snow,,  tried  before  Willcs^  J.  Sum.  A^»  Nottb<mptoO|  1786,     C«fc«  la  C.  L.  l8o. 

2.  In  every  cafe  of  hQmicidje  upon  provocation,  how  great 

foever  it  be.  if  there  is  a  fufiiqient  time  for  paffion  to  fubiide;,  and 

'  for 
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lot  feafon  to  interpofe,  fuch  homicide  will  be  murder,     i  Hanuh. 
P.  C.   194.     Fofler^  278.  296. 

3.  Two  bailiflFs,  who  killed  a  prifoner  (Mr.  Lutirel)  in  his  own 
houfe,  by  giving  him  nine  wounds  with  a  fvrord,  and  (hooting 
him  with  a  piftoLwhen  he  was  fallen  on  the  ground,  found  guilty 
of  manflaughter  only,  becaufe  it  appeared  that  he  had  given  one 
of  them  a  blow  with  his  cane.  He  had  a  fword  which  was  drawii 
and  broken ;  but  how,  did  not  appear.  He  had  brought  the  pif- 
tols  into  the  room,  and  declared  he  would  not  be  forced  out  of  his 
lodgings.  He  threatened  the  oiEcers.  Both  the  officers  were 
ilightly  wounded.  Rex  v.  Reafon  and  Tranter,  i  Stra*  499. 
Foft.  292. 

4.  If  the  captain  of  a  (hip  has  a  prefs-warrant,  dire£ling  that  no 
perfon  hut  a  commijjion' officer  is  to  be  entrufted  with  tie  execution  ofit^ 
and  his  name  to  be  inserted  on  the  back  of  it ;  and  he  accordingly 
appoints  his  lieutenant,  whojlays  in  the  fhip^  and  the  captain  fends 
his  boat  with  fome  of  the  crew  to  prefs,  and  fome  leagues  off  they 
board  a  (hip,  and  attempt  to  prefs,  and  one  of  them  is  killed,  it  is 
manflaughter,  for  they  did  not  aft  according  to  the  warrant* 
£roadfoot*s  C2Lk,  *743-     -Fi/Z^r,  154. 

(O)  How.    By  one  in  a  Company,  where  //  //  Mur^  's^'^-s'^' 

der  in  another. 

1.  (^N  an  indi£lment  for  murder,  if  the  jury  find  a  fpecial  Ver- 
^^  di£l,  it  is  ncccffary,  in  order  to  ane^  principals  in  the 
fecond  degree,  to  ftate*  ill.  That  they  were  adiually  prefent ;  or 
adly,  Some  a£ls  done  by  them  at  the  very  time,  which  unavoid-  . 
ably  (hew  that  they  were  prefent ;  jdly.  That  they  were  of  the 
fame  party,  on  the  fame  purfuir,  and  under  the  fanoe  engage- 
ments  and  expe£tation  of  mutual  defence  and.  fupport  with  the 
perfon  who  did  the  fa£l.  Rex  v.  Borthwick  and  others^  i  Dough 
207. 

2.  Perfons  prefenti  aiding  and  abetting,  are  principals  in.  the 
fecond  degree,  and  are  within  the  riot  2i&.  and  ouftcd  of  clergy* 
Rex  V.  Boyce^  4  Burr.  2073* 

3.  ^ex  V.  Hodgjon  and  others..  This  was  a  (pecial  verdifl  upon 
an  indidment  for  murder^  found  at  the  feflfions  houfe  in  the  0/J 
Bailey^  to  the  following  efFcA.— The  prifoners,  together  with  fede- 
ral others,  were  hired  by  one  J,  8.  to  affift  him  in  carrying 
away  bis  houfebold  furniture,  in  order  to  avoid  its  being  dif* 
trained  for  rent.  They  accordingly  aflembled  for  this  purpofe, 
armed  with  bludgeons  and  other  oflFcnfive  weapons.  The  landlord 
of  the  houfe,  accompanied  on  his  part  by  another  fet  of  men, 
fame  to  prevent  (he  removal  of  the  goods,  and  a  violent  affray  cn« 
iued.  The  conftable  was  called  in,  and  he  produced  liis  authority^ 
but  could  not  induce  them  to  difperfe.  While  they  were  fighting 
in  the  Itreet,  one  of  the  company,  to  the  jurors  unknown,  killed  a 
^oj  who  was  (landing  at  his  father's  dcor  looking  on,  but.  totally 

U  z  unconcerned 
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unconeeroed  in  the  affray.  The  qaeftion  was,  Whether  this  mH 
murder  ia  all  the  company  ?  This  was  fubmtttcd  to  the  con- 
Cderation  of  all  the  judges  in  the  (h^pe  of  s  refervti  cafe.  The^ 
accordingly  met,  and  the  two  chief  juftices  were  of  opinion,  that 
it  was  murder  in  all  the  company,  btcaufe  they  were  all  en^^aged 
in  an  unlawful  aA,  by  proceeding  in  the  affray  after  the  conftable 
had  interpofed,  and  commanded  them  to  keep  the  peace,  efpecially 
as  the  ounner  in  whith  they  originally  aflcmbledi  v/z.  with  of- 
fenfive  weapons  and  in  a  riotous  manner^  was  contrary  to  law, 
though  the  purpofe  for  which  they  aflembled,  wz,  to  carry  away 
the  goods,  was  juftifiable.  But  the  majority  of  the  judges  held 
that  as  the  boy  was  found  to  be  unconcerned  in  the  affray,  his 
having  been  killed  by  one  of  the  company  could  not  poflibly  afie£l 
the  reft ;  for  the  homicide  did  not  happen  in  profecution  of  the 
%  illegal  a£l,  and   therefore    the  perfons,   though   conftrudijrely 

prefent,  could  not  be  faid  to  be  aiding  and  abetting  the  death  of 
one  who  was  totally  unconcerned  in  the  defign  for  which  the 
parties  had  aflcmbled.     Cafes  in  Cr,  Lawt  7* 

4*  There  are  oo  principals  ia  the  fecond  degree  in  privately 
dealing  from  the  perfon.     Rex  v.  Innis^  Ibid.  8. 

5*  UFtwo  perfons  be  indi£ied  for  murder,  the  one  as  a  principal 
in  the  firft  degree,  and  the  other  as  being  prefent  aiding  and 
alEfting  to  commit  the  crime,  the  jury  may  find  the  principal  in 
the  firft  degree  noi  guilty^  and  conviA  the  principal  in  tbeftcwi 

6«  Peribns  prefent  aiding  and  alBfting  in  Jbooting  at  anctier, 
though  uCng  no  fire  arms  themfclves,  are  principals,  and  within 
the  penalties  of  the  Black  A3»  Tie  Coalheavers*  cafe,  Ca.  C  L.  'j6. 

tyrm,  5t9.      (P)  Juftifiablc.     In  what  Cafes,  and  Pleadings. 

I.  l^O  doubt  the  forcibly  attempting  the  commiflion  of  an  ttn> 
^^   natural  crime  may  bertfifted  by  the  death  of  the  aggreffor* 
4  BL  Comnu  i8i. 

2*  If  a  ftranger  tnterpofe  to  part  combatants  in  an  affray,  giring 
notice  to  them  of  that  intention,  and  they  affault  him,  and  in  the 
ftruggle  he  (bould  chance  to  kill,  this  would  be  juftifiable  homi' 
cides  for  it  is  every  man's  duty  to  intcrpofe  for  the  prefervation 
of  the  public  peace,  and  the  prevention  of  mifchicf.   Fofier^  172. 

ijvin,  5to.  ^  Q^j    Juftifiable.     By  Officers  or  Perfons  haying 

Warrants. 

I.  \II7HERE  a  flieriff,  (Sfc.  attempting  to  make  a  lawful  arreft  in 

^^    a  civil  off  ion,  or  to  retake  one  who  has  been  arreftied  and 

made  his  efcape,  if  refyled  by  the  party,  and  unavcidablj  kills  him 

in  the  aflray,  it  is  juftifiable  homicide.  Fofter^  270.  4  Cmm*  180. 

K  2.  And 
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%•  And  in  fuch  cafe  the  officer  is  not  bound  to  give  back,  but 
inaj  ftand  his  ground,  and  attack  the  party.    F^/l.  292*     1  S/m. 

499- 

3.  But  no  private  perfon  of  his  own  authority  can  arrcft  a  man 

for  a  civii  matter,  as  he  may  for  filony^  (sfc.    Neither  can  the 

fheriiFhimfelf  lawfully  kill  thofe  who  ktreiyfy  from  the  execution 

of  any  civU  procefs.     Bofttr^  271. 

(R)  Excufable.  '^^""^^ 

I F  an  officer  of  the  imprefs  fervice  fire  in  ihi  ujual  manner^  at 
^  the  ballyards  of  a  boat,  in  order  to  bring  her  tOy  and  kill  a 
man,  it  is  only  manflai^ghter.    L.  MamJUld^  a  Coivp.  832. 

(W)  Indidment.     Good  or  not.  ^jTxn.^^. 

I.  TN  an  indi£lment  for  murder  it  is  pcfhaps  a  fatal  miftake  not 
-^  to  (hew  the  day  and  place  of  ibejlroke  as  well  as  of  the  ajfauh^ 
becaufe  thefe  offences  are  of  different  kinds,  the  one  being  only  a 
trefpafsi  and  the  other  a  felony,  and  may  well  be  intended  to  have 
happened  at  different  times  and  phces,  and  the  giving  of  the  ftroke 
being  the  principal  offence,  ought  to  be  fet  forth  with  the  nvoft 
exa^  certainty. 

2.  If  a  mortal  wound  be  given  upon  which  the  party  dies  at 
another  day,  fhe  death  ought  co  be  alleged  at  the  laft  day.   4  Com. 

Dig.  377- 

3.  An  indi£iment  for  murder  mull  ftate  that  the  prifoner  gave 

the  deceafed  a  mortal  wound.     LaJ^z  cafe.  Cafes  in  C.  Law^  1 12. 


flpute^  [  G  ] 


(A)    Puniflimcnt  thereof  by  peine  fort  ei  dure^  or  isvimssy, 
otberwife^  in  what  Cafes  by  the  cooimon  Law,  or 
by  Stat.  Weftm.  1 3  £.  r.  1 2, 

I.  dY  ftat.  12  G.  3.  r.  20.  it  is  enabled,  That  if  any  perfon, 
^  being  arraigned  on  any  indi£lment  or  appeal  for  felony  or 
piracy,  (hall,  upon  fuch  arraignment,  ftand  mute,  fach  perfon  (hall 
be  conviAed  of  the  felony  or  piracy  charged  in  the  indi£lment, 
and  the  court  (hall  award  judgment  and  execution  againft  fuch 
perfon  in  the  fame  manner  as  if  he  had  been  conviAed  by  verdiA 
^  co^feffioni  and  fach  judgment  (hall  have  all  the  confequences 

U3  in 


in  <very  refpe^l  as  if  fuch  perfon  had  been  con?i£led  by  Terdift  or 
confe(Iion»  and  judgment  thereupon  awarded. 

2.  Old  Bailey  feflion  1 778.  Francis  Merciery  on  his  arraign- 
ment for  murder,  (lood  mute.  The  (heriff  was  dire£lcd  to  return 
a  jury  injlanter  to  inquire  whether  it  was  "  through  obllinacy,  or 
M  the  vifitation  of  God." — The  jury  found  that  he  ftood  mute 
'<  fraudulently,  wilfully,  and  obitinately,  and  not  by  the  provi- 
«*  dence  of  God." — The  judge  immediately  pafTed  fenteuce,  and 
he  was  executed.     Cafes  in  Crown  Law,  218. 

I  do  not  find  it  faid  in  any  book  (fays  Serj.  Hawkins)  what 
(hall  be  done  to  a  prifoner,  who  obftinately  (landing  mute  to  an 
arraignment,  (hall  appear  to  be  charged  upon  vtry  light  fufpicion ; 
but  I  take  it  for  granted,  that  he  may  be  feverely  fined  and  im- 
prifoned  for  the  contempt,     i^  Pieas  of  tie  Cr.  224*  ■  * 


ilJe  ejceat  laegno. 


I5Vin.  437, 


(B)  Necejfary  and  grantable,  in  what  Cafes  and  how. 

I.  T  J  PON  a  motion  for  a  ne  exeat  regno ^  it  was  faid  by  Lord 
^  Chancellor,  that  this  was  originally  confined  to  ftate  afFairSi 
and  the  intent  of  it  was  to  prevent  any  perfon  from  going  beyond 
fea,  to  tranfa£i  any  thing  to  the  prejudice  of  the  king  or  his  go- 
vernment, but  that  now  it  was  very  properly  ufcd  in  civil  cafcsi 
but  that  to  induce  the  court  to  continue  it  to  the  hearing  ihe 
plaintiff  mud  (hew  that  the  debt  is  certain ;  but  in  this  cafe  there 
was  nothing  more  than  a  demand  by  a  wife  againft  her  husband, 
by  virtue  of  a  marriage  agreement,  in  which  the  dtfcndant  obliged 
himfelf  to  fccure  1700/.  out  of  hiseftate,  real  and  perfonal,  to  his 
wife,  as  a  provifion  in  cafe  (he  furvived  him ;  but  this  is  a  contin- 
gency which  may  never  happen.  Motion  denied,  i  ^/i.  5^^' 
1738.     jinon. 

^  2.  On  motion  to  prevent  a  defendant  going  out  of  the  king- 
dom till  he  had  put  in  his  anfwer^  the  court  ordered  him  to  give 
fecurity  to  abide  by  the  decree  which  fhouid  be  made  upon  the 
hearing.     2  Aih.  66.     1 740.     Baker  v.  Dumarefque, 

3.  No  inftance  of  a  ne  exeat  being  granted  where  it  is  not  a 
mere  equitable  demand,  except  where  a  wife  fued  in  the  fpiritual 
court  for  alimony,  and  the  hufband  threatened  to  leave  the  king- 
dom, and  to  aid  that  court,  and  out  of  compaflion  to  her,  it  was 
granted.     1  Ati.  210.     1741*     Anon, 

4.  Motion  for  a  m  exeat  regno,  againft  the  wife  of  Glafs^  who 
was  executrix  of  her  former  hufband.  Giafs  was  already  gone 
out  of  the  kingdom,  and  it  was  doubted  by  the  Lord  Chancellor 

whether  i(  could  be  grant.ed;  as  flie  was  a  feme  cw^rf^  and  could 

give 
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give  no  fecurity,  but  the  motion  was  afterwards  granted.     3  AtL 
409.     1 746.     Jerningham  y.  Glafs*     Ambl.  62.  S.  C. 

5.  A  »/  exeat  regno  cannot  be  granted  unlefs  the  plaintifF  fwears 
pofitively  that  the  defendant  is  indebted  to  him  in  a  certain  fum. 
3  Atk.  JO  I*      1747*     Mico  V.  Gualtur. 

6.  An  affidavit  to  found  a  writ  of  ne  exeat  regno^  mud  not  only 
fay,  that  the  defendant  is  indebted  m  fuch  a  fum,  but  mud  alfo 
mention  the  fa£ts  on  which  it  arifes  and  on  which  it  is  grounded; 
and  in  this  cafe  the  bill  being  againft  an  adminiftrator,  the  affidavit 
ought  to  date,  as  to  knowledge  or  beliefs  that  aflfets  had  come  to  his 
hands ;  becaufe  the  demand  arifes  in  outer  droits  otherwife  it 
would  be  holding  one  to  bail  who  could  not  be  held  to  bail  at 
law ;  and  •  would  detain  a  perfon  here  whom  they  had  no  right  to 
detain^  the  demand  arifing  in  outer  droits  2  Vef.  490.  1752* 
Anon* 

7.  The  court  will  not  grant  a  ne  exeat  regno  where  the  perfon 
lives  out  of  the  kingdom,  and  the  tranfa£lion  was  on  the  faith  of 
having  judice  done  where  he  reCdcd.  ArnbL  177.  1753*  ^^ 
bertfon  v.  Wilkie. 

^  8.  Motion  for  a  ne  exeat  regno^  the  cafe  appeared  to  be,  that 
the  contra£l  was  made  in  Carolinay  that*  a  bond  was  given,  and 
was  afterwards  fatisfied  by  a  payment  in  paper  money,  at  the 
▼alue  which  it  then  legally  bore  in  that  d^te.  The  date  of  Caro^ 
Una  afterwards  pafltfd  an  ordinancci  which  made  paper  of  that 
kind  not  a  iegal  tender  in  tranfaflions  not  complete.  The  parties 
being  now  here,  the  plaintifF  applied  for  this  writ,  contending 
that  he  had  an  equity  here  from  the  nature  of  the  payment  thc^re. 
Lord  Chancellor  refufcd  the  writ,  as  no  equity  could  arife  here 
from  a  tranfa£lion  legally  fatisfied  in  the  country  where  it  arofe  ; 
and  faid  a  writ  of  ne  exeat  never  could  bs  granted,  but  upon  a 
W^^ir  demand,      i  Bro.  Ch.  Rep.  376.      1784.     Anon, 

g.  Bill  by  infants  againd  the  adminiilratrix  of  an  intedate's 
edate,  (who  had  married  ag  iln,  ;ind  her  fccond  hud) and,  tor  dif- 
tributive  fliares.)  An  application  had  been  made  for  a  ne  exeat 
regno  againd  the  hud^ind  of  the  adminiilratrix  on  th*  affidavit  of 
the  wife,«that  he  had  pofTeffi^d  the  perfon al  ed/ite  of  the  iatedate, 
and  was  going  abroad  ;  but  the  motion  was  refufed  as  the  court 
would  not  receive  the  affidavit  of  the  wife  againd  the  hud>^nd« 
3  Bro.  Ch,  Rep.  1 1.  17*^9.  Sedgwick  v.  IVatkim,  1  l^tf,jun» 
49.  S.  C.  * 

10.  A  bond  had  been  given  by  the  defendant  to  Saunderfon^ 
and  by  him  affigned  to  plaintiff.  Saunderfon  was  fiiice  dead, 
and  nobody  had  adminidercd  to  him.  Motion  for  a  ne  exeat  regno 
againd  the  defendant,  on  an  affidavit  that  he  was  goine:  abroad^ 
and  in  order  to  ^ive  the  plaintiff  time  to  obtain  adminidration  ta 
Saunderfon ;  refufed,  becaufe  the  fuit  without  the  original  repre*' 
feutative  of  Saunderfon  mud  be  difmiffed  for  want  of  parties* 
3  Bro,  Cb,  Rep.  25.      1-789.     May  v.  Fenwick. 

1 1.  A  writ  of  ne  exeat  regno  mud  be  on  an  equitable  demand. 
3  Bro.  Qbm  Rfip^  218*     ^^9^^    Atkinfin  s* Leonard* 

U  4  12.  Motion 


l 
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T2«  Motion  for  a  n/  exeat  regno,  againft  the  defendant^  who 
vas  fued  as  adminiftratrix.  The  affidavits  dated  threats  of  ab- 
fconding,  and  of  embezzling  the  cffc£l8  of  the  teftator  i  which 
might,  according  to  general  computation »  be  worth  abouf  aoooA 
Motion  refufed,  as  no  fum  was  pofitively  fworn  to,  and  there  was 
no  precife  fum  for  which  the  writ  could  be  marked  $  alfo,  for  that 
there  was  no  precife  ground  ftated  for  the  fuggeftion  that  the  de- 
fendant was  going  abroad.  3  Bro.  Ck,  Rep.  370.  1 791  •  Shear* 
man  ▼.  Shearman. 

13.  Bill  by  two  refiduary  legatees  againft  afurviving  executor. 
Motion  for  a  ne  exeat  regno  againft  John  Higgins^  the  agent  of 
the  perfon  claiming  to  be  reprefcntarive  of  the  deceafed  exe- 
cutor, on  the  ground  that  he  had  got  into  his  pofleffion  a  bond 
from  one  Palmer  to  the  deceafed  executor  for  300  and  odd 
pounds,  which  was  the  fecurity  for  the  refidue;  and  the  affidavit 
ftated,  that  the  decf^afed  executor  paid  one  of  the  plaintiffs  regu- 
larly the  intereft,  as  his  fliare  of  the  refidue.  No  perfonal  repre- 
fentative  of  the  deceafed  executor  was  before  the  ccyurt,  there  be- 
ing a  conteft  as  to  the  reprefentation  in  the  ecclefiaftical  court. 
The  affidavit  ftated  a  declaration,  that  he  was  going  abroad.  The 
motion  was  refufed.  3  Bro.  Ch.  Rep.  476.  1792.  Storey  y* 
Higgins. 

14.  Upon  a  fuit  in  the  eccleHaftical  court  by  wife  for  alimony. 
^nere^  whether  before  the  decree  the  Chancellor  will  grant  a  ne 
/x^ii/ rf^/io  againft  the  hufband.  iVef.jun.g^.  I790.  Cogiar 
y.  Cogiar. 

15.  An  afl^davit  tp  fupport  a  motion  for  a  writ  of  ne  exeat  regno 
muft  be  pofitive.     5  Vef.jun.  91.    ,1799.  Roddam^.  Hetherington. 

16.  A  general  affidavit  of  belief  that  the  defendant  means  to 
quit  the  kingdom,  is  fufficient,  without  the  circumftances  upon 
which  that  belief  is  founded.     5  Vef.  jun.  ^6.     1799.     Rujfelx. 

17.  Upon  an  application  for  a  ne  exeat  regno  no  fubpcena  is 
ferved ;  but  upon  perfonal  fervice  of  tl  e  writ  the  party  is  bound 
to  appear  and  put  in  his  anfwer,  and  then  he  may  apply  to  fu- 
j^erfede  the  writ ;  but  not  upon  affid.ivir.     Ibid. 

18.  Ri/kingSf  by  deed  of  gift  in  March  17999  gave  all  his  pro- 
perty to  plaintiff  i^dr/iA  Gardiner^  and  to  the  defend4nt  Wm.  Sd? 
wardspin  truft  for  himfelf  for  life,  and  after  his  deceafe  to  pay  fe« 
yeral  fums  to  different  relations,  and  alfo  400/.  and  800/.  to  de- 
iendiint.  By  his  will  executed  in  May  1799,  he  appointed  the 
plaintiff'and  defendant  his  executors,-  and  died  foon  afterwards. 
The  defendant,  who  was  a  mariner,  pofleffed  himfelf  of  property 
belonging  to  the  teftator  to  the  amount  of  1000/.,  as  the  deponent 
ielioved,  and  after  the  teftator's  death  defendant  pofiefled  himfelf 
of  other  property  to  the  amount  of  another  1000/.  The  affidavit 
then  fuggefted,  that  the  defendant  intended  to  go  abroad  i  that 
be  had  declared  his  intention  of*  going  to  America,  without  ttt^ 
cutiog  the  trufts  of  the  deed ;  (laving  been  accufed  of  the  mdr- 
der  of  the  teftator  1  but  the  grand  jury  had  thrown  out  the  bill: 

»-  ;    .     •  •  ♦      piaioti^ 
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phinti^  fuggefted  that  (he  was  in  danger  from^efendantf  Motion  . 
refufed*    $  f^eZ'J^'^*  59i*     x8oo.    Barftovf's.  KUvington. 

(C)  Direded,  executed,  and  difcharged.     How.      isv^s$»* 

I.  C^N  motion  to  difcharge  a  writ  of  m  exeat  regno  where  the 
^^  perfon  lives  out  of  the  kingdom^  Lord  Hardmcke  Chan» 
cellor,  faid,  it  is  a  reafon  which  generaUy  prevails  with  me  not  ta 
grant  fuch  a  writ,  where  one  of  the  parties  correfponding  or 
dealing  lives  out  of  the  kingdom,  and  the  tranfadions  were  on 
the  faith  of  having  juftice  in  the  place  where  the  parties  refpec* 
tiveljr  refide :  and  fo  it  has  been  held  where  one  lived  in  Engiand^ 
and  the  other  in  one  of  the  plantations  or  fettlements  abroad^ 
which  are  governed  by  the  fame  laws ;  but  in  Gitrabar  and  Jff« 
tiorca  the  laws  are  not  the  fame  as  here ;  in  the  former  the  juriC> 
diAion  is  not  adapted  to  the  determining  property  and  accounts  be« 
tween  merchants.  In  Minorca  the  Spani/b  method  of  juftice  pre* 
▼ails,  and  therefore  the  reafon  does  not  hold  wjiere  one  of  the  parties 
reCdes  in  one  of  thofe  places.  But  1  do  not  rely  on  that  fo  much^ 
as  that  there  was  no  faith  between  the  parties  here,  of  having 
juftice  where  they  refide ;  for  two  of  them  lived  at  firft  at  Gi* 
braltar^  afterwards  one  of  them  removed  to  Minorca.  His  Lord- 
fhip  therefore  ordered,  that  upon  the  defendant  giving  fecurity  in 
looo/.  by  recognizance,  with  two  fureties,  conditioned  to  abide 
and  perform  fuch  decree  and  orders  as  the  court  (hould  make  in 
the  caufe ;  the  writ  of  ne  exeat  be  difcharged.  AmbL  177.  1753. 
Robert/on  v.  Wilkie. 

2.  Writ  of  ne  exeat  regno  obtained  by  one  inhabitant  of  Antigua 
agatnft  another  upon  a  bond  ftated  in  the  bill  to  be  loft;  dif- 
charged on  giving  fecurity  to  abide  by  the  decree.  3  Bro.  Cb* 
Rep.  2 1 8.     1 79 1  •     Atkin/on  v.  Leonard. 

3.  Writ  of  ne  exeat  difcharged  on  payment  into  court  of  the 
fnm  for  which  it  was  marked.  1  VeJ.jun.  96.  1790.  Evans  t« 
Evans. 

4.  Writ  of  ne  exeat  regno  obtained  by  one  French  emigrant 
againft  another,  difcharged  upon  the  circumftances  appearing 
upon  the  affidavits  in  fupport  of  the  bill,  and  upon  the  anfwer, 
which  may  be  read :  the  application  not  being  in  the  nature  of 
an  application  to  hold  to  bail,  but  to  the  difcretion  of  the  court, 
applying  a  remedy,  not  in  its  origin  diftin£lly  applicable  to  pri- 
vate tranf^^^ious  between  fubjeft  and  fubjed  ;  it  is  very  delicate 
to  apply  it  H9  againft  foreigners  \  it  would  be  a  neceffary  term 
that  it  fliouldbe  Gmply  a  cafe  of  equity.  4  Ve/.jun.  577.  1 799* 
De  Carriere  v.'  J)e  Calonne. 

5.  Writ  of  ne  exeat  regno  obtained  by  a  refident  here,  againft  a 
refident  in  the  fFe/l  Indies,  upon  a  demand  rifing  there,  when  the 
anfwer  came  in,  was  difcharged  under  the  circumftances  with 
Coftsi  againft  procbein  amy  of  the  infant  plaintiflF,  but  upon  the  ad- 
klil^ons  in  the  anfwer  the  defendant  was  ordered  to  give  feeuritf 
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to  abide  the  decree.     5  Vef.jun.  91.     I799«      R^ddam  v.  i£r/if- 

6.  When  a  party  is  taken,  he  mud  give  a  bond  to  the  Mafter 
of  the  Rolls,  in  fuch  penalty  as  is  required  by  the  writ  for  yield- 
ing obedience  thereto,  or  fatisfy  the  court  by  anfwer,  affidavit,  or 
othcrwife,  that  he  hath  no  defign  of  leaving  the  kingdom,  or  that 
he  is  not  indebted  to  the  plaintiff  in  any  fum  of  money  whatever, 
before  the  writ  cam^be  difcharged.     Hind.  Prac.  Cb.  612. 

7*  The  prefent  pra£lice  is  for  the  defendant  to  give  fecurity  to 
abide  the  decree,  before  the  writ  is  difcharged,  which  fecurity  ii 
taken  by  recognizance  before  the  Mafter.    Ibid. 


c  G  3  il?esatitoe  i&regnant. 


liH^'-  (A)  What  Plea  {hall  be  faid  to  be  Negative  Pregnant: 

A   Return  to  a  mandamus  (to  certify  the  eleflion  of  a  recorder,) 
^^  "  that  the  corporation  were  not  duly  aflembled  to  proceed 
*^  to  the  eleflion  of  a  recorder,"  is  bad,  biecaufe  it  contains  a  ne- 
gative pregnant.     Per  Buller  J.   The  writ  fays«  that  the  corpora- 
X  tion  being  duly  ajfembled  proceeded  to  the  ele£tion  of  a  recorder, 

and  the  return  is  that  they  were  not  duly  aflembled  to  proceed  to 
the  eUBion  of  a  recorder.  This  means  that  they  were  duly  aflembled 
for  fome  purpofe,  but  not  for  the  purpofe  of  ele£ting  a  recorder  ; 
but  that  mode  of  pleading  cannot  be  fupported.  Rex  v.  ^be 
Mayor^  lie.  ofTork^  5  Term  Rep.  79. 


i5Viii«550« 


j@e  unque^  aceouple* 


A  Replication  to  a  plea  of  <<  ne  unques  accoupl/*  in  dower, 
^^  alleging  a  marriage-  in  Scotland^  may  conclude  to  the  coun- 
try ;  and  in  fuch  replication  it  is  not  neceflTary  to  ftate  that  the 
marriage  was  had  at  any  place  in  England^  by  way  of  yenue.- 
Bdertott  ?•  Ilderton,  %  H.  BL  145. 


[    ^99    ] 
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I.  jyr  14  G.  3.  f.  90.  yr  14.  watchmen  arc  empowered  to  ap- 

'^  prehend  all  night-walkers,  malefaAors^  roguesi  vagabonds, 
and  other  loofe  and  diforderly  perfons  difturbing  the  public  peace, 
or  whom  they  (hall  have  caufe  to  fufpe^  of  any  evil  defigns,  and 
ail!  perfons  lying  or  loitering;  in  any  fquare,  ftreet,  court,  lane, 
mews,  yard,  alley,  paffiAge,  or  place. 

2.  If  a  conftable  take  up  a  perfon  in  the  night,  as  a  night- 
walker  or  diforderly  perfon,  without  any  juft  ground  of  fufpicion, 
and  any  perfon  comes  to  refcue  the  party  fo  detained,  and  kills 
the  conftable,  or  any  that  aflUls  him,  it  has  been  held  only  man- 
flaughter,  be  the  conftable  in  his  jurifdiflion  or  not.  ^een  v. 
Tootey,  iLd.Raym,  1297. 

3*  To  make  an  arrtft  of  a  night-walker  juftifiable  there  ought 
to  be  probable  caufe  of  fufpicion.     Ibid. 

4*  A  conftable  is  guilty  of  a  mifdeanour,  if  he  fuffer  a  ftreet- 
walker,  delivered  to  his  cuftody  by  one  of  the  nightly  watch,  to 
cfcape.     Rex  v.  Bootie,  2  Bum  866. 


CG] 


iBUDtctt  .\vlU 


I.  I F  the  declaration  be  delivered  or  filed,  with  notice  to  plead 
'  within  the/ir/?  four  days  of  term,  the  defendant  has  all  the 
morning  of  thtj^fth  day  to  plead }  and  judgment  cannot  be  figned 
for  want  of  plea,  till  the  opening  of  the  office  of  the  afternoon 
of  that  day.     Shepherd  r.  Mackreth^  E.  35  G.  3.  K,  B. 

a.  But  in  any  other  part  of  the  term,  if  the  defendant  do  not 
plead  within  the  four  days,  the  plaintiff  may  fign  judgment  on 
the  morning  of  the  fifth  day.  1  Term  Rep.  i6«  4  Term  Rep. 
195,  6.     5  Term  Rep,  35. 

3.  Judgment  may  be  figned  for  want  of  a  plea,  if  the  defend- 
ant do  not  rejoin.     Peirie  v.  Fitzroy. 

4.  Judgment  by  nU'didt  may  likewife  be  figned,  if  the  defend- 
ant pleads  a  plea  not  adapted  to  the  nature  of  the  affion,  as  nil 
4ibet  in  affumpfit,  He.     Barnes,  257. 

5.  So  if  the  defendant  after  craving  oyer  of  a  deed,  do  not  fet 
forth  the  whole  of  it,  the  plaintiff  may  (ign  judgment  as  for  want 

of  a  pica.    Slflter  f.  Hornc^  4  ^^^^  ^^*  3  7®« 

^  6.  But 


6.  But  the  plea  of  not  guilty,  in  an  a^ion  of  debt  on  a  peoa| 
(tatate,  is  not  fuch  a  nullity  a^wiU  warrant  the  plaintiff  in  figOr 
ing  judgment,     i  Term  Rip*  462. 

7.  In  general,  when  the  defendant  pleads  an  improper  plea, 
the  fafeft  courfe  is,  not  to  fign  judgment,  but  to  demur,  or  move 
the  court  to  fct  it  afide. 

8.  A  demurrer,  as  in  abatemept  tp  a  replication  to  a  plea  ix^ 
bar,  held  not  to  be  a  difcontinuance,  though  the  plaintiff  might 
have  taken  judgnient  by  nii  dicit.    2  Ld*  Rajm.  1023. 


*  3  "  ***•  55^^ 


1.  I N  debt  for  rent,  on  an  indenture  of  leafe,  if  the  defendant 
^  plead  nil  debetf  he  cannot  give  in  evidence  that  the  plaintiff 
lad  nothing  in  the  tenements^  becaufe  if  he  had  pleaded  that  fpeci- 
ally,  the  plaintiff  might  have  replied  the  indenture,  and  e(loppfd 
him.     I  Salk.  l^Z*     2  Ld.  Raym.  1 154.  S.  p. 

2?  A  tenant  who  has  agreed  in  ijrriting  to  hold  prenyfes  at  ^ 
certain  rent  may  allege,  that  the  party  with  whom  be  made  the 
agreement  never  had  any  intereft  in  ^he  premifes,  if  fuch  party 
was  never  in  pofleffion.  Otherwife  he  cannot.  Chettle  v.  faund^ 
I  Ld.  Rajm*  746. 

3.  If  both  leflee  and  leflbr  fign  a  kafe,  the  former  is  eftopped 
to  plead  nilhabuit  in  tenementis  to  an  aAion  of  debt  fot  irentbj  th^ 
leffor.     Wilkins  v.  Wingate^  6  Term  Rep,  6a* 

4.  In  an  afiion  of  covenant  for  rent  on  an  indenture  brought 
by  the  aifignces  of  the  leffor,  (a  bankrupt)  the  leffee  cannot  plead 
that  the  leffor  nii  babuit  in  tenementis.  Parker  v.  Mannings  7  Tenn 
Rep.  537. 

5.  Nilhabuit  in  tenementis  is  a  bad  plea  to  afumpfit  for  the  ufe 
and  occupation  of  lands ;  and  in  debt  for  rent  on  deed  poll,  it 
mud  be,  plaintiff  had  nothing  at  the  time  of  the  a£Uon  or  at  any 
other  time.     Lewes  v.  Willis^  i  Wilf.  314. 

6*  It  was  moved  to  plead  double,  nil  debit  and  nil  habuil  in  tene^ 
mentis.  Refufed.  Per  cur. — ^The  lattet  may  be  given  in  evidence 
upon  the  former.     Barnes^  333.     Sedvide  Saik.  277.    Supr.pl.  i^ 

7.  Nil  habuit  in  tenementis,  or  any  thing  tantamount  cannot  be 
pleaded  in  an  a£lion  of  covenant.     Palmer  v.  Ekins,  2  Stra.  817. 

8.  The  defendant  may  plead  nil  habuit  in  tenementis  to  an  a&iof^ 
of  covenant  brought  by  the  committee  of  a  lunatic  on  a  leafe  made 
by  him  as  committee  in  his  own  name ;  for  the  committee  of  ^ 
lunatic  cannot  grant  fuch  a  leafe.    %  WUf.  130* 


i  ioi  i 


ilJoUe  profequt. 


See  Judgment  (G).    Nonfuit  (F.  2). 
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(B.  2)  For  what.  gs^«'$<t* 

I .  pvN  all  procefii  ifluing  out  of  K.  B.  returnable  at  a  day  cer* 
^^  taiiii  if  the  defendant  appear  by  his  attorney  and  file  bail 
•f  the  term  wherein  the  propefs  is  returnable,  and  the  plaintiflF  do 
not  declare  before  the  end  of  the  term  next  following,  a  nonpros^a)  («)  it  it 
may  be  figned,  without  entering  any  rule  to  declare^  or  calling  f^^ffV 
for  a  declaration.     R.  M.  10  Geo.  2.    Reg.  2.  (A).  ifvS'JJ^, 

from  tbc  wordf  mn  proJtfmtMr,  Sec.  formerly  ufed  in  cnteriag  it  up.  And  thit  feemt  to  be  the  propcc 
•ppclhttoQ  of  the  judgment  in  adion  by  Ai// }  but  in  adioni  by  original,  where  the  langaiige  of  the  judg* 
fpen  was  mm  fro/ifBitmr  hrtvi  vti  ttcTAM»  it  ia  more  commonly  called  a  judgment  of  aMj/Mf.  Tidd^ 
K.  B.  377. 

2.  Upon  a  iabeai  corpus^  the  plaintiflF  mud  declare,  if  at  all, 
before  the  end  of  the  feconi  term  after  putting  in  bail,  including 
the  term  in  which  it  was  put  in.  i  itra.  631.  Barnes ^  90.  But 
%ndi  Cro,  Joe.  620.  And  alfo  6  Term  Rep.  752.  If  he  do  not 
declare  within  that  time,  the  defendant's  attorney  is  not  bound 
to  accept  a  declaration.  R.M.  16  Car.  2.  {c}.  Caivf.  117. 
I  Term  Rep.  372. 

3.  Upon  a  recordari  facias  loque/am,  howeyer,  by  which  both 
parties  ha?e  a  day  in  court,  if  the  plaintiflF  do  not  appear,  the  de« 
fendant  may  fign  a  judgment  of  non  pros.  Davies  r.  James^ 
I  TermRep.'i^x. 

4*  If  the  plaintiflF  do  not  reply,  yt^r-mof/i,  or  fur-^rebut  within 
the  time  limited  by  the  rule,  or  order  lot  further  time,  the  de* 
feadant  may  figa  a  judgment  of  nonpros.    TidJ,  K.  B.  625. 

5«  If  the  plaintiflFy  being  ruled  to  enter  the  iflue,  do  not  enter 
it  within  the  time  allowed  by  the  rule^  a  non  pros  may  be  figned. 
R.  M.  4  Ann.  {c\. 

6.  Bat  a  judgment  of  non  pros  cannot  be  regularly  figned  after 
the  ifliie  b  entered,  though  it  be  not  entered  within  the  time 
mllowed  by  the  rule.  Minus  t.  Baxter^  1  Term  Rep.  x6»  But  fee 
Tbmnpfin  r.  RyaU^  4  Term  Ref.  195.  Semb.  contri. 

7.  If 
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7*  tf  4>n  a  writ  of  error  the  record  be  not  certified  m  due  tiitie  j 
the  defendant  in  error  may  fign  a  non  pros  for  not  certifying,  but 
no  cofts  are  allowed  thereon.     2  Term  Rep.  1 7. 

8.  If  plaintiff  in  error  negle£l  to  allege  diminution  within  the 
time  allowed  by  the  rule,  the  clerk  of  the  errors,  on  being  applied 
to,  will  fign  a  non  pros.     2  TidJ,  K.  B.  1 138. 

9.  So,  if  he  negle£k  to  aflign  errors  within  the  time  limited  by 
the  rule  or  order,  the  defendant  in  error  may  fign  a  non  pros.  Ibid. 
1 140. 

10.  The  ftat.  13  Car.  2.  f.  2.  r.  2.  enabling  a  defendant  to  fign 
judgment  of  non  pros  for  want  of  a  declaration  in  due  time,  ex* 
tends  to  all  cafes.     Oldham  v.  Burrel^  7  Term  Rep,  26. 

11.  By  ftat.  14  Geo.  2.  c.  17.  (made  to  remedy  the  delay  and 
expence  attending  the  trial  by  provifo)  if  plaintiff  negle^  to 
bring  iffue  to  trial  according  to  the  courfe  of  the  court,  the  court, 
on  motion  on  notice,  (hall  give  judgment  as  in  cafe  of  a  nonfmt^  un-- 
lefs  they  allow  further  time,  and  defendant  to  have  cofts  as  in  a 
nonfuit. 

12.  Allegation  of  faAs  immaterial  but  relative  to  the  title  of 
the  party,  though  not  neceffary,  yet,  when  introduced  muft  be 
proved,  othcrwife  the  plaintiff  will  be  nonjuifed.  Brijtow  ¥• 
Wright,  2  Dougl.  66$.  But  that  rule  holds  only  in  records  and 
written  contraAs.     Ibid.  66g.  n. 

i5Vm.  543.  (C)  Who  may  be  nonfuited. 

I.   A  Plaintiff  cannot  "be  nonfuited  without  his  confent,  after  he 
^^  has  appeared.     2  Term  Rep.  275.    Watkins  v.  Towers. 

2.  A  nonfuit  can  only  be  at  the  inftance  of  the  defendant,  and 
therefore  where  the  caufe  at  nifi  prius  was  called  on,  and  jury 
fworn,but  nocounfcl,  attornies,  parties,  or  witneffes  appeared  on 
either  fide,  the  judge  held,  that  the  only  way  was  to  difcharge  the 
jury  ;  for  nobody  has  a  right  to  demand  the  plaintiff  but  the  de- 
fendant, and  the  defendant  not  demanding  him,  the  judge  could 
not  order  him  to  be  called,     i  Stra.  267.     See  alfo  2  Stra.  l\\^. 

3.  It  feems  that  undertaking  by  a  rule  of  court  to  give  material 
evidence  in  the  county  of  J.  in  order  to  fix  the  venue  there,  does 
not  imply  a  confent  to  be  nonfuited  if  the  party  fail.  2  Term 
Rep.  2S1. 

4.  "Where  there  are.  two  or  more  defendants,  and  one  foffers 
judgment  to  go  by  default,  and  the  others  go  on  to  trial,  the  plain** 
tiff  cannot  be  nonfuited  as  to  thefe,  though  he  canpot  prove  his 
cafe,  but  the  defendant  niuft  have  a  verdi£l.  Hannay  t.  Smithy 
3  Term  Rep.  662. 

.  5.  In  trefpafs  againft  feversi,  if  any  fnffer  jodgmeqt  by  de/aubf 
the  phiQtiff  need  only  give  evidence  to  affe^  the  reft ;  and  it  is 
matter  for  the  jury,  whether  the  trefpafs  proved  be  the  fame  as 
that  confeffed,  but  the  plaintyf  caijnot  be  mr^uiud.  Harris  ?« 
Butterlej,  2  Covjp.  483, 
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(D)  At  what  Time  (a  Man)  may  be  nonfuiled.      'sV'°>564» 

IT  has  been  doubted,  whether  the  plaintiff  can  be  nonfuitedf  af- 
'  ter  brinf^ing  money  into  court;  but  there  feems  to  be  little 
reafon  for  fucb  a  doubt.  -When  money  is  brought  into  court,  un« 
lefs  the  plaintiff  will  accept  of  it  with  cods,  in  difcharge  of  the 
fuit,  it  is  confidered  as  paid  before  zQiion  is  brought,  and  ftruck 
out  of  the  declaration,  and  the  a£iion  proceeds  for  the  reGdue  of 
the  demand,  in  like  manner  as  if  it  had  been  originally  commenced 
for  that  only.  3  Term  Rep.  657.  And  accordingly  the  piadlice 
of'  nonfuiting  the  plaintiff,  after  money  paid  into  court,  appears 
to  be  fupported  by  many  authorities.  See  2  Stra.  1027.  4  Term 
Rep.  10^  7  Term. Rep.  372.  2  H.  BL  yjA.  and  Tidd^  K.  B.  544. 
(«.  a.) 

(F.  2)  The  Difference  between  a  Nonfuit,  Retraxit,  isv*"-  s^. 
Nolle  profequi,  Non  pros,  and  Departure  j  and  the  * 
Nature  and  EfFed  thereof. 

t.  \t  there  are  fereral  defendants,  and  all  found  guilty,  plaintiff 
may  enter  nolle  profequi  againft  any  one;  therefore,  if  in 
trover  againft  a  defendant  executor,  and  other  defendants  not  exe- 
cutors, there  is  a  verdi£l  ag.nnft  thefe,  and  the  executor  is  found 
not  guilty,  judgment  (hall  not  be  arrefted,  for  plaintiff  may  enter 
nolle  profequi  as  to  him.     Dale  v.  E^re^  i  Wtlf  306. 

2.  The  court  wil)  not  allow  a  defendant  to  ftrike  but  the  entry 
of  a  judgment  oi. nolle  profequi  entered  by  the  plainciff  as  to  one  of 
the  counts  of  his  declaration  after  it  has  been  demurred  to.  MiU 
liken  v.  Fox,  I  Bof  isf  Pull.  157.  /  ^ 

3.  Where  two  defendants,  in  affumpfity  fevered  in  pleading,  and 
the  one  pleaded  a  bankruptcy,  which,  on  iffue  joined,  was  found 
for  him,  it  was  held,  that  the  plaintiff  might  enter  a  nolle. profequi 
as  to  him,  and  ftill  proceed,  to  final  judgment  and  execution 
againft  the  other.     Uoke  v.  Ingham^  i  Wilf  8<;. 

4.  Philpot  V.  Muller^  B,  R.  7*.  23  G.  3.  was  an  a£lion  of  tref- 
pafs  againft  two,  who  ferered  in  pleading,  and  one  of  them  figned 
judgment  of  nonpros  and  fued  out  execution  thereon.  The  exe- 
cution was  a  ca.fa.  in  trefpafs  on  the  cafe,  inftead  of  trefpafs.  The 
judgment  was  of  E.  23  G.  3.  On  a  rule  to  (hew  caufe  why  the 
judgment  and  execution  (hould  not  be  fet  afide  for  irregularity, 
Buller  J.  faid  there  was  a  grrat  difference  between  a  nolle  profequi 
(as  in  Noke  r.  Ingham^  I  IVilf.  89.)  and  judgment  of  non  pros ^  for 
that  by  the  latter  the  plaintiff  is  out  of  court  as  to  all  the  defend* 

<  ants.     Fide  Dougl.  169.  (/i.  56.) 

5.  A  nolle  prejtqui  is  confidered  not  to  be  of  the  nature  of  a  r/- 
iraxit  or  rcleafe,  but  an  agreement  only,  not  to  proceed  either 
againft  fome  of  the  defendants,  or  as  to  part  of  the  fuit.     And  in 

thefe 
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ihefi;  ctfes  it^U  held  that  a  nclUprofequi  may  he  entered  ^i^ainft  one 
of  the  defendants  before  judgoient  obtained  agnnft  the  other,  -not- 
iirithftanding  fome  decifions  to  the  contrary.  Gr'ee  t.  Roliei. 
J  Wiif.  90.     Noke  ▼.  Ingham^  tbid.  90. 

6.  A  mile  profequi  is  now  held  to  be  no  bat  to  a  future  aQipn 
for  the  fame  caufc,  etcept  in  thofe  caf^s  indeed  where  froro^  the 
nature  of  the  aAion  judgment  and  execution  againft  one  is  a  fatif- 
fcdion  of  all  the  damages  fuftained  by  the  plaintiff.  3  T/rm' 
Rip,  511. 

7*  Itfeems  clear  that  where  any  zBtion  founded  ispon  a  tort; 
fuch  as  affault  and  battery,  falfe  imprifonment,  trover,  and  th^ 
like,  is  brought  againft  feveral  defendants,  though  they  all  join  iif 
the  fame  plea  and  be  found  jointly  guilty,  yet  the  plaintiff  may; 
tfter  a  verdid,  enter  a  nolle  profeqid  as  tp  fome  of  them,  and  take 
Kls  judgment  againft  the  reft,  i  Ld.  Rajm,  C$iix  ?•  L^wtberi 
I  Wilf.  316.    Dale  ▼.  Ejre. 

*r^<^  if^  (H)  In  what  Cafes    the   Noufoit  of  t^e  PJailitiflt 
againft  one  ihall  be  for  others.     In  what  A£tions« 

I.  iN  a  joint  a£iion  it  is  faid  the  plaintiff  cannot  be  non  proffid  hj 

^  one  or  more  of  the  defendants  without  the  others.  Powell 
r.  WbtUf  I  DaugL  169.  And  this  is  univerfally  true  in  a£lioos 
by  original,  where  the  plaintiff  cannot  proceed  againft  the  defen- 
dants feverally  upon  a  joint  wHt.  But  upon  procefs  in  irefpafs^ 
if  the  plaintiff  declare,  ferve  a  notice  of  declaration,  or  even  xiL% 
out  a  rule'for  further  time  to  declare,  againft  one  or  more  of 
fereral  defendants,  and  do  not  proceed  againft  the  others,  the 
latter  may  Cgn  a  judgment  of  nm  pros.  Roe  ▼•  Cock,  2  Term 
Rip.  257. 

2.  Where  there  is  a  judgment  by  default  againft  one  defend- 
ant in  a  joint  adion  the  other  cannot  notifuit  the  plaintiff  at  the. 
trial,  on  iifue  joined  by  him,  nor  if  the  plaintiff  negledt  to  proceed 
to  trial,  can  he  obtain  judgment  as  in  cafe  of  a  nonAiit  under 
14  G.  2.  c.  17.  /•  !•  Weller  v.  Gojton  and  JTalker^  1  Burr.-  358^ 
Coup.  485.  S.  P. 

3*  In  trefpafs  againft  feveral^  if  the  plaintiff  is  nonfuited  before 
declaration,  there  (hall  be  only  one  nonfuit  as  againft  all  the  de- 
fendants I  for  though  he  may  declare  feverally,  it  (hall  not  be  pte^ 
fumed,  till  he  does  fo.     i  Comjns,  74.  4  Burr.  2418. 

4*  If  one  of  two  defendants  fufier  judgment  by  default,  and  the 
other  go  to  trial,  the  plaintiff  cannot  be  nonfuited  as  to  him  i  but 
fuch  defendant  muft  have  a  verdid  if  the  plaintiff  fail  to  make 
out  hia  cafe.    Hannay  ?•  Snuib  and  JFUlianup  3  Term  Rep.  66%* 
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(L)  When  it  (hall  be  a  Bar  of  other  Adions  and  >sV'»'575> 

peremptory. 

I.  f  F  after  nonfuit  on  the  merits,  and  motion  for  a  new  trial  de* 
nied»  plaintiff  brin^  a  new  a£!ion  in  another  court,  it  will 
Hay  proceedings  till  coftb  of  the  nonfuit  paid,  for  this  is  vexatious, 
Melcbart  v.  Halfey^  3  Wilf.  149. 

2,  After  a  noafuit  in  trcfp  ifs  the  court  will  (lay  proceedings 
in  a  fecond  a£tion  between  the  fame  parties  for  the  fame  caufe, 
until  the  cofts  of  the  nonfuit  are  paid :  notwithft^nding  the  plain- 
tiff be  a  prifoner  at  the  time  of  bringing  the  fecond  aftion,  and 
fuc  in  forma  pauperis,     Wejlon  v.  Withers  y  2  Term  Rep.  511. 

(P)  Of  Judgment.     Cofts.     In  what  Cafes.  ijvirMSa. 

I.  pj^XECUTORS  arc  not  liable  to  cofts  upon  a  nonfuit  or  ver- 

*^  did,  when  they  nccefiarily  fuc  in  their  reprcfentative  cha- 

rafter,  and  cannot  bring  the  a£lion  in  their  own  right;  as  upon 

a  contrafl  entered  into  with  the   teliator.     2  Ld.  Raym,   1214. 

1  &tra.  682.  S.C.     I  H.  BL  5:8. 

2.  But  an  executor  or  adminiftrator  is  liable  to  cofts  upon  a 
judf^ment  of  mn  pros,  Howes  v.  Saunders ^  3  Burr.  1586.  Higgs 
V.  Warrj^  6  Term  Rep.  654. 

3*  Where  an  ezrcutor  merely  fues  eh  auter  droits  he  is  not  Hahle 
to  cofts  upon  judgment,  as  in  cafe  of  a  nonfuit.     Bo'jh  v.  Holt^ 

2  H,  BL  277. 

4.  Where  a  defendant  removes  proceedings  by  a  recordari  facias 
loquelam  from  a  county  court  into  one  of  the  fuperior  courts,  and 
figns  jugment  of  nonpros  in  default  of  the  plaintiff's  appearing, 
he  is  entitled  to  cofts.  Where  by  the  writ  each  party  has  a  day 
to  appear  in  court,  and  the  defendant  may  be  damnified  by  the 
plaintiff's  not  appearing,  he  may  appear  and  demand  him ;  and  if 
the  plaintiff  do  not  appear,  the  defendant  is  entitled  to  fign  judg- 
ment of  non  pros^  and  to  have  his  cofts.     Davies  v.  Jamesy  i  Term 

Rep.  212' 

5.  Plaintiff  ought  to  pay  the  cofts  of  one  nonfuit  only,  where  a 
latitat  was  awarded  againft  four  defendants,  though  they  appeared 
feverally  by  different  attornics,  where  the  nonfuit  was  for  not  de- 
claring within  two  terms,     i  Corny ns  Rep,  74.      4  Burr.  2410. 

6.  Adminiftrator  nonfuited  in  an  a£lion  for  tithes  accrued  ii  in- 
teftate's  life,  or  in  trover^  when  the  converfion  was  in  inteftatt's 
life,  pays  no  cofts  \  but  if  in  his  own  time  he  does.  Barnes^  127 . 
129.  132. 

7.  If  the  court  ord(*rs  a  nonfuit,  the  plaintiff  pays  the  defend* 
aot  his  cofts.     Cameron  v.  Reynolds^  Cowp.  407. 

8.  AQion  againft  two;  judgment  ag^iinft  one  by  default;  rule 
fpr  judgment  for  .the.  other  as  in  ctk  qI  a,  nonfuit  purfuant  to 

V0L.V.  X  i^Geo. 
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J4Ge9.  2.  c,  17./  I*  Yet  this  defendant  cannot  have  his  collt 
taxed  as  in  cafe  of  a  nonfuit  ;  becaufe  thi  cafe  9f  a  nonfuit  does  not 
here  exijl  i  for  if  the  plaintiflF  be  nonfuited,  he  mud  be  out  of 
court,  as  againft  both  defendants  ^  whereas  he  has  obtained  judg- 
ment againft  one  of  them.     Weller  v.  Goyton  and  Walker^  i  nurr* 

358- 

9.  If  a  qui  tarn  informer,  on  the  flat.  21  Hen.  8.  r.  13.  for  nan- 

refidence  is  nonfuitedf  the  defendant  is  entitled  to  cods.  WUkinJon 
qui  tarn  v.  Allots  i  Cowp.  366. 

10.  If  plaintiflF  enter  into  a  confolidation  rule  in  a6lions  on  a 
policy  of  4nfurance  where  defendant  has  paid  money  into  court, 
and  become  nonfuit  in  one,  he  is  not  entitled  to  the  coils  up  to  the 
time  of  paying  money  into  court  in  the  other  aflions  that  were 
not  tried.     BurJlaU^.  Horner^  7  Term  Rep.  37a. 

11.  The  (latute  18  Eliz.  r.  5./  3.  which  gives  cods  to  the  de- 
fendant in  a  popular  a£tion  if  the  plaintiff  be  nonfuit,  extends  to 
fubfcquent  as  well  as  prior  (latutes.  Williams  qui  tarn  Dretue, 
Willes*  Rep,  and  The  Mayor  ^  lie.  of  Plymouth^.  Warring^  Ibid.  441* 

1 2.  An  avowant  for  a  rent  charge  is  not  entitled  to  double  coiU 
under  ftat.  1 1  Geo.  2.  c.  19./  22.  when  the  plaintiflF  is  nonfuited. 
Lindon  v.  Coilins^  Pf'illes^  Rep,  429. 

13.  If  an  executor  declare  on  a  trover  and  converGon  in  the 
teftator's  lifetime,  and  alfo  on  a  trover  and  converfion  after  his 
death,  the  evidence  olFtred  being  only  applicable  to  the  firft  count, 
and  he  be  nonfuited,  he  is  not  liable  to  pay  cods.  CociereJlr. 
Kyna/ion^  4  Term  Rep.  277. 

14.  If  an  executor  fue  as  fuch  for  money  received  by  the  de- 
fendant fince  the  tcftator's  death  to  the  plaintiff's  ufe,  and  fail, 
he  is  liable  to  cods.     Guldthwayie  v.  Petre^  5  Term  Rep.  234. 

15.  Where  an  executor  was  fued  on  a  policy  of  ii^urance  ef- 
fected by  his  tedator  for  himfelf  and  two  others  then  living,  and 
was  nonfuited,  the  court  of  C.  P.  held,  the  executor  fliould  not 
pAy  cods,  though  the  action  might  have  been  brought  by  the  two 
furviving  parties  alone.     Wilton  v.  Hamilton^  i  Bof  &  PulL^^g. 


cG]  iBon-tenure. 


'5Vi°>  58^'  (A)  Pleadable,  in  what  Cafes  or  Aftions. 

^ ^^O  z  fcire  facias  againd  a  terre-tenant,  upon  a  judgment  m 
^  debti  or  other  perfonal  adlion,  the  defendant  cannot  plead 
non-tenure  generally^  becaufe  it  is  contrary  to  the  (heriff 's  return, 
who  fays,  he  has  warned  the  defendant  who  is  tenant  of  certain 
landft,  i^c. : .  but  the  defendant  is  at  liberty  to  plead  a  fpectal  non^ 
tenure,  that  is^  he  may  fay,  tliati  befoi!e  the  judgment  or  recogoi- 

zapce 
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zance  7".  S.  was  feifed  in  fee  and  demifed  the  lands  to  him  for  9, 
term  yet  to  come,  and  travcrfe  that  on  the  day  of  fuinjj  out  the 
writ  of /cire/aciaSf  or  at  any  time  after  he  was  tenant  as  of  free- 
hold of  the  lands :  or  he  may  fay,  that  he  is  only  tenant  by  e/egit^ 
or  ftatute,  and  the  like  ;  and  it  is  faid  that  thf  didindion  between 
the  plea  of  general  and  fpe'ial  non-tenure  is  now  frttled  afr^r 
long  and  great  diffi.ulrv.  Adams  v.  Savage,  2  Lord  Raym.  1253. 
Fidi  2  Saund,  12.  {n.  19.) 


5l?ot  dPutUp.  [G] 


(A)  Not  Guilty-     Pleadable.     In  what  Cafes.         '^^°- '- 

I.  *T^O  an  a£lion  againft  an  innkf-epf  r  for  the  negligent  keeping 
^  of  the  goods  of  his  gueft,  the  defendant  may  plead  not 
guilty  \  though  he  has  matter  of  rxcufe  :  as,  that  his  inn  was  full^ 
isfc.     5  Com.  Dig.  593.     Tit.  Pleader,  (C^2). 

2.  Whether  not  gutlty  may  not  be  pleaded  to  an  aftion  of  debt 
on  a  penal  (latute  ?    ^are.  Coppin  v.  Carter ^  1  Term  Rep.  462. 

3*  Defendant  may  plead  not  guilty  to  an  a£lion  for  deceipt  in 
lerying  a  fine  in  C.  B,  of  land  in  ancient  demefne^  whereby  it  be* 
comes  frank-fee,  though  matter  of  record  is  mixt  with  matter  of 
fafk.     jR.  3V.  10  An.  in  C.  B.    5  Com.  Dig.  587. 

4.  To  not  guilty  in  ajfumpfit  the  plaintiflF  demurred.  Et  per 
curiam^  Though  it  would  be  good  after  a  verdid»  yet  it  is  ill  oa 
demurrer,  and  the  plaintiff  had  judgment.  Marjbam  v.  Gibbs^ 
2  Stra.  1022.  ' 


0Otitt.  CG3 


(A.  a)  Requifiie.     In  what  Cafes  in  general.         i6vu.«. 

I,  T^OTICE  of  fctting  out  tythes  is  not,  by  common  law,  nc- 
'*'^  ceflary  even  to  fupport  an  adion  on  the  cafe  for  not  fetching 

them  away  in  time ;  but  a  cuftom  to  give  notice  is  good,   and 

flight  evidence  will  fupport  fuch  cuftom.      Butter  v.  Heathby^ 

^Burr.  1891. 

2.  Notice  of  a  refiifal  to  accept  a  bill  of  exchange  muft  b**  given 

by  the  indorfee  to  the  perfon  from  whom  he  received  it.  Bkjfard 

T.  Hirfi^  5  Burr.  267 1  i 

X^t  3.  A  revet- 
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3.  A  referfioner  (lands  by  and  fees  the  leiTeea  of  tenant  for  Hie 
(who  apprehend  the  leflbr  had  power  to  make  fuch  leafe,)  lay  out 
great  fums  in  improvements,  without  giving  them  notice^  their 
term  (hall  be  fupported  in  a  court  of  equity.     Bunt,  53. 

4.  In  quare  impedii  notice  of  refufal  ought  in  ail  cafes  to  be 
given  to  the  patron.  King  v.  Hereford  {Bijhop  of)  i  Com.  Rep. 
360.  {notes.) 

5.  If  a  curate  be  removed  by  the  reftor  for  any  fault,  he  (hould 
have  notice,     i  Cowp,  437- 

6.  If  partners  diflbive  their  partnefhip,  pcrfons  who  deal  with 
either,  without  notice  of  fuch  diflblution,  have  a  right  againft  both* 
Ibid.  449. 

7.  Where  an  eje£lment  has  been  brouf>ht  on  the  demife  of  an 
infant,  which  is  cump,rcmifed|  and  the  tenant  in  poficflion  attorns 
to  the  defendant,  -although  the  infant,  on  his  coming  of  age,  do 
not  accept  the  rent,  or  do  any  ad  to  confirm  the  tenancy,  yet  as 
the  former  ejeAment  was  brought  at  his  fuit,  and  for  his  benefit, 
he  (hall  not  be  allowed  to  confider  the  tenant  as  a  trefpafTor,  and 
bring  a  new  cfjedment  without  notice  to  quit.  Doe  ex  dem.  A*ilUr 
V.  Nod^n^  2  E/p.  Rep.  530. 

8.  if  an  infant  fues,  the  plaintiflTs  attorney  muft  give  notice  of 
his  guardian's  place  of  abode,     i  Wiff.  246. 

»6vm.6.        (A,  3)  Requifite  in  what  Cafes.    In  AJfumpftts* 

V|^H£RE  a  third  perfon  is  named  in  the  confideration  of  an 
oJp^^pfU  of  whom  the  defendant  may  inform  himfdf,  no- 
tice need   not  be  given  of  performance.      Smith  v.  Goffe^  2  Ld. 
Rajm.  1127. 

jrsvmjg^  (A.  4)  Requifite.     In  what  Cafes-     In  Matters  of 

Pradice  in  fuperior  Courts* 

,1.  'TTHE  court  will  not  difcharge  one  committed  by  a  juflice  for 

'^    aiding  in  running  goodsi  upon  bail,  without  notice  to  the 

juflice,  and  bringing  his  habeas  corpus.    Rex  y.  Norton,  Bunh.  143. 

2.  Although  notice  has  been  given  of  a  motion  for  judgment 
as  in  cafe  of  a  nonfuit,  for  not  proceeding  'to  trial  in  due  time 
after  iiTue  joined,  on  which  the  plaintiff  enters  into  a  peremptory 
undenaking  to  try,  yet  notice  muft  alfo  be  given  of  the  like 
motion  for  not  proceeding  to  trial  according  to  the  undertaking. 
Gooch  V.  Pear/on^  C.  B.  i  H.  BL  527. 

3.  Where  ifTue  is  joined  early  enough  in  a  term,  notice  of  trial 
muft  be  given  in  the  fame  tern^.  Frampton  v.  Payne^  C.  B.  i  H» 
BJ.6S. 

4.  Although  the  plaintiiF  has  undertaken  peremptorily  to  pro- 
ceed to, trial  at  the  next  aOizes,  yet  the  defendant  t&  not  bound  to 
attend  and  be  prepared  with  witnefles,  counfel,  isfc.  vthout  having 
had  notice  oftriaU     Jlfield  v.  Weeks^  C.  B.  I  H.  BU  22^2. 

8  '  5,  When 
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5.  When  the  caufe  has  been  fufpended,  after  i^ue  joined,  for 
above  a  year,  the  defendant  is  entitled  to  a  term's  mrire  of  trial. 
Hay  fey  v.  Ryfey,  1  DougL  71.  But  not  if  he  himfelf  has  flopped 
the  plaintiflF  by  an  injun^ion.     Ibid. 

6.  Notice  muft  be  given  of  the  execution  of  a  writ  offcirejieri 
inquiry.     Steed  v.  Layner^  2  Ld.  Raym,  1382.      i  Stra,  235.  ace, 

7.  Notice  of  motion  muft  be  given  to  quafh  a  writ,   i  Jf^ilf.  30. 

8.  By  ftat.  24  G.  2*  c>  44.  /.  i.  it  is  enaCted,  That  no  a£lioa 
(hall )  e  brought  againft  a  juftice  of  the  peace  for  any  thing  donft 
in  the  execution  of  his  office  until  a  month's  notice  has  been  given, 
which  notice  (hall  clearly  and  explicitly  contain  the  caufe  of 
zStion, 

9.  A  fimiUr  notice  is  required  to  be  given  to  officers  of  the  cx- 
cifc  and  cuftoms  by  the  23  G.  3.  c.  70./  30.  and  24  G.  3.  fej/l  2. 
f.  47.  /  35.  Upon  thefe  llatutcs  it  has  been  holden  that  the 
month  begins  the  day  on  which  the  notice  is  ferved.  3  Term 
Rep,  6'^3.  And  then  an  excife  officer  is  entitled  to  notice*,  before 
an  a£lion  is  brought  againfl  him,  for  an  a6l  not  warranted  by  his 
official  capacity,  if  done  bonajide  in  the  fuppofed  execution  of  his  ' 
duty,  fuch  as  the  affiulting  of  an  innocent  perfon  whom  he  fuPpeds 

to  be  a  fmuggler  employed  in  running  goods.     Daniel  v.  IVil/on, 
5  Term  Rep,  i. 

10.  In  cafes  where  the  caufe  of  a£lion  does  not  amount  to  loL 
(flat.  5  G.  2.  c,  27.  yi  4.),  or  where  it  amounts  to  10/.  and  up- 
wards, but  no  affidavit  is  made  thereof,  an  Englijh  notice  muft  be 
written  on  the  copy  of  the  procefs  fcrvcd  on  the  defendant  of  the 
intent  and  meaning  of  fuch  fervice. 

11.  When,  the  declaration  is  delivered^  a  notice  to  plead  fhould 
be  indorftd  on  it.  But  when  it  is  filed,  the  notice  need  not  be  in« 
dorfed,  but  fhould  be  left  at  the  laft  or  moft  ufual  place  of  abode 
of  the  defendant  or  his  attorney.     7  Term  Rep,  26. 

12.  If  the  venue  be  in  London  or  Middlefex,  and  the  defendant 
live  within  forty  computed  miles  from  London^  there  muft  be  in 
general  eight  days  notice  of  inquiry,  exclufive  of  the  days  it  is 
given,  which  notice  is  alfo  fufficient  in  country  caufcs.  For  the 
fiat.  14  G.  2.  r.  I7.y!  4.,  which  requires  ten  days  notice  of  trial  at 
the  affizes  does  not  extend  to  {notices  of  inquiry.  But  where  the 
venue  is  laid  in  London  or  Middle/ex^  and  the  defendant  lives  above 
forty  computed  miles  from  Lond-jti^  there  muft  be  fourteen  days 
notice  of  inquiry.     Vide  i  Tidd^s  Prac,  490. 

13.  Where  a  term's  notice  of  trial  is  required,  there  muft  at  the 
fame  diftance  of  time  be  the  like  notice-of  inquiry. 

14.  Where  it  is  deemed  neccfTary  at  the  trial  to  produce  any 
deeds,  papers,  He,  in  the  pofTeffiion  of  the  oppofite  party,  a  notice 
fhould  be  given  to  produce  them* 

15.  Whrn  a  prifoner  intends  to  take  the  benefit  of  the  lords* 
aA,  he  muft  give  to  every  creditor,  at  whofe  fuit  he  is  in  execution, 
a  notice  in  writing  purporting  that  he  intends  to  petition  the  court, 
and  fetting  forth  a  true  copy  of  the  fchedule  he  intends  to  deliver 
in,  which  notice  muft  be  given  y^c/r/^r;i  days  before  the  petition  is 
prcfentcd.     32  G.  2.  r.  28./.  13. 

X3 
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'^v^"'9«   (A^j)  Requifite  to  avoid  being,  or  to  make  a  Man  a 

Tortfeqfor. 

• 

^HE  lord  of  a  manor,  who  is  alfo  a  juftice  of  the  peace,  is 
^  entitled  to  a  month's  notice  of  an  adion  bnni^ht  againft  hiniy 
for  t<ikin^  a^A^ay  h  gun  in  the  houfe  of  a  perfon  unqualified  to  kill 
gamr,  by  the  (lat.  24  G.  a*  c.  44.,  for  ir  will  be  prr iumcd  that  he 
aded  as  juftice.     Briggs  v-  Sir  F.  Evelyn,  2  H,  BL  114, 

livin.  13.  (G)  Of  what  the  Law  takes  notice. 

I.  ^  HE  court  will  not  take  judicial  notice  of  the  cuftoms  of  Lon» 
*     don.     Bafs  v.  Hickfordand  Wtje^  Andr.  Rep.  376. 

2-  But  the  court  takes  notice  of  fuch  cuftoms  of  London  as  have 
i  been  certified  by  the  Recorder.    B/aquierey,  Hawkins^  1  Dough '^i^. 

J,  But  will  not  take  notice  of  the  cuftom  in  London  that  ^n 
a£iion  ihall  lie  for  calling  a  woman  a  **  whore^**  bccaufe  it  has  not 
been  certified.     Staunton  y,  Jones,  1  DougL  ^l^-  {in  notis). 

4*  But  the  city  courts  take  notice  of  the  cuftoms  of  the  city. 
Ibid*  381.  (notes)* 

5*  The  court  is  bound  to  take  notice  of  the  commencement, 
prorogations,  and  fe (lions  of /iir/iamf XT/.  Vide  i  DougL^^,  (^-40* 
Even  when  the  proceedings  are  on  a  private  ftatute.     Ikid, 

6.  It  (hould  feem,  however,  that  the  court  will  not  take  notice 
of  mi/recita/s  of  private  ftatutes  in  other  refpcdls,  without  nul  iiel 
record  is  pleaded.     Ibid* 


111  il?ol)el  aOignment. 


I.  jN  trefpafs,  where  the  day  is  made  material  by  the  plea,  the 
^  plaintift'^s  laying  another  in  his  new  aflignment  is  no  depar- 
ture.    2  Ld*  Royn*  1015. 

2.  If  in  an  action  of  aflault  the  day  is  material,  and  the  defcn« 
dant  pleads/p/i  ajfault^iht  plaintiff  muft  new  afhgn  the  day  ;  other- 
wife  if  the  defendant  prove  fon  affault  any  day  previous  to  the 
aftion,  it  will  do.     Randle  v.  Webb* 

3.  But  as  the  common  way  for  the  plaintifFto  have  two  or  three 
counts  in  his  declaration,  fo  that  the  defendant  is  under  a  neccflity 
of  pleading  the  general  ifTue  to  fomc  of  them  (for  if  he  juftify  t^^i 
he  admits  two,  and  confequently,  unlefs  he  can  prove  two  juftifi- 
cations,  muft  have  a  verdift  againft  him),  he  may  prove  another 
battery  without  being  put  to  make  a  novel  afEgnment,    BtdL 

'  4.  K 
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4.  If  A.  be  in  pofleflion  of  part  of  a  houfc»  and  B.  of  the  other 
parti  and  an  oiEcer  enter  into  A!%  part  under  a  writ  againft  B^z 
goodsi  which  are  not  there,  A.  may  maintain  an  a£lion  againft  the 
officer  for  breaking  and  entering  his  houfe,  and  need  not  make  any 
new  affigument  to  a  juftification  under  the  writ  againft  B.  Fallofi 
V.  Andtrfon^  i  Ptakis  N.  P,  ll  o. 

5.  Aflault  and  imyrifonment.  Defendant  juftifies  under  a 
capias  ad  refpmdendum.  PhiiitiflF  replies»  the  defendant  releafed 
him  from  the  arreft  and  afterwards  arrefted  him,  and  prays  judg- 
ment, becaufe  the  defendant  has  acknowledged  the  trcfpafs  ;  this 
18  naught,  and  plaintiff  ought  to  have  made  a  ne*w  ajftgnmtnt^ 
Scott  V.  Dixon f  I  If^il/.  3, 

6.-  Where  a  declaration  for  falfe  imprifonment  againft  A,  and 
B»  contained  two  countSy  to  both  of  which  the  defendants  pl'eaded 
not  guilty,  and  juftified  the  firft  under  mefne  procefs,  A.  as  the 
plaintiff  in  that  afiion,  and  B.  as  the  bailiff,  and  the  plaintiff  by  a 
ftetv  aJjSgnment  admitting  the  arreft  to  be  lawful,  replied  that  ^., 
with  the  confent  of  A.^  voluntarily  releafed  him,  and  that  they  af- 
terwards imprtfoned  him  for  the  time  mentioned  in  the  firft  count ; 
the  plaintiff,  having  failed  in  proving  the  new  affignmenty  by  not 
(hewing  the  confent  of  A.^  (hall  not  be  permitted  to  prove  the 
fame  trefpafs  againft  B,  under  the  other  count.  Atkinfon  v*  Mat^ 
iifin^  2  Term  Rep.  172.  , 

7«  Where  in  trefpafs^a  grant  of  a  way,  common,  (sfc.  is  plead- ^ 
ed,  if  the  defendant  has  ufed  the  way,  6rr.  in  a  different  manner 
from  what  he  is  entitled  to  do  under  the  grant,  the    plaintiff 
iBuA.  new  qff!gn.     Senhoufe  v.  Chriftiany  i  Term  Rep,  560. 

8.  Where  in  a&ions  for  breaking  and  entering  the  plaintiff's 
houfe  or  land,  felling  his  timber,  or  taking  away  his  goods,  the 
defendant  pleads  a  licenfe,  which  the  plaintiff  had  revoked  before 
any  of  the  trefpaffes  were  committed ;  or  which  was  confined  to 
fome  particular  thing,  and  the  defendant  exceeded  it ;  the  plaintiff 
muft  itate  the  revocation  or  excefs  in  a  new  affignment.  Fide 
1  Saund.  300.     Green  Y,  Jones ^  (note  6.) 

9*  There  are  fome  replications  which  rather  partake  of  the  na^^ 
ture  of  new  affignments  than  are  properly  and  ftriftly  fo.  As 
where  a  man  abufes  ^n  authority  or  licenfe  which  the  law  gives 
him,  by  which  he  becomes  a  trefpaffer  ah  initio ;  if  the  defendant 
plead  fuch  licence  or  authority^  the  plaintiff  muft  reply  the  abufe. 
Dje  V.  Leatherdale^  3  Wilf.  20.  Taylor  v.  Cole^  3  Term  Rep,  291% 
Gundrj  V.  Felthamy  i  Term  Rep»  338. 
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i6v?n.4o»   (B)  The  Force  thereof  where  there  is  Oath  againft 

Oath. 

X.  \}[7HERE  there  is  a  fingle  drpofition  only  againft  the  oath  of 
^  a  defendant  in  his  anfwer,  and  the  fatts  denied  in  the 
anfwer  are  equally  (Ironi;  M'ith  thofe  that  are  affirmed  by  the 
depofition,  there  the  rule  that  you  can  have  no  decree  upon  fuch 
fingle  evidence^  again (l  the  defendant,  Will  hold  ;  but  where,  as 
in  the  pref^.nt  cafe,  there  are  a  great  many  concurring  circum- 
ftances  that  ilrengthen  and  fupport  the  depufition  of  this  wirntfs, 
it  does  not  come  within  the  aforementioned  rule.  2  Aih  19. 
1739-     Walton  V.  Hobbs, 

2.  On  evidence  of  an  agreement  being  confeflTed  by  the  defend- 
ant, it  was  decreed  to  be  carried  into  execution/  though  the 
agreement  was  proved  by  one  witnefs  only,  and  pofirively  >ienied 
by  the  defendant's  anfwer.     3  jitk,  407.     1^46.     Only  v.  Walktr. 

3.  Bill  by  the  original  lefl'ces  of  a  leafehold  eftatt-,  agatnil  the 
\                 aflignee  of  the  Irafe,  tor  a  fpeciiic  performance  of  an  undertaking 

ftated  in  the  bill,  to  indemnify  the  plaiutiff^  againft  all  rents  and 
covenants,  to  be  paid  or  kept  on  the  kflee's  part  toward  the 
original  leflbr,  and  to  execute  a  bond  for  fecuring  fuch  indemnity  ; 
the  affignment  had  been  by  fale  by  auction,  the  conditions  of  fale 
did  not  (lipulate  the  indemnity  ftated  in  the  bill,  and  it  was  fup- 
ported  only  by  the  evidence  of  Hogard  the  au£lioneer,  who  fwore 
fuch  agreement  was  entered  into  by  the  plaintiff  and  defendant 
before  the  fale  \  the  anfwer  denied  the  agreement;  the  defendant, 
the  original  aflignee,  had  m;ide  another  affignment  of  the  leafe  to 
a  third  perfon  (not  a  party;  before  the  bill  brought.  Lord  Chan- 
cellor-^-" Where  the  defendant  in  exprefs  terms  negatives  the  al- 
legations of  the  bill,  and  the  evidence  is  only  one  perfon  affirming 
what  has  been  fo  negatived,  there  the  court  will  neither  make  a 
decree,  nor  fend  it  to  a  trial  at  law.  Where  the  court  does  fend 
it  to  a  trial  at  law,  it  orders  the  anfwer  to  be  read  in  evidence, 
and  fends  it  to  a  court  of  law  only  to  find  the  confequences ;  be- 
caufe  the  court  of  equity  has  fuch  a  rule,  therefore  it  refers  it  to 
a  court  of  law  what  a  court  of  equity  ought  to  do,  as  in  Lord  Mil* 
ton  V.  Edgworth^  6  Bro.  Par.  Caf.  ^80. ;  but  the  rule  is  fubje£l  to 
this  modification,  that  if  there  are  circumftances  fufficient  to  turn 
the  fcale  it  ou>:ht  to  be  framed  upon  the  circumftances.  I  do  not 
-  tncline  to  fend  it  to  a  trial.  I  think  the  plaintiff  ought  to  have  his 
decree/*    It  being  however  fuggefted  that  Mr.  Fill  was  prefent 
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ftt  the  execution  of  the  deed,  his  Lord(hip  fent  it  to  law*     i  Br9. 
Cb.  Rep.  53.      1779-     P. ember  v.  Mather. 

4.  A  lingle  wtinefs  cannot  prevail  againft  a  pofitive  denial  by 
anfwer^    ^  Vef.jUn.  I'jo*     179^*     LordCranftowny,  Johnfton. 

(C)  In  what  Cafes  the  PlaintifF's  Oath  Is  neceflary.    '6v^"-4^' 

I.  "vvtHERE  a  man  prefers  his  bill  to  have  difcovery  only  of 
^^  deeds,  and  (having  the  counterpart)  to  have  the  deeds 
cft^bliOied,  there  he  ought  to  annex  an  affidavit  to  his  bill,  that  he 
has  not  the  original  deeds,  nor  any  other  perfon  in  truft  for  him^ 
or  elfe  it  is  caufe  for  demurrer ;  but  if  relief  be  not  prayed,  as  well 
as  difcovery,  there  is  no  need  of  an  affidavit.  Bunb,  47.  1719* 
John/on  v.  Elleker. 

%,  Where  a  bill  prays  relief  as  well  as  difcovery,  an  affidavit 
mud  be  annexed  that  the  plaintiff  has  not  the  deed  in  his  cuflody* 
3  Atk,  17,      1743.     Anon,  and  Dormer  v.  Forte/cue^  Bid*  132. 


^r^^^m^^'^'^mmmmmimm^^m^mmmmmm^ 


£)eeupant. 


(G)  Who  may  be  a  fpecial  Oecupant.  i6Vtii.7f. 

I.  A  being  feifed  of  a  church  leafe  to  him  and  his  heirs  during 
-"  •  three  lives,  by  fettlement  before  marriage  limited  it  to  the 
i^(^  of  himfelf  for  life,  and  to  the  firft  and  every  other  fon  in  tail 
male  ;  a  perfon  may  take  fuch  cilate  fo  granted  in  fee,  determina- 
ble upon  lives  by  way  of  remainder,  as  fpecial  occupant,  i  Atk. 
524*      1 737-     Norton  v.  Frecker. 

2.  A  fpecial  occupancy  may  be  of  a  freehold  leafe.  3  Atk.  708.* 
1749.     Hearley.  Greenbanh 

3.  Te (later  devifes  all  his  manors,  mefluages,  lands,  tenements^ 
tithes,  and  hereditaments,  and'  all  his  real  eflate  whatfoever,  ex« 
cept  what  is  hereinafter  mentioned  and  devifed,  to  the  ufe  of  all 
bis  children  fucceflTively  in  ftrid;  fettlement ;  and  gave  two  of 
them  annuities,  which  he  charged  upon  a  re£tory  held  by  him 
under  a  leafe  for  lives,  which  he  direded  to  be  renewed;  if  thofe 
two  children  or  cither  of  them  (hould  be  living  at  his  death  \  and 
that  their  lives  or  that  of  the  furvivor  fliould  be  infcrted  in  the 
new  leafe,  and  the  fine  paid  out  of  his  perfonal.  He  give 
part  of  his  perfonal  fpecially ;  and  declared  the  refi^iue  to  be  laid 
out  in  land  to  be  fettled  to  the  fame  ufes  as  his  reil ;  but  aP  r- 
wards,  by  a  tcftamcntary  paper  unattefted,  he  difpofed  of  his  per- 
fonal other  wife  :  the  heir  con  traded  to  fell  the  leafe  of  the  rec- 
tory I  and  upon  a  cafe  dire^ed  to  the  court  of  king'a  bench>  on  Ir's 

bill 
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bill  for  a  rpecific  performance,  the  certificate  was  that  the  leafe  did 
not  pafs  by  the  will,  but  devolved  on  the  heir  as  fpeciiil  occupant ; 
but  the  chancellor  thought  it  too  doubtful  a  title  to  be  forced  on  a 
purchafer.     2  Vef.jun.  526.     1 795.     Sheffield  v.  Lord  Mulgrami* 


Dton  )^at|)« 


«'^°-  »55-  (A)  Allowed.    In  what  Cafes. 

XTTHERE  at  law  a  perfon  is  allowed  fums  under  40/.  on  his 
^^  oath,  he  mud  fwear  pofitively,  and  not  to  his  belief  only  ^ 
fo  under  a  decree  that  the  perfon  upon  an  account  (hould  be 
allowed  fuch  fums  as  he  fwears  he  has  a^ually  expended,  he  muft 
peremptorily  fwear  to  the  fa£t.  a  Atk.  410.  1742.  ^ir  John 
Rohinfon  v.  Cumming. 

Vide  Oatb. 


i  G  ]  i©bltgatton^ 


v^^'^'^A^   (P)  Where  the  Obligations  are  joint  or  feveral,  or 

both.     Rules,  Pleadings,  i^c. 


i:  TT/HERE  the  covenant  is  joint  and  feveral,  in  an 
^^   againft  one  only,  the  breach  may  be  afligned  in 


a£lion 
_  the  nc- 

gle£t  of  both.     Lilley  v.  Hedges^     1  Sir  a*  553. 

2.  If  one  named  in  an  indenture  do  not  feal^  he  muft  be  ex«> 
eluded  by  an  averment :  or  they  may  join  in  the  adion.  Vermn 
V.  JefferUSf  2  Stra,  1 1^6. 

3.  After  oyer  of  the  condition,  an4  fon  eft  foBum  pleaded  to  a 
debt  on  bond,  on  which  ifliie  is  joined,  and  notice  of  trial  given, 
the  plaintiff  may  enter  a  fuggellion  on  the  roll,  and  affign  breaches 
purfuant  ta  the  ftatute,  (8  (5*9  WiL  3.  ii.)  but  it  is  irregular  to 
deliver  fuch  fecond  iflue  without  a  fummons  and  judge's  order. 
Etherfey  v.  Jack/on^  8  Term  Rep.  255. 

4.  To  Hebt  by  an  obligee  of  his  anceftor,  the  heir  cannot  plead 
that  he  has  laid  oiit  money  in  repairing  the  premifes,  and  claim  ta 
retain  on  that  account,    i  Term  Rep.  454. 

5.  If 
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5*  If  the  oUi|^oi^of  a  hond|  after  notice  of  its  haTinpr  been  af« 
£gned,  take  a  releafe  from  the  obligee,  and  plrad  it  to  an  a£lion 
br  >U)£!it  by  the  affigner  in  the  name  of  the  obligor,  the  court  will 
fet  the  plea  afide  ;  and  they  will  not,  under  thefe  circumftanceSf 
allow  th-  obligor  to  plead  piiyment  of  the  bond.  Legh  v.  Legh^ 
1  Bof.  tst  Pul.  447. 

6.  A  releafe  by  plaintiff's  trftator  fealed,  cannot  be  pleaded  to 
a  debt  on  bond.      Parfons  v.  Coward^  H.  \o  Geo.  7,.    Burr.  357, 

7.  Percunam.  According  to  i  Sound.  291.  if  the  defendant 
in  debt  upon  a  bond  w^  uld  take  advantage  of  another's  being 
jointly  bound,  he  muft  plead  it  in  abatement,  and  cannot  demur 
upon  oyer  \  for  if  he  doeS|  the  court  will  prefume  the  other  did 
not  fcal  it.  There  w<9  a  demurrer  here,  and  the  plaintiff  had 
judgment.     Gilbert  v.  Bath^  f  Stra,  503. 

8.  So  in  cafe  of  a  joint  promifTory  note  the  defendant  can  only 
plead  in  ab^itement.  Rex  v.  Abbott^  Ccwp.  832.  l^ide  5  Burr. 
261 1.     Bu/I.  N.  P.  p.  1 29. 

9.  If  three  be  bound  jointly  and  feverally  in  a  bond,  the  obligee 
cannot  fue  two  of  them  only,  but  he  muft  either  fue  them  all,  or 
each  of  rhcm  fcparately.  Per  Bulier  J.  Streatfield  v.  Hallidaj^ 
3  Term  Rep.  782. 

10.  A.  gave  B.  a  bond  to  fecure  an  annuity,  and  before  any 
payment  became  due  A.  lent  B.  a  fum  of  money ;  on  which  it 
was  'igreed  th^t  B.  (hould  retain  the  payments  of  the  annuity,  as 
they  became  du^  till  that  fum  was  difcharged ;  then  J?,  became 
b^inkrupt ;  and  the  agreennent  to  retain  was  held  a  good  plea  to 
an  ad  ion  on  the  bond  by  J?.'8  aflignees  for  the  payments  accruing 
after  the  bankruptcy,  being  equivalent  to  a  plea  oi  folvit  ad  diem. 
3  Term  Rep.  599. 

11.  In  (icbc  on  bond  from   defendant's  teftator  and  A.  jointly 
'  apd  feverally,  if  defendant  pleads,  that  teftator,  in  his  li'etimcy 

and  A.  paid  off  the  bond,  and  plaintiff  replies,  th(y  did  not  pay  it 
tnodo  et  forma^  iic.^  "and  it  appears  that  teftator  paid  part  in  his 
life,  and  A.  the  reft  after  his  death,  this  does  not  maintain  the 
pica.     Hud/on  v.  Stahvood,  Burr,  13.3. 

12.  If  the  obligee  of  a  bond  covenant  not  to  fue  one  of  two 
joint  and  feve ral  obligors,  and  if  he  do,  that  the  deed  of  covenant 
may  be  pleaded  in  bar,  hemay  ftill  fue  the  other  obligor.  Dean 
V.  Ne%vhnlly  8  Term  Rep.  i68.  Vide  Lacy  v.  Kynafton^  I  Lord 
Raym.  690. 

I  J.  To  debt  on  bond  to  fave  harmlefs  ftom  expences  by  reafon 
of  naming  one  to  a  curacy,  or  from  fuits  by  reafon  thereof,  if  the 
defendant  plead  non  damnificatusy  the  plaintiff  may  reply  and  affign 
for  brea<  h,  that  he  was  obliged  to  pay  fuch  a  fum  by  reafon  of 
fuch  nomination,  without  fayiff|;  how  he  was  obliged.    2  Wilf.  i  f  • 

14.  A  bond  conditioned  for  payment  of  money  on  the  25th 
of  December ;  a  fubfequent  deed  between  the  fame  parties,  by 
which  the  obligee  covenanted,  that  if  the  obligor  (hould  pay,  on 
the  25th  of  December^  5/.  in  the  pound,  (s'r.,  fuch  payment  (hould 
be  accepted  in  full  difcbarge  and  fatisfa^iion  of  all  fums  due^  tfr., 

and 
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and  might  be  pleaded  and  given  in  evidence,  l^e.  \  (he  obligor 
(to  an  a£lion  on  the  bond)  pleaded  a  tender  and  refufal  of  the  5/. 
in  the  pound  on  the  25th  of  December^  and  holden  good.  Trruett 
V.  Angus^  WilUi  Rep.  107. 

15.  If  the  obligee  in  a  joint  and  feveral  bond  make  one  of  two 
obligors  his  executor,  with  others,  the  adion  on  the  bond  is  dif- 
charged  as  to  both  obligors.  Cheetbam  v.  Ward,  i  Bof.  (s*  Pui» 
630. 

1 6.  But  where  A,  as  furety  and  B.  as  principal  are  jointly  and 
fprerally  bound  to  C,  B»  becomes  infolvent,  and  C,  the  obligee, 
receives  a  dividend  from  his  effedis,  and  covenants  not  to  fue  £., 
and  that  if  he  do  fo,  the  deed  of  covenant  may  be  pleaded  in  bar, 
C.  may  neverthelefs  fue  i/.,  for  this  is  only  a  rcleafe  to  B.  by  con- 
ftruflion*     Dean  v.  Newhall,  8  Term.  Rep.  168. 

17.  A  contraft  made  by  two  partners  to  pay  a  certain  fum  of 
money  to  a  third  perfon  equally  out  of  their  own  private  cafh  is  a 
joint  contract,  and  they  mud  be  fued  jointly  upon  it.  Bjers  v. 
Ihiey,  i  H.  BL  236. 

1 8.  Upon  z  joint  bond,  the  aflion  cannot  be  brought  againft  one 
of  the  obligors  'only*  This  was  the  point  in  the  cafe  of  Horner  v. 
Moor.  Non  efl  faflum  was  pleaded,  and  the  jury  found  it  the 
deed  of  both.  Mr.  Serjt.  Henmtt  moved  in  arreft  of  judgment, 
upon  the  face  of  the  declaration.  He  acknowledged  that  it  could 
not  be  moved  in  arreft  of  judgment,  if  it  had  not  appeared  upon 
the  face  of  the  declaration,  but  it  there  appeared  that  both  had 
fealed  the  obligation,  and  that  both  were  living.  He  owned,  that 
if  it  had  not  app^eared  upon  the  face  of  the  declaration,  it  m^ft 
have  been  averred.  The  counfel  for  the  plaintiff  gave  it  up,  and 
the  judgment  was  arrefted.     Vide  5  Burr.  2614. 


[G]  iDffiee  or  Slnqiiilition. 


i6viiu87>        (G.  2)  Traverfed.     In  what  Cafes,  and  how. 

I.  I F on  a  commiflion  to  inquire  whether^,  is  an  alien  it  is 
'''  found  againft  the  king,  he  cannot  have  another  new  corn- 
miflion  in  the  fame  county,  but  he  may  a  melius  inquirendum  \  and 
if  that  alfo  is  found  againft  the  king,  it  is  concluQve  \  if  Jor  hins, 
A.  may  traverfe.     Ex  parte  Dupl^jisy  2  Vef.  438. 

2.  The  perfon  againft  whom  a  commiMon  of  lunacy  ifiued,  on 
the  different  appearance  made  upon  the  fecond  infpefiton,  was 
allowed  to  traverfe  the  inquifition,  and  the  grant  of  the  cuftody 
fufpended  till  further  order.    Ex  parte  Roberts^  3  Atl.  6. 

3.  After 
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3.  After  B.  had  been  found  a  lunatic  under  two  inquifitlons, 
the  court  would  not  alloW  him  to  tra?erfe  the  fecond*  Ex  parti 
Barnjley^  3  Atk.  1 84. 

4.  Where  an  inqutGtion  finds  a  perfon  an  idiot,  the  court 
thinking  it  hard,  would  not  grant  the  cudody,  without  giving  leave 
to  traverfe  the  inquifition.     Ibid, 

5.  Not  only  the  lunatic,  but  the  heir  of  the  lunatic,  1$  bound 
upon  the  traverfe  of  the  inquifition.  Ex  parte  Roberts^  3  Atk.  308. 
Vide  ex  parte  Grirnflone^  Amb.  706- 

6.  Where  the  alienee  and  the  lunatic  traverfe,  if  he  is  found  a 
lunatic  at  the  time  of  alienation,  the  alienee  is  bound.  3  Atk. 
312. 

7. 'The  traverfor  of  an  inquifition  of  lunacy  found  for  the 
king,  (hall  be  confidered  as  a  defendant,  and  therefore  the  record 
ihall  be  made  up  and  carried  down  to  trial  by  the  profecutor. 
Rex  V.  Roberts^  2  Stra,  1 208. 

8.  When  an  inquifition  is  traverfcd,  fecurity  is  taken  to  the 
value  of  two  years'  profits  of  the  lands.  Rex  v;  Barlow,  in  St.  Tr. 
1718.     Bunb.  25. 

(H.  2)  Proceedings.  '^^°-95; 

I.  i^OTICE  of  ifluing  a  commiflion  for  an  inqueft  of  ofiice,  to 
'^^    inquire  whether  lands  are  not  efcheated,  (hall  not  always 
be  given  ;  but  on  circumftances  the  court  will  grant  it.     Rex  y. 
Daljf  Tr.  1749,  iff  Scac.   1  Vef,  269. 

2.  Where  there  is  any  mifbehaviour  in  the  execution  of  an  in- 
quifition of  lunacy,  the  court,  upon  examining  into  it,  may,  if 
they  fee  caufe,  quaOi  it,  and  dircdl  a  new  commiflion.  Ex  parte 
Roberts,  3  Atk.  6. 

(  Q^)   Pleadings.  i6rin.io#. 

I.  ^O  an  inquifition  on  an  extent  on  an  outlawry,  the  defendant, 
^    as  terre-tenant,  may  plead  that  the  party  outlawed  is  dead, 
without  fetting  forth  ipecial  title.     Rex  y.  Barnfieid,  H.  iizu 
Bunb.  Rep.  X02. 

2.  A  writ  of  Sem  claufit  extremum  (hall  not  be  fet  afide  on  mo« 
tion,  for  defendant  may  plead  to  the  inquifition.  Rex  y.  Michener^ 
Bunb.  118.  . 

3.  If  a  term  of  years  is  found  and  fold  on  an  inquifition  on  aa 
outlawry,  a  mortgagee  not  ia  pofTcfiion'  (hall  be  allowed  to  plead 
to  the  inquifition.     Rex  v.  Blunt,  Bunb.  104.    &emb. 

4.  On  an  outlawry,  inquifition  returned  thereon,  levari  iflued, 
and  money  levied^  he  who  has  a  (latute-merchant,  and  is  in  pof« 
fcflion  of  the  land,  may,  on  motion,  have  time  to  plead  to  the 
outlawry  and  inquifition  \  and,  on  giving  fecurity,  have  the  monc]f 
m  the  Ibcriff'a  hand  repaid  him.    Rw  v.  TMet^  Bunb.  123. 

5.K 


iiS  Dfifce  or  fnquifftion^ 

£•  If  on  inquiGtion  a  man  is  found  poflefled  of  a  term  in  rrghe 
of  his  wife»  and  after  his  death  it  is  fold  on  venditioni  exponas^ 
the  widow  (hall  be  permitted  to  p]ead  to  the  inquificion,  though 
fhe  has  defended  an  eje£lment  broueht  by  the  purchafor^  and 
filed  a  bill  in  Chancery.     IVaits  y.RMn/en,  Bunh.  220. 


[G]  £)t|)er  :SMm  penning. 


16V11L 148.        (F)  Pleadings,     How  the  Pleadings  muft  be. 

|T  is  faid,  in  one  cafe,  that  the  pendency  of  a  prior  aQion  for  th^ 
^  fame  caufe  may  be  pleaded  in  bar  to  the  fecond  adion ;  but 
cannot  be  pleaded  in  abatement.  Say.  Rep,  216.  This,  however, 
muft  be  nndtrftood  with  reference  to  the  particular  cafe  of  a  ^ 
tarn  a£lion,  and  not  as  a  general  rule  applicable  to  all  cafes.  Tidd. 
K.  B.  560. 


cA]  j^aSeerd  anD  Offifcesf. 


'^^'''•"''      (N  &  O)  Forfeiture.     By  what  Aft  or  Thing, 

A  Mandamus  was  moved  for  to  reftore  Serjeant  Burland  to 
^^  the  office  of  Recorder  of  JVells^  from  which  he  had  been  re- 
moved. It  appeared  that  two  grounds  of  forfeiture  were  charged 
againft  him  :  Firft,  that  he  had  refufed  to  adminifter  the  oath  to 
the  returning  officer  at  an  election  there,  and  had  adminiftertd  it 
to  another  perfon,  and  affifted  to  hold  the  elc&ion  contrary  to  the 
adjournment  of  the  returning  officer.  But  as  it  appeared  clearly 
that  he  had  adled  from  miftake  and  not  from  corrupt  motiveSf 
the  court  held  this  to  be  no  caufe  of  forfeiture.  The  other  ground 
waS|  his  having  once  negle£led  to  attend  his  duty  at  feffions.  But 
it  appearing  that  he  had  no  particular  notice  to  attend ;  and  that 
no  particular  bufinefs  was  ezpc£ted  or  did  come  on»  and  that  the 
feffions  might  be  held  without  him ;  the  court  held  this  not  to  be 
fuch  craffa  negligentia  as  (hottld  forfeit  the  office.  Ren  y.  Thi  Ccr* 
poratkn  of  WtlU. 
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(O.  4)  Difcharged  or  determined,     Iti  what  Cafes,  '^^'"•'^^- 

and  the  £fie<St  thereof. 


1.  (\tJ  a  mandamus  to  reftore  a  recorder,  they  returned 
^^  was  only  an  officer  at  pleafure,  and  that  another  h; 


that  he 
had  been 
chofen,  (sfper  inde  the  former  removed  ;  and  it  was  held  good. 
Rex  V.  Mayor  of  Canterbury, 

2.  If  a  roinifter  befufpended,  during  the  fufpenfion  the  place  is 
full ;  for  it  only  is  an  impediment  to  the  enjoying  any  benefit 
from  the  office,  and  if  his  confent  be  neceflary  to  any  particular 
chinfiT}  he  is  as  much  empowered  to  confent  as  ever  he  was. 
Philips  V.  jBi/ry,  2  Term  Rep.  351. 

(L.  2)  Deputy.     What  he  may  claim  as  fucfa»       tvnn^t^ 

'T'HE  plaintiff,  prothonotary  of  the  palace  court,  appointed  the 
^  defendant  his  deputy ;  and  it  was  agreed  that  the  defend- 
ant QiouM  have  certain  fees,  and  (hould  account  for  the  reft.  New 
fees^  arifing  from  a  change  in  the  pradlice  of  the  court,  (hall  go  to 
the  principal,  and  not  to  the  deputy  who  has  ftipulatcd  for  a  cer« 
tain  portion.     Bulftrode  v.  Gilburn,  2  Stra.  1027. 


S>^txittxS.  [A] 


For  what  Place  to  be  appointed.  i<viii.4i4. 

I.  A  N appointment  of  two  fubftantial  houfeholders  in  the^re* 
^*  cin£k  of  the  Tower  within,  ^otherwtfe  called  thepari/b  of  Stm 
Peter  ad  vincula,  to  be  overfeers  of  the  poor  of  tht  Jatd  precinB^  is 
bad  \  for  it  is  not  an  appointment  for  a  pariQi  under  43  JS//z.«  nor 
for  a  townfliip  or  village  under  13  {5*  14  Car*  2.  A  precin£l  may 
be  more  or  lefs  than  a  parifh,  and  the  alias  di8.  don*t  help  it,  for 
^e  words  going  before  it  are  prefumed  to  be  the  true  name.  Rex 
V.  Ltven  andArnoldt  Saycr  278.  3  Burn's  Jujl.  308. 
•  2.  An  extra-parochial  place,  confifting  of  two  boufes  and  300 
acres  of  land,  is  not  a  townfliip  or  village  within  13  (^  14  Car.  2. 
Rex  V.  Denham^  Burr,  S.  C.  35.  2  Stra.  IC04.  2  Sef.  Ca. 
No.  171.  and  Cafes  in  B.  R.  7»  8,  9  (2^  10  G.  2.  c.  163. 

3.  An  extra-parochial  place,  once  confifting  of  a  capital  mef- 
iiiage  and  three  keepers'  lodges  in  the  park  now  difparked,  and. 
confifting  o(  five  dwcUipg  boufes  »ad  firm  occupied  by  five, 

tenants. 
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tenants,  but  never  having  had  overrrers  appointecf ,  is  not  a  town* 
(hip  or  village  within  the  ftature.  Rex  v.  Tie  Manor  of  Grafton, 
Burr.  S.  C.  lOI.     2  Stra.  107I. 

4.  It  is  a  good  return  to  a  mandamus,  dtreding  the  appoint- 
ment of  overfcers,  that  the  extraparochial  place  is  not  a  villages  and 
is  not,  nor  ever  was  reputed  to  be  a  village  or  townfliip.  Rfx 
V.  IViloeck^  2  Stra,  1 143.     2  Bott  by  Conft^  24  P/.  43. 

5.  An  order  was  qualhed  which  appointed  overfeers  to  a  place 
confiding  of  a  capital  mefTuage,  two  ancient  and  a  newly  ercded 
cottages,  all  occupied  by  the  under-ten^ints  of  5.,  who  refided  in  the 
capital  mc  fluage  ;  for,  per  Lord  Mansfield^  C.  J.  by  thefe  means  1 
place  may  be  made  into  a  village  which  is  not  fo,  and  the  inhabi* 
tantSi  by  contrivance,  withdraw  themfelvf  a  from  maintaining  the 
poor  of  the  parifli.     Rex  v*  Shonvler  and  Atter^  3  Burr*  I39i* 

6.  The  fcites  and  areas  of  ancient  cathedrals,  colleges,  and  inns 
of  court,  are  extra-parochial,  and  for  fuch  places,  either  legally  or 
by  reputation,  overfeers  cannot  be  appointed.  Rix  v.  Tbe  Jujiues 
of  Peterborough^  Cald.  T.'^Zm 

7.  To  obtain  a  mandamus  for  the  appointment  of  overfeers,  it 
muft  exprefsly  be  fwom  that  the  place  in  que  (lion  is  or  is  not  re* 
puted  to  be  a  vill.     Rex  v.  Juftices  of  Bedford/hire^  Ca/d.  167. 

8.  Where  the  feffionshad  adjudged  as  a  fad  that  Ronion^Mtey 
was  a  vill  by  reputation,  upon  the  evidence  dated  in  the  cafe,  the 
court  are  precluded  from  going  into  that  quedion.  Rex  v.  Rmttm* 
Miey,  2  Term  Rep,  207. 

For  a  Townfliip  under  I3  ^  14  Car.  2.  r.  I2*yr2i« 

I.  f\ti  (hewing  caufe  to  a  rule  why  a  mandamus  fliould  not  ifliie 
^^  to  compel  the  judices  to  appoint  overfeers  for  the  town- 
(hip  of  Kentifh  Town,  it  appeared  by  the  affidavits,  that  this  parifh 
has  always  had  two  overfeers ;  that  one  rate  was  made  for  the 
whole  parifh,  which  each  overfeer  colIe£led  and  paid  within  his 
own  divifion,  they  accounting  with  each  other  for  the  furplus  and 
dividing  it  equally*  Per  Cur.,  l^'his  has  never  been  confidered  zt 
a  feparate  pariflh  \  what  is  declared  in  the  affidavits  (hews  that 
they  can  do  very  well  under  43  Eiiz.  To  bring  this  within  13 
&  14  Car.  2.  they  mud  (hew  this  to  be  a  didin£l  vill  or  town- 
fliip. We  ezpedied  they  would  have  (hewn  that  they  had  fepa- 
rate overfeers,  maintained  their  own  poor  feparateiy,  and  had  a 
feparate  rate.  Rule  difcharged.  Rex  v.  Jufttces  of  Middkfex, 
I  Bott,  by  Conft,  35*  P/.  49. 

2.  A  parifli,  20  miles  in  length  and  8  in  breadth,  had  four 
overfeers,  who  were  made  by  one  joint  appointment,  one  being 
nominated  out  of  each  didridl,  till  9  G.  i.  It  had  alfo  one  rate 
by  which  the  poor  of  the  whole  pari(h  were  relieved^  and  four 
church-wardens*  The  quarter  fe(Eons  in  the  9  G.  r  •  ordered  that 
the  feveral  townfliips  within  the  pari(h  (hould  maiatain  their  poor 

feparatelyj  wbkb  W««  ac^Qiff^cd  ia  aboire  49  ycm.    J^^  Lo«^ 

MamfieUU 


Mansjidd.  The  policy  of  13  {j*  14  Car.  2.  is  miftateri.  The  di- 
viHons  ought  rather  to  be  enlarged  than  diminiflicd  ;  it  ought  to 
appear  that  there  was  an  inability  in  the  parifli  to  have  the  benefit 
of  43  EUz.  Quite  the  contrary  appears  here  for  a  great  num- 
ber cif  years.  Their  acqulefcence  under  the  divifion  was  upon  a 
falfe  notion  that  the  feflions  had  the  power  to  make  it^  which 
they  had  not.  They  ought  to  appoint  overfeers  fot  the  whole  pafifli; 
Peart  y.  Weftgartb^  3  Burr.  1610. 

3.  So  where  a  parifli,  confiding  of  five  town(hipS|  had  feparate 
appointments  of  overfeers,  and  a  joint  maintenance  of  its  poor  un** 
tU  1730,  fince  when  they  have  generally  maintained  them  fepa- 
rately ;  and  it  was  not  dated  as  a  fubdantive  fa£l  that  the  panftt 
had  not  had  the  benefit  of  43  Eliz.  Per  Cur*  it  mud  appear  that 
there  was  a  difability  to  reap  the  benefit  of  43  Eliz.  Here  the 
contrary  appears,  for  there  was  a  joint  maintenance,  and  acqui- 
efcence  for  a  number  of  years  won't  alter  the  law.  Rex  v.  Ut- 
toxeter^  DougL  332.  Cald.  84.  Rex  v.  Beeding^  otherwife  Seal,  S.  Pf 

4.  A  parifli  confided  of  eight  townfliips,  each  of  .which  had 
been  immemoriallyi  a  feparate  condable  and  churchwarden,  twd 
of  them  from  time  immemorial^  and  a  third  for  70  years  have  had 
feparate  overfeers.  For  the  remainder  there  wa3  a  joint  appoint- 
ment of  overfeers  and  a  general  rate,  one  overfeer  being  chofen  out 
of  and  zQting  for  each  townfliip.  But  at  the  end  of  the  year  there 
was  a  general  fettlement  of  all  difl)urfements,  and  the  expences 
borne  equally  by  all.  On  a  motion  for  a  mandamus  to  appoint 
overfeers  for  one  of  the  remaining  five,  the  court  refolved.  i.  That 
where  there  was  a  condable  there  was  a  townfliip.  2.  That  this 
townfliip  could  not  reap  the  benefit  of  43  £//z.  For  that  a£fc 
means  that  all  the  divifions  of  the  parifli  fliould  join  in  maintain- 
iug  their  poor  as  a  parifi.  But  here  three  townfhips  have  feparate 
overfeers.  Befides,  the  remaining  townfliips  have  five  overfeerg^ 
which  affords  a  drong  argument  to  prove  that  if  even  they  were 
comprehended  in  a  parifli  didin£t  from  the  other  three  they  could 
not  enjoy  the  benefit  of  43  £/rz.,  which  allows  only  four  over- 
feers.  Rex  v.  Zir  Watts  Horton  et  al.  i  Term  Rep.  374.  Fide 
alfo  Rix  V.  The  Inhabitants  of  Leigh f  3  Term  Rep,  746. 

5.  The  parifli  of  Kirkiy-Stephen  conCAtd  oi  10  townfliips,  one 
of  which  had  the  fame  name,  and  all  maintain  their  rctpcGtiye 
poor  and  have  feparate  overfeer s.  A  pauper  was  removed  by  an 
order  direded  to  the  officers  of  the  parish  of  K,  S,,  and  adjudg- 
ing him  fettled  in  that  parifli,  and  delivered  with  the  pauper  to 
the  overfeer  of  the  towkship  of  K.  S.  who  did  not  appeal; 
About  a  year  after,  this  townfliip  removed  the  pauper  to  auothet 
townfliip  in  the  fame  parifli  where  he  had  previoufly  been  fettled. 
Sedper  Cur.  The  original  order  to  the  parifli  of  K,  S,  mud  mean 
the  townfliip  of  K.  S, ;  the  poor  not  being  maintained  by  the  whole 
parifli,  but  by  the  particular  townfliips*  The  townfliip  of  K*  5. 
could  not  have  got  rid  of  the  order  but  by  appealing  againd  it, 
and  they  are  concluded  by  not  having  done  lb.  Rex  v*  Kirkiy 
Stephen^  Burr.  S.  C.  664. 

Vol.  V.  Y 
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By  whom,  and  in  what  Numbers  to  be  appointed. 

X.  'TWO  juftices  appointed  a  finglc  ovcrfcer.  The  court  held 
^  the  appointment  good,  for  it  don't  appear  but  that  another 
Ihay  have  been  appointed  by  another  order.  Rex  v.  Bejlandf 
I  Bott  by  Conft,  1 5  pL  30.  j  If^ilf,  128.  Rex  y.  Morris^  4  Term 
Rep.  550.     Nol.  Rep.  31.  S.  P. 

X.  An  appointment  of  five  overfe<rrs  is  bad,  and  the  (tatute  re- 
quires the  appointment  of  either  four,  three,  or  two.  Rex  ▼• 
Loxdale,  Burr.  445.     Vide  alfo  Rex  v.  Harmon^  i  Bott  by  Co^, 

J^'P^'  ^9*  *"^  -'^^^  ^*  ^^^^^^^9  4  TVrrn  i^f^.  550.     ^<?/.  ^/^.  31. 

3.  The  feflions  have  no  original  jurifsiiftion  to  appoint  over- 
feers.     Flag  v.  Qhalmerton^fol.  8. 

4.  But  they  have  upon  appeal  the  fame  latitude  of  difcretion 
in  judging  who  are  fit  to  be  nominated  overfeers  as  the  two  juf*- 
tices  had.  If  they  afiign  no  reafon,  their  order  is  good>  for  the 
court  will  prefume  that  they  a£led  on  proper  grounds.  Rex  v. 
James  Gayer ^  Efq.  i  Burr.  24^. 

5.  An  appointment  of  overfeers  by  two  jufliccs,  if  figned  fepa- 
/     rately,  is  bad  ;  for  it  is  a  judicial  acl  wherein  the  judices  are  to 

exercife  their  difcretion.     Rex  v.  Forrejl  et  ai.  3  Term  Rep.  38. 

6.  The  parifhioners  may  appeal  to  the  feffions  under  43  of 
Eliz.  againft  an  appointment  of  overfeers,  as  well  as  the  perfons 
fo  appointed.     Ibid. 

Who  may  be  appointed,  and  how  flyled  in   the 

Order. 

I.  A  PPOINTMENT  quafhcd,  which  defcribed  the  perfons  ap- 
^^  pointed  as  principal  inhabitants  and  not  fubflantial  houfe* 
holders.  IK  ex  v.  WeobLyy  2  Sir  a.  1216.  Rex  v.  Morrai,  Bott, 
pi.  3.  S.  P.  and  Rex  v.  Great  Marloiv,  lb.  pi.  2.  and  Rex  v.  Sher- 
ringtrooif  Lord  Raym.  1 394.  Sed  vid.  Rex  v.  Morris,  4  Term  Rep. 
550.     NoL  Rep.  31.     Videcont. 

2.  An  order  quafhed  becaufe  it  only,  called  them  fubftantial 
houfeholders,  without  adding  thefe,  or  in  the  parifb.     lb. 

3.  A  woman  may  be  appointed  an  ovcrfeer  of  the  poor.  Rex  v. 
Alice  Stubbsy  3  Term  Rep.  395- 

4.  Houfeholders,  although  labourers  and  poor,  may  be  ap- 
pointed overfeers,  where  there  are  no  other  perfons  to  ferve  who 
are  more  opulent.     lb. 

5.  Where  a  didrid  contains  only  three  houles,  the  inhabitants 
of  all  three  may  be  appointed  overfeers.     lb. 

6.  ^Are,  whether  one  who  is  a  juftice  of  peace  and  lieutenant 
of  marines  can  be  appointed  overfcer.  Rex  v.  James  Gayer,  Efq. 
1  Burr.  245. 

7.  By 
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7»  By  2  G.  3.  c.  30.  no  perfon,  fcrving  for  himfelf  as  a  private 
man  in  the  militiai  (hall,  during  the  time  of  fuch  fervice,  be  liable 
to  fervc  as  ovcrfecr  of  the  poor. 

8.  By  18  G.  2.  c.  15.  freemen  of  the  corporation  of  furgeona 
in  London  are  exempted  from  the  office  of  overfeer  of  the  poor. 

At  and  for  what  Time* 

I.  ¥N  Rex  V.  Butler  Lord  Mansfield  doubted  whether  an  appoint- 
^  ment  of  overfeers  on  Sunday  was  not  clandef^ine  and  void* 
Blackjt,  Rep,  649.     Sed  vid.  Rex  v.  Clerkenwell,  Foley ^  4.  contra » 

2*  Two  adverfe  fets  of  borough  judices  met  before  the  mid- 
night of  Eafler  Eve,  and  each  began  making  appointments  of  over- 
feers the  inftant  the  clock  had  ftruck  twelve^  and  one  fet  made  a 
freQi  appointment  at  eight  next  morning.  Lord  Man^eldhii  he 
knew  of  no  authority  which  fays  that  an  appoi^itment  made  on 
Sunday  is  good ;  that  this  was  a  (hameful  proftitution  of  office  to 
elediion  purpofesi  and /^r  Ci/r.  let  all  the  appointments  be  fet 
aCde,  and  a  mandamus  be  dire£led  to  the  juftices  to  make  a  new 
one.  The  mayor  to  give  two  days'  notice  of  the  time  and  place 
of  meeting.  Rex  v.  Tbe  Overfeers  of  Bridgewater^  Cowp,  139* 
Sed  vid.  Rex  v.  Merchant  and  Allen,  JuftUes  of  Bridgewater,  Eafi. 
9  G.  3.     I  Bott  by  Confl^  zi.pL  37. 

3.  The  appointment  of  overfeersi  although  made  more  than  a 
month  after  Eafler,  is  n»t  void,  for  it  would  fubje£i:  the  parifh  to 
great  inconveniences.  The  (tatute  is  only  dire^ory,  and  infiifla 
a  penalty  of  5/.  for  not  following  fuch  dirc£tions.  Rex  v.  Spar* 
row,  2  Sejl  Ca.  140.     Stra.  1123.     I  Bott  by  Confi,  iJ.pL  35. 

4.  Appointment  of  overfeers  for  a  whole  year  is  good,  although 
Eafler,  when  new  ones  are  to  be  appointed,  being  a  moveable 
feaft,  the  time  of  their  fervice  may  either  exceed  or  fall  fliort  of 
that  in  which  others  fhould  be  chofen.  Rex  v.  Jones,  Bott,  pL  i6\ 
Rex  V.  Great  Marlow,foL  5. 

5.  An  order  was  made  on  Eafler  Wednefday  17661  appointing 
the  defendants  overfeers  of  the  poor  for  this  prefent  year  176$. 
^his  is  a  good  appointment  for  a  year ;  for,  by  the  court,  it  mani- 
feftly  means  the  overfeers'  year;  and  where  this  conftruflioh 
may  be  taken  two  ways,  it  ihould  be  taken  in  that  fenfe  which 
makes  the  order  good.     Rex  v.  Helling  et  al,  3  Burr.  190  j. 

6.  ObjcAion  to  an  appointment  by  which  the  defendants  were 
9n  the  6th  ofOOtohtx  appointed  overfeers  for  the  yiar  next  enfuing  the 
date  theretf,  but  overruled  on  the  authority  of  Rex  v.  Sparrow^  as 
it  might  be  taken  to  mean  only  fhe  overfeers*  year.  Rex  v.  Alice 
Stuhhs,  2  Term  Rep.  395.  Vid.  alfo  Rex  v*  J.  Burdtr,  4  Term 
Rep.^^^.     NoL Rep*  III'' 
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Overfeers'  Accounts. 

r.  Tlyf  ANDAMUS  to  the  jufticcs  to  grant  a  warrant  for  levying 
^^  the  balance  of  the  laft  overfecrs'  accounts  ftill  in  their 
hands.  Return  that  the  vtftry  had  ordered  the  overfeers  to  retain 
that  balance  and  employ  an  attorney  ^o  fue  for  fome  charity 
moneyi  and  that  the  balance  was  exhaufled  in  fees,  and  the  over* 
feers  had  engaged  to  pay  the  attarneyi  and  therefore  they  had  re- 
fufed  the  warrant.  Per  Cur.  There  muft  go  a  peremptory  man' 
damuSf  for  the  (latute  fays  the  balance  (hall  be  paid  over  to  the 
new  overfeers,  under  a  penalty,  and  it  is  not  in  the  power  of  the 
veftry  to  difpenfe  with  the  (latute.  Rex  v.  Juftices  cf  Somerfeijbire^ 
Stra,  992. 

2.  The  defendant  had  received,  as  overfcer  of  the  poor,  4/.  pre- 
vious to  his  becoming  a  bankrupt,  which  was  on  the  5th  Decemier 
1785  ;  his  accounts  were  not  made  out  till  the  Eqfier  following, 
and  he  had  been  committed  by  two  juftices  for  not  paying  over 
the  4/.  as  the  balance.  It  was  moved  for  an  habeas  corpus  that  he 
might  be  difcharged,  on  the  ground  that  it  appeared  from  his  ac- 
counts that  the  debt  exifted  previous  to  the  bankruptcy,  and  might 
have  been  proved  under  the  commiflfion,  and  the  defendant  had 
fince  obtained  his  certificate.  Per  Cur.  This  motion  can  only  be 
fuftained  on  the  ground  that  the  pariQiioners  had  a  caufe  of  allien 
againft  the  defendant  before  the  bankrupty,  but  the  parifii  could 
not  have  fued,  nor  had  they  a  ri|^ht  to  call  for  the  money  till  a 
fortnight  after  Eajler  1786.  Even  if  the  fum  had  been  kept  by 
itfelf,  the  bankrupt's  aflignees  could  not  have  touched  it.  Rule 
difcharged.     Rex  v.  Egginton^  1  Term  Rep.  369. 

3.  A  mandamus  was  moved  for  to  the  juftices  to  fwear  a  late 
overfeer  to  bis  accounts,  upon  an  affidavit  made  by  himfelf  that 
he  was  ready  to  fwear  to  the  truth  thereof.  It  was  objected  that 
the  account  confifted  of  grofs  fums,  and  that  he  had  refufed  tx> 
anfwer  fome  queftions  touching  the  particulars.  Per  Cur.  A 
tnandamus  is  of  courfe.  If  the  juftices  have  any  legal  obje&ion, 
they  may  return  it  upon  the  mandamus.  Rex  v.  Tie  Jufilces  of 
Middle/ex,  I  Wilf.i2S' 

4.  A  mandamus  will  lie  againft  the  old  overfeers  to  compel  them 
to  deliver  their  books  and  papers  to  their  fuccefTors.  Rex  v. 
Bletfoe^  Mich.  7  G.  2.     i  Bott  by  Conjl^  260. pL  276. 

5.  Juftices  may  fine  overfeers  as  well  as  imprifon  them  for 're* 
fufing  to  account.     Rex  v.  Sedgecold^  i  Bott  by  ConJ{^  260.pL  277. 

6.  A  mandamus  was  granted  to  oblige  the  old  overfeer  to  deliver 
over  the  books  of  the  poor  rates  to  the  new  one  \  for,  by  the 
court,  they  are  public  books,  and  the  churchwardens  and  over* 
feers  for  the  time  being  ought  to  have  the  cuftody  of  them,  that 
the  parifhioners  may  have  accefs  to  them.  Rex  v.  Clapham^ 
1  mif.  305. 

7.  An  appeal  againft  an  overfeer's  accounts  is  given  generally 
by  43  Hilz.  to  any  cnfuing  feffions  at  any  diftancc  of  time,  and 

tliis 


DAerfeeriBf;  32^ 

this  18  not  repealed  by  17  G.  2.  But  if  the  appeal  U  not  made 
to  the  next  feflions  the  court  cannot  award  cofts.  3  Burros ^ufl. 
677.  Rex'v.  Juftices  of  BerJtJbire^  i  Bott  by  Conft,  266.  pL  292. 
RexY.  Bowen,  1  Bott  by  Confi,  263.  //.  290. 

8.  The  inhabitants  may  appeal  againft  a  rate  aflcflTed  for  the 
purpofe  of  reimburfing  ovcrfcers  for  the  expence  of  law  proceed- 
ings* and  they  need  not  wait  to  appeal  againft  the  overfeers'  ac- 
counts, for  they  are  aggrieved  fo  foon  as  die  money  is  improperly 
aflefled  upon  them.  Rix  v.  Micklefield^  HiL  25  G.  3.  i  Bott  by 
Confix  26g.pL  293. 

^  9*  On  appeal  againft  an  allowance  of  the  account  by  two  juf« 
tices,  the  feflions  ordered  the  overfeer  to  pay  fo  much  over,  which 
they  adjudged  to  be  in  his  hands,  and,  for  not  doing  it,  committed 
him.  Sed  per  Cur.  They  (hould  have  levied  the  arrears  by 
diftrefs  and  fale,  and,  in  default  of  diftrefs,  committed  him,  for 
they  muft  execute  their  judgment  in  the  fame  manner  with  the 
two  jufticrs.     Rfx  v.  Hedges^  3  Salk,  535. 

10.  Motion  to  quafh  an  order  of  feifions  relating  to  accounts  of 
ovcrfcers,  becaufe  it  did  not  appear  that  they  had  been  before  two 
juftices  quorum  unus.  It  was  urged  againft  this  that  it  appeared 
that  there  was  an  allowance^  for  the  appeal  is  faid  to  be  againft  the 
dijburfiments  and  the  allowance  thereof.  Sed per  Cur.  It  don't  follow 
that  it  was  an  allowance  by  two  juflices,  for  the  parifh  might  do  ^ 
it.  The  order  muft  be  quaflied  for  want  of  jurifdi£tion.  Rex  v. 
Bart  let  i  Stra.  983. 

11.  Original  order  was  made  at  feflions  on  an  appeal  of  the 
prefent  overfcers,  dire£ting  their  predeceflors  to  pay  them  the 
balance  of  their  accounts.  The  court  were  of  opinion  that  it 
mnft  be  quaOied,  for  the  ftflions  had  no  right  to  make  fuch  an 
order  in  the  firft  inftance,  without  a  previous  application  being 
made  to* two  juiliccSi  purfuant  to  4.3  Eliz.  c.  2./  ^1^.-6.  and  that 
17  G.  2.  made  no  alteration  in  this  refpe£t.  Rex  v.  JVhitear  et 
al.  3  Burr.  1365. 

1 2.  On  an  appeal  againft  the  allowance  of  an  overfeer's  ac- 
counts, the  fi^flions  di fallows  feveral  items ^  but  iheir  order  don't 
proceed  to  direct  him  to  pay  the  amount  of  them  to  his  fucceflbr. 
Two  juftices  out  of  feflions  may  enforce  payment  \  for  the  tSt(k 
of  the  appeal  was  to  afcertain  the  quantum  of  the  arrears,  and  then 
the  ftatute  attaches  and  enables  the  magiftrates  out  of  feflions  to 
enforce  payment  of  the  balance.  If  the  juftices  refufe,  the  court 
will  grant  a  mandamus  to  compel  them  to  hear  the  complaint. 
Rep(  V.  Sir  John  Carter  et  aL  4  Tirtn  Rep.  246. 

13.  F.  U.i  having  advanced  money  to  the  relief  of  the  poor 
when  churchwarden,  informed  the  inhabitants  at  their  meeting 
that  he  was  confiderabley  in  difl^urfe,  and  prayed  a  rate  to  reim- 
burfe  him.  This  was  refufed  on  the  ground  that  the  late  parifli 
ofiicers  had  fuflicient  in  their  hands,  upon  the  balance  of  their  ac- 
counts, to  reimburfe  him;  and  they  agreed  that  it  fliould  be  applied 
to  the  purpofe.  This  balance  was  received  by  the  prefent  church- 
wardens and  ovcrfcers*    The  feflions  made  an  order  upon  them 
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to  pay  F.  T,  the  fum  due  to  him,  which  was  affirmed  in  B.  R, 
Hex  ^••Limehoufey  Botty  pL  i  oo. 

14.  An  order  was  made  at  the  quarter  feflions  upon  the  prefcnt 
"^overfeersy  direding  them  to  pay  to  the  late  ones  certain  fums  due 
upon  their  accounts,  and  another  fum  paid  by  one  of  them  to  an 
attorney  for  budncfs  by  him  done  for  the  parifh,  but  was  quaihed 
by  the  court  of  K.  B.  for  infufficiency.  Rex  v.  St,  PtUr's  the 
Great y  Chiche/ler^foL  33. 

I  j.  Overfeers  cannot  take  credit  for  money  paid  as. a  falary  to 
an  aflidant  overfeer,  although  fuch  afliftant  be  appointed  with  fuch 
falary  at  a  vellry  meeting.  .Rr*  v.  Welch  etaL  HiU  25  (?.  3.  1  J^ctt 
by  C(7«/7,  277.^/.  304. 


Difobcdience  of  Perfons  made   Overfeers,   how 

piinifhed. 

I,  T\  EFUSING  to  uVt  upon  one  the  office  of  overfcer  is  an 
-■^  indift^ble  offer  nee,  and  the  penalty  appointed  by  the  Hatutc 
Is  only  for  rcgltft  of  duty  in  the  office.     Rex  v.  Jones^  2  Sejf.  Ca. 
187.     Sira,  TT46. '   I  Boit  by  Cofijt^  Kj^*  pL  347. 

2.  The  pariQiioners,  as  well  as  overfeers  who  arc  appointedy 
maj-  appeal  to  the  fcffions  againd  fuch  appointmentj,  under  43  Eiiz* 
c.  2./  6.     Rex  V.  For  re  ft  i  3  2Vrw  Rtp.  ^8. 

3.  A  pauper  was  kept  with  her  two  baftards  in  the  poor  houfe 
more  than  a  year,  and  then  allowed  one  (hilling  a  week  towards 
the  maintenance  of  herfclf  and  children.  Afterwards  the  officer^ 
refufed  to  continue  the  payment,  but  offered  to  take  her  and  her 
children  into  the  poor  houfr.  The  feffions  made  an  order  on  the 
officers  to  allow  her  a  (hilling ^«-  week  towards  her  maintenance 
and  that  of  her  children.  The  officers  were  indicted  for  refufing 
to  obey  \  and  a  cafe  being  rtferved  for  the  opinion  of  the  judgts, 
they  dcterminrd  that  upon  the  words  of  9  G.  2.  r.  7.yi  4.  and  un-r 
.dcr  the  circumflances  of  the  cafe,  the  defendants  were  empowered 
by  law  to  refufe  payment.  Rex  v,  Carlijle^  cited  and  holden  to  be 
authentic  per  Lord  Mansfield  C.  J.  in  Rex  v.  Winjbip  and  Green* 
nvelly  Cald,  72. 

4.  The  court  granted  an  information  againft  an  overfcer  for 
removing  a  poor  woman  very  Tick  and  near  her  time  into  another 
parifh,  to  r.void  the  expence  which  might  be  incurred  by  her  de- 
livery in  his  own.  Rex  v.  Bujhyy  i  Bott  by  Canfty  2(^6,  pL  344, 
y'lde  alfo  Rex  v.  Tarrarjlj  lb.  2^1.  pL  351.  4  Burr.  2 1 06. 

5.  So  alfo  for  confpiring  to  marry  sl  paupcn  Rex  v.  Herbert^ 
Etrn.y^-].  .     .         '  . 

6.  The  court  refufed  to  quafh  an  indi£)ment  againft  overfeers 
for  not  pnying  over  money  to  their  fucceffors.  Rex  v.  King^  Sira, 
}  268,     Vide  alfo  Rex  v.  Ptirdy  el  al.  i  Bott  by  Conjlf  300.  pL  350, 

7.  M<nion  to  qunfh  an  order  of  feizure  for  negleSs  with  refpeA 
to  thu'  ojiicc  oJ  cvezucr,     Tlic  order  gf  feizijrc  feU  forth  thatt^ 
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defendant  was  guilty  of  eleven  negleHs  of  the  office^  and  therefore  orders 
1 1/.  to  be  levied  purfu^int  to  the  aft.  The  court  were  of  opinion 
that  this  was  an  order  from  the  words  of  adjudication  in  itj-and  not 
a  mere  warrant  of  diftrefs,  and  therefore  the  court  will  take  notice 
of  it.  It  was  infifted  in  fupport  of  the  rule,  that  it  did  not  appear 
that  che  defendant  had  notice  of  the  order  of  appointment  before 
the  order  of  feizure  was  made  ;  that  five  of  the  neglefts  were  for 
abfence  from  monthly  meetings,  four  for  abfence  from  other 
meetingSi  one  that  his  maid  refufed  to  take  the  rate  bookj  and  the 
hft  becaufe  he  refufed  to  take  half  a  year's  pariQi  rate  tendered 
to  him.  The  court  being  of  opinion  that  fome  of  the  afts  puniflied 
as  neglefts  (amonj;  which  were  the  refufal  by  his  maid  of  the  rate 
book  and  his  refufal  of  the  rate)  not  being  fuch,  and  the  whole  be- 
ing comprehended  in  one  judgment,  and  a  grofs  fum  direfted  to  be 
Jevied,  quafhed  the  order;  ?nd  fer  Probyn  J.  here  are  11  penalties 
for  1 1  diilinft  neglefts  of  quite  different  natures,  and  they  ought 
to  be  diftinftly  levied  for  each  offence.  Rex  v.  Harman,  i  Soft 
by  Confl^  297.  fL  346. 

Prote£kion  in  their  Office. 

I.  'T'RESPASS  againft  the  overfeers  of  the  poor  for  taking  ^ 
-^  gehiing.  Judificationi  that  by  virtue  of  their  office,  and 
in  purfuHUcc  of  a  juitice's  order,  they  levied  fatisfaftion  for  a  poor 
r^tc,  which  was  the  trefpafs  complained  of.  It  was  objefted  at  the 
trial,  that  by  24  G.  2.  r.  44.  a  demand  (hould  have  been  made  of 
the  peruf^il  and  copy  of  the  judice's  warrant  and  fix  days' negleft 
and  refufal.  On  a  motion  for  a  new  trial,  the  court  of  K.  B. 
were  of  opiniou  that  ail  ofHcers  afting  under  a  juftice's  warrant 
are  witkin  the  benefit  of  that  (latute.  Jachfon*^  cafe,  LQfft\  249. 
S.  C.  Clayt.  45. 

a.  In  an  aftion  of  t re fpafi  againft  an  overfeer  of  the  poor,  on  ac- 
count of  fomething  done  by  virtue  of  the  43  Eliz.  c,  2,  a  verdift; 
was  found  tor  the  defendant;  but  the  jury  omitted  to  aflefs  the 
trcbL*  damages  given  by  that  ftutute.  Denifon  J.  If  judgment  had 
been  entered  up,  the  award  of  a  writ  of  inquiry  would  have  been 
too  late,  but  as  it  has  not,  the  court  may  award  one.  But  a  fug- 
gcflion  mud  be  entered  on  the  pojlea^  that  the  defendant  was  an 
bverf-rer  of  the  poor,  and  that  the  aftion  was  brought  againft  him 
for  a  thing  vionc  by  virtue  of  43  ElJz.  Bennet  v.  Hart^  Sayer*s 
fiep,  214.     Say.  Law  of  Dam.  24^*     S.  C. 

Por  more  concerning  Overfeers,  vide  Orders  of  Removal,  Poor, 
Rat<:s,  ts^c* 
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'<vm  159.  (B)  Given,  of  what  Thing, 

I,  /\]rER  of  deeds^  W^.  is  demandable  by  the  plaintiflFor  hy  the 
^  defendant.  If  the  plaintiff  in  his  declaration  neceffarily 
make  a  profert  in  curia  of  any  deed,  wrlting»  letters  of  adminiftra« 
tion^  or  the  like^  the  defendant  may  pray  oyer^  and  mud  have  a 
copy  thereof  given  to  hinii  if  demanded,     ii.  7*.  j;  (^  6  Geo.  a.  {b), 

2.  Foriperly  the  defendant  was  allowed  oyer  of  the  original 
writ»  in  order  to  demur  or  plead  in  abatement  for  any  fuppofed 
infufficiency  or  variance.  {%  Wilf,  97.)  But  this  indulgence 
having  been  abufed  and  made  an  inftrument  of  delay,  a  rule  was 
made,  that  a  defendant  be  not  allowed  vyer  of  an  original  writ. 
R.  T.  19  Geo.  3.     JPoti^i.  aay,  8.     6  Term  Rep.  363. 

3.  It  feems  that  oyer  is  not  demandable  of  an  ad  of  parlia- 
ment.    I  Dough  476. 

4*  Nor  of  a  record,  as  letters  patent  enrolled  in  Chancery.  Rex 
v.  Ameryy  i  Term  Ref^  1 49. 

5.  If  there  are  two  counts  for  the  fame  debt  on  one  policy  of 
infurance,  defendant  cannot  have  oyer  of  two  policies.  Burr.  243, 

6.  Where  an  original  leafe  was  loft,  the  court,  on  applicatioui 
has  ordered  that  a  copy  of  the  counterpart  Qiould  be  deemed  good 
pyer.    By  Buller  ].    J^eadw.  Brookman^'^  Term  Rep.  160* 

^^^>-'63.  (D)  Denianded.     la  what  Cafes,  it  may  or  muft  be 

demanded,  and  how. 

I.  "IT/HERE  defendant  is  entitled  to  have  oyer  of  a  deed,  plain? 
^^  tiff  having  made  profert  of  it,  it  cannot  be  difpenfed  with 
by  the  court,  nor  can  he  be  compelled  to  plead  without  it,  even 
though  the  deed  be  loft.  Sore/by  v.  Sparroio,  2  Stra*  1186^ 
See  3  Term  Rep.  153. 

2.  But  where  the  deed  is  in  the  hands  of  a  third  perfon  the 
fcurt  will  oblige  him  to  give  oyer^  and  produce  ir.    2  Sira.  1198. 

3.  So  Jikewife  where  the  deed  was  tortioufly  in  the  hands  of 
fljc:  defendant.    M^f^f^^  v«  4t^ifi^9  3  '^erm  Ret.  i J3.  {nof^  f.) 
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(F)  Demanded  or  ^ven,  at  what  Time.  '^'"-'^ 

!•  f\irER  muft  be  demanded  before  rule  to  plead  is  oat.  Barnes^ 
^  241.  329.  268.  326. 

2.  And  by  the  plaintiiF  oyer  cannot  be  demanded  in  another 
term  than  that  in  which  the  plea  is  filed.  Per  Buller  J.  1  Term 
Rep.  149. 

3.  There  is  no  fettled  time  prefcribed  for  \ht  plaintiff  \o  give 
9yers  but  the  defendant  (hall  in  all  cafes  have  the  fame  time  to 
plead  after  oyer  given  as  he  had  at  the  time  of  demanding  it. 
Powel  V.  Gay^  2  Stra.  705.  R.T.  $i^  6  Geo.  2.  (*.)  Webber  r. 
Auftifit  8  Term  Rep.  356. 

4.  So  (hall  the  plaintiflF  where  the  defendant  makes  ^profert. 
Imp.  Prac.  K.  B.  243. 

5.  Oyer  of  a  deed  cannot,  in  (Iriflnefsi  be  demanded  but  dur- 
ing the  term  it  is  pleaded,     i  Term  Rep.  149. 

6.  And  as  a  general  imparlance  is  alwavs  to  a  fubfequent  term, 
tc  follows,  that  oyer  of  a  deed  cannot  oe  demanded  after  fuch 
imparlance.  (But  fee  2  Ld.  Raym.2go.)  A  diflFerent  do£lrine  is  in- 
deed laid  down  in  one  cafe,  (12  Mod,  99.  and  fee  2  Sbow.  210.) 
which  muft  be  underftood  of  a  fpeciai  imparlance  to  another  daj 
in  the  fame  term.    Tidd's  Prac.  K.  B.  501. 

7*  The  demand  of  oyer  is  a  kind  of  plea,  and  fliould  regularly 
be  made  before  the  time  for  pleading  is  expired.  Fowler  ?•  Dyer^ 
M*  20  Geo.  3.  Tidd^s  Prac.  502. 

8.  If  it  be  not  made  till  after  that  time,  the  plaintiff  may  coa<- 
fider  the  demand  as  a  nullity,  and  fign  judgment.  But  though 
oyer  be  not,  in  ftridnefs,  demandabie,  yet  if  it  be  given,  the 
party  demanding  has  a  right  to  make  ufe  of  it.  Jfff^  t.  Wbite^ 
2  DougL  476. 

9.  The  time  allowed  for  the  defendant  to  give  oyer  of  a  deed, 
lie*  to  the  plaintiff,  is  two  days  exclufive  after  it  is  demanded. 
2  Term  Rep.  40.  If  not  given  in  that  time,  plaintiff  may  (iga 
judgment.    Barnes^  245. 

10.  If  given,  the  plaintiff  (hall  have  the  fame  time  to  reply  af« 
ter  oyer  given  him  by  the  defendant  as  he  had  at  the  time  of  de« 
manding  it.    R.  T.  5  ist6Geo.  2.  [b). 

11.  Oyer  demanded  after  rule  to  plead  expired  too  late,  no 
ilay  of  judgment|  though  a^davit  was  for  delay.    Barnes^  241. 

(G)  Pleadings.  isvia.  icg, 

!•  pvEFENDANT  may  either  fet  forth  the  oyer  in  his  plea  or 
-*-^  not,  at  his  ele£lion.     Simmons  v.  Parminter^  I  Wilf.  97. 
2.  If  oyer  is  granted  of  any  inftrument  of  record,  and  it  is  fet 

|c)rth|  ^though  the  party  ws|s  not  entitled  to  fuch  oyer,  yet  he 
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fliall  therefore  be  entitled  to  take  the  whole  inftrumcnt  as  part 
of  his  advcrfary's  plea.     Jefery  v.  Jf^tiU,  2  Dougl.  475, 

3.  Peclham  moved  for  a  rule  to  (hew  caufe  why  the  de- 
fendant fliould  not  wave  his  demand  of  oyer^  and  plead.  This 
was  an  a£tion  on  a  bond.  The  plaintiff  had  before  filed  a  bill  in 
the  Exchequer  for  a  difcoveryi  and  the  defendant  in  his  anfwer 
admitted  that  he  had  executed  fuch  a  bond,  and  that  he  had  de- 
flroycd  it.  Buller  ]•  You  have  declared  with  zprofertsznA 
after  that  the  court  cannot  fay  the  defendant  fliall  not  have  oyer* 
You  fliould  have  declared  that  the  bond  was  deftroyed,  and  then 
it  would  have  appeared  on  the  record  that  the  defendant  was  not 
entitled  to  oyer.  All  that  we  can  do  for  you  is  to  order  that 
the  produftion  of  a  copy  fliall  be  oyer.  •  But  the  plaintiff  having 
no  copy  of  the  bond,  and  only  the  fubftance  of  it  being  ftatcd  in 
the  bill  in  the  Exchequer^  a  rule  was  obtained  to  fliew  caufe  why 
the  declaration  fliould  not  be  amended.  Totty  v.  Nejbitty  Tr. 
24  Geo.  3.  jB.  R.     3  Term  Rep.  153.  {notes). 

4.  Defendant  after  oyer  may  plead  the  general  iffuc,  without 
taking  notice  of  the  oyer^  and  plaintiff  cantiot,  when  he  makes  up 
the  iffue,  infert  the  oyer  at  the  head  of  the  pleas ;  if  he  would 
j^vail  himfclf  of  it,  he  mull  pray  it  to  be  enrolled  at  the  head  of 
his  replication  at  hif  own  expcnce.     2  Sira.  1241.     Willes^  288. 

5.'  InC.  5.  if  oyer  be  prayed  and  not  pleaded,  plaintiff  may  infert 
it  in  the  plea :  it  is  only  where  it  is  not  prayed,  that  he  is  obliged 
to  infert  it  in  his  replication.     Burner^  327. 

6.  If  defendant,  after  having  craved  oyer  of  a  deed,  do  not  fct 
forth  the  whole  deed,  the  plaintiff  may  fign  judgment  as  for  want 
of  a  plea,  or  the  court  will  quafli  the  plea.    Wallace  v.  Cumberland^ 

A  Term  Rep.  21^. 

7.  If  defendant  pleads  variance  between  writ  and  count,  without 
oyer,  he  fliall  anfwer  over.      Vanjerplank  v.  Banks^  2  Wilf.  85. 

8*  In  order  to  bring  error,  the  party  who  infifts  upon  oyer  muft 
enter  his  prayer  on  record.  This  is  in  the  nature  of  a  plea ;  and 
the  other  fide  may  either  counterplead  or  demur  to  it,  and  the 
court  will  give  judgment  thereon.  2  Ld.  Raym.  969.  But  it  i^ 
|io  error  to  grant  oyer  where  it  ought  not  to  be.     Ibid. 

9.  Where  a  deed  is  pleaded  the  plaintiff  cannot  reply  new 
piatter  in  the  deed,  but  muft  fet  it  out  upon  oyer.  Stibbs  v.  Cbugb^ 

I  Stra.  226. 

10.  Plaintiff  may  fign  judgment  for  non-payment  for  copy  o^ 
indentures  of  which  oyer  was  prayed.     Barnes,  2^8. 
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(A)  Of  what  Thing  there  may  be  Parceners.        levm.  iss^ 

TO  the  paflagc  cited  from  Co.  Liti.  165.  i.  XupL  i.  feff.  of  the 
fe£t.  to  which  this  is  a  fupplemeoti  Mr.  Hargrove  has  fub- 
joinpd  the  following  note : 

«  In  a  late  contcft  about  the  office  of  Gr^af  C£/im£<rAir/7,  which 
^<  arofe  in  confequcnce  of  the  late  Duke  of  Ancafter*s  leaving  two 
*<  (ift^rs  his  co-heirefTes,  one  of  whom  was  married  to  Mr.  Burref^ 
f*  the  then  Attorney-General  m^de  a  report  in  conformity  to  the 
<<  do£lrine  here  dated  Hy  Lord  Coke^  as  to  the  office  of  high  confta- 
<<  blc  ;  and  this  report,  of  which  I  have  a  copy,  contains  a  very 
f*  learned  invt<H)^ation  of  the  fubjeft.  But  after  wards,  when  the 
«<  cafe  c  imc  before  the  loriis,  the  judges  gave  it  as  their  opinion, 
«<  that  the  office  belongs  to  bathjifiers ;  that  the  hujhand  of  the  eldejl  is 
•*  not  of  right  entitled  to  execute  it ;  and  that  bothftjlers  may  execute  it 
<«  ij  deputy  to  be  appointed  by  them^fuch  deputy  not  being  of  a  degree  ifS" 
•*  ferior  to  a  knight^  and  to  be  approved  of  by  the  king.  See  Journ, 
«<  Dom.  Proc.  2  5 .  May  I'j^^^the  Printed  Cafes  of  the  fever al  Claim^ 
««  ants^  and  the  ParL  Reg,  for  1 780,  I,  v.  4.  258  to  297,  Harg. 
««  note%.    Co.  Litt.  165.  ^.'* 

(E)  What  Privileges  the  ddejl  or  her  IJJue  fhall  have,  isviii.  171; 

TO  the  paflage  cited  from  Co.  Litt.  166.  L  in  pi.  3.  of  the  {cGt* 
to  which  this  is  a  fupplement,  refpediing  the  privilege  of  an 
cldeft  co-parcener  to  prefent  to  an  advowfoa,  Mr.  Hargravehzs 
fubjoined  the  following  note  : 

««  Ace.  P.  18.  E.  ^are  Impedit  1^6.  Pofl.  186.  *.  3  Co.  22.  b. 
<*  2  Infi.  365.  2  Ro.  Abr.  346.  Mallor^s  ^are  Impedit^  14J. 
f«  Three  judg«*s  alfo  held  accordingly,  Eq/l.  23  EUz.  in  Harris 
**  and  Haies  v.  Nicholst  Cro.  Eliz.  18.  But  Anderfon^  Chief  Juf- 
<<  tice,  doubted,  whether  a  grantee  (hould  have  the  privilege.  In 
<<  Kielway  there  is  a  caCp  of  1 8  Hen.  7.  in  which  Frowicke^  Chief 
<^  Juflice,  is  made  to  give  it  to  the  grantee  of  the  eldeft  fifter, 
<^  only  where  it  has  been  once  exercifed  by  herfelf.  But  he  af*i 
f<  terwards  doubted  his  own  diltindiion,  and  feemed  to  incline 
f <  to  the  grantee's  right  generally  \  in  confequence  of  which  the 
f *  report  concludes  thus :  Jlude  bene  et  quare.  Keiiw.  49.  Upon 
f  <  the  whole  therefore  it  feems,  that  the  point  is  not  quite  fettled  ; 
f  <  and  to  determine  it  properly  would  require  a  very  careful  examt- 
f'  nation  of  the  nt^mcrous  cafes  cited  by  Ld.  Cole  here  and  in  the 
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^'  fecond  Inftitute.   See  7  Ann.  r.  18.    I  was  led  into  this  notet 

*<  by  a  reference  to  the  cafe  from  Cro*  Eliz.  in  a  Coke  upon  Lit* 

*<  tieton  of  the  late  Mr.  Beverjbatn  Filtner :  and  by  an  opinion  of 

<<  the  fame  very  learned  gentleman,  in  which  he  reprefents  the 

*<  point  to  be  doubtful,  and  therefore  difTuaded  accepting  the 

<*  title  to  the  next  prefentation  of  an  ad?owfon  belonging  to  three 

*<  fons  as  heirs  in  gavelkind,  unlefs  they  would  all  join  in  the 

<*  grant."    Harg.  note  2.    Co  Litt.  166.  L 

»5I«:2L5.  (L)  Oufter.     What  fhall  be  faid  a  Difleifm  by  one 

of  the  other. 

|N  a  writ  of  error  from  the  Court  of  King's  Bench  in  Ireland^ 
^  the  cafe  was,  that  a  Roman  Catholic  died  feifed  of  certain 
lands,  leaving  two  fons,  R,  and  ,J.  By  the  Iri/h  ftatute  2  Anne^ 
eftates  in  fee  fimple  or  fee  tail  belonging  to  Roman  Catholics, 
defcend  in  gavelkind ;  but,  on  the  death  of  the  Catholic  R.  en* 
tered  alone,  and  held  the  fame  until  his  death,  for  fizty-two 
years,  and  in  the  mean  time  fettled  the  fame  by  fine  and  recovery, 
to  which  J*  his  brother  was  privy.  On  the  death  of  i2.,  in 
1766^  leaving  two  daughters,  ^.,  the  leflbr  of  the  plaintifl^ 
brought  an  ejectment  again  ft  his  two  nieces,  for  two-thirds  of  a 
moiety  of  the  lands  whereof  his  brother  died  feifed,  as  co-heir  in 
gavelkind  with  his  brother,  and  recovered  them  by  default.  He 
then  brought  an  ejefiment  againft  the  widow  of  R.  for  the  other 
third  of  the  moiety,  which  (he  claimed  as  her  dower,  and  alfo 
under  the  fettlement.  On  the  trial  the  judge  AxxzCttA  the  jury 
to  find  a  vtxd\6t  for  the  plaintiff;  upon  which  a  bill  of  except 
tions  was  tendered,  fetting  out  in  fubftance  this  cafe,  which  was 
returned  into  B.  R.  in  Ireland^  and  thereupon  the  court  gave  judgf 
ment  for  the  defendant.  A  writ  of  error  was  then  brought  in 
B.  R.  at  Weftminfierj  and  it  was  argued  for  the  defendant,  that 
fixty-two  years  fole  pofleflion,  and  the  fine,  were  a  bar  to  this  ac- 
tion by  common  law  \  that  this  was  a  queftion,  not  between  joint*? 
tenants,  or  tenants  in  common,  but  tenants  in  gavelkind,  who 
were  male  coparceners  \  that  the  true  ftate  of  the  law  as  to  co- 
parceners was  this,  I  ft.  If  both  enter,  there  muft  be  actual  oufter, 
-  to  make  a  diffeifin.  adiy.  If  one  enters  generally,  and  takes  the 
profits^  this  is  no  difleifin.  3dly,  If  one  enters  Jpectallj^  as  in  the 
prefent  cafe,  claiming  right  to  the  nuhole^  and  taking  the  whole 
profits,  this  is  a  difleifin ;  but  after  her  death,  the  fifter  may  enter, 
yxAtXz  barred  by  the  ftatute  of  limitations.  4thly,  If,  after  a  fpe- 
cial  entry,  one  by  feoflPment  or  fine,  deftroys  the  coparcenary, 
and  takes  back  an  eftate  in  fee  and  dies,  the  entry  of  the  fifter  is 
barred.  Here  R.  entered  alone  in  1704,  took  the  whole  profits, 
fettled  the  eftate  in  1727,  with  the  privity  of  7. }  levied  a  fine, 
and  died  after  fixty-two  years  pofleflion.  The  entry  of  J*  is  there- 
fore clearly  barred,  and  he  cannot  maintain  any  ejeftment.  The 
court  faid,  that  the  ftatute  2  Anne^  made  the  lands  of  Roman 
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Catholics  defcend  in  f:avelklnd,  that  was  its  whole  effcA,  and 
then  the  adrerfe  pofleflion  of  one  gavelkind  tenant,  would  not 
operate  as  the  pofleflion  of  both.  That  was  a  qualified  rule,  and 
in  the  prefent  cife  the  aAs  of  ownerfliip,  fine,  Isfc^  made  an  ac* 
tual  oufter,  and  the  flatute  of  limitations  operated  as  an  extin« 
guiOiment  of  the  remedy  of  the  one,  and  not  as  giving  the  efliate 
to  the  other.     Davenport  v.  Tyrrell,  l  Black,  675. 
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(B)  Who  may  fit  and  liave  Privilege  in  the  Houfe  '^^"^'»^ 

of  Commons. 

I.  15  f^EO.  2.  €.22.  Commiflioncrs  of  revenue  in  Ireland \  oi 
^  the  navy,  clerks  in  the  following  offices  \  treafury,  au- 
ditors, tellers,  or  chancellor  of  exchequer's  ofiices ;  admiralty^ 
paymafter  of  army  or  navy,  fccretaries  of  ftate,  fait,  (lamps,  appleSf 
wine-licencei  hackney-coaches,  hawkers  and  pedlars,  or  having  of- 
fice in  Minorca  or  Gibraltar,  except  commiflion  officers  in  regt« 
ments,  are  excludedfrom  being  members  of  the  houfe  of  commons. 

2.  22  Geo.  3.  c.  45.  Every  perfon  who  (hall  dire£Uy  or  indiredly, 
by  himfelf  or  by  any  other  to  his  ufe,  hold  any  contra£l  made 
with  the  commi(fioners  of  the  treafury,  navy,  or  viAualling-office^ 
or  the  mafter-geneial,  or  board  of  ordinance,  or  any  other  perfon^ 
for  the  account  of  the  public  fervice ;  or  (hall  in  purfuance  of  any 
fuch  contra^,  furni(h  any  money  to  be  remitted  abroad,  or  any 
wares,  or  merchandize  to  be  ufed  in  the  fervice  of  the  public, 
(hall  be  incapable  of  being  ele£led,  or  fitting,  or  voting  in  the 
houfe  of  commons  during  the  time  he  (hall  hold  fuch  contrail. 

3.  33  Geo.  2.  c.  20.  Members,  before  they  vote  or  fit  in  par- 
liament (hall  deliver  in  a  fchedule  of  their  qualifications  according 
to  9  Ann.  and  fwear  to  it,  except  eldeft  fons  of  peers,  or  perfons 
qualified  to  be  knights  of  a  (hire,  members  of  univerfities,  or 
Scotch  members. 

4.  14  Geo.  3.  r.  58.  repeals  i  H.  5.  and  fo  much  of  8th,  lotb^ 
and  23d  H.  6.  as  relates  to  refidence  of  cleAors  or  ele£fced. 

5.  10  Geo.  3.  r.  41.  The  fpeakcr,  during  recefs  of  parliament, 
may  iflue  his  warrant  to  the  clerk  of  the  crown,  to  make  out  a  writ 
for  ele&ing  a  member  in  the  room  of  one  dead  during  recefs,  on 
the  death  being  certified  under  the  hands  of  two  mcmbeirs ;  he 
mu(t  give  notice  in  the  gazette,  and  not  ifliie  warrant  till  fourteen 
days  after,  nor  unlefs  the  return  of  the  deceafed  member  was 
brought  in  fifteen  days  before  the  end  of  the  fc(fion  preceding 
his  death. 
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6.  The  fpeaker  is  not  to  ifTue  his  warrant  for  a  new  cle£iio0, 
tinlefs  the  death  was  certified ,  fo  that  the  notice  might  be  girctk 
14  days  before  the  meeting  of  parhament,  nor  where  a  petittoil 
was  depending  at  the  lail  prorogation  or  adjournment.  15  Geo.  3* 
r.  37./.  I. 

Seel.  2.  He  may  iflue  his  warrant  on  a  member  becoming  t 
pe6r|  in  the  fame  manner  as  if  he  were  dead. 

(B)  As  to  EiedioQS. 

t.  18  /^EO.  2.  c.  1 8*  Every  eledor,  if  required,  (hall  fwear  he 
^^  has  a  freehold  of  40/.  per  annum,  and  what  and  where, 
and  whether  he  has  had  it  a  year,  or  come  to  it  by  deficent,  mar- 
riage, marriage-fettlement,  devife,  or  promotion ;  that  it  was  not 
granted  on  purpofe  to  qualify ;  hia  place  of  abode ;  that  he  wat 
twenty-one,  and  has  not  polled  before. 

Se3,  3  and  4.  Eledor  mud  have  beeti  afieflfed  to  the  land  tax 
within  twelve  months  before,  except  for  chambers,  ifc.  not  ufuallj 
aflefled  ;  and  duplicates  of  affefTment  (hall  be  kept  among  the  re- 
cords of  the  quarter  ftffions. 

,Se^.  5.  Perfons  not  qualified,  voting,  or  voting  more  than 
once,  forfeit  46/. 

SeSl,  6.  Taxes  or  rates  are  not  to  be  deemed  charges  within 
the  meaning  of  this  a£l. 

2.  31  Geo.  2.  c.  14.  Perfons  holding  their  eftates  by  copy  of 
court- roll  are  not  thereby  entitled  to  vote  for  counties;  if  they 
vote  they  forfeit  50/.  to  any  candidate  for  whom  they  did  not  vote. 

3.  3  Geo.  3.r.  15^  A  freeman  (hall  not  vote,  unlefs  admitted 
twelve  months  before  the  firft  day  of  election,  except  entitled  to 
freedom  by  birth,  marriage,  or  fervitude. 

4.  3  Geo.  3,  c.  24.  requires  annuities  to  beregiftered  with  the 
clerk  uf  the  peace  twelve  months  before  the  day  of  ele&ion. 

5.  10  Geo.  3.  r.  16.  and  1 1  Geo.  3.  c.  42.  after  the  day  appointed 
to  con(ider  a  petition,  the  firft  time  there  are  one  hundred  mem« 
bers  ^refent,  the  names  of  forty-nine  prefent  are  to  be  drawn  out 
of  the  whole  houfe ;  each  party  names  one  not  drawn ;  each  party 
then  ftrikes  but  alternately  one  of  the  forty-nine  till  they  reduce 
them  to  fifteen ;  thefe  fifteen  make  a  committee  to  determine 
the  eledion ;  thirteen  muft  be  prefent.  None  can  vote  who  have 
not  been  prefent  every  fitting  \  they  have  power  to  fend  for  per- 
fons, papers,  isfc.  and  to  examine  on  oath.  Notice  is  to  be  given 
to  ail  parties ;  if  there  were  more  than  two  parties  interefted,  the 
thirteen  ballotted  members  nominate  the  two  nominees*  This 
zQ,  is  made  perpetual  by  14  Geo.  3.  r.  15.  ^ 

6.  In  an  adlion  on  the  ftatute  for  bribery  at  an  ele£lion,  the 
plaintiff  had  a  verdidt ;  two  objeflions  were  taken :  ift.  That  the 
perfon  bribed  did  not  vote  according  to  the  bribe ;  but  the  court 
held,  that  the  offence  of  the  perfon  giving  the  bribe  was  complete, 
although  the  other  Qiould  afterwards  repent,    2dly9  It  was  ob- 
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je£lcd  that  the  declaration  was  not  proved,  as  the  perfon  bribed 
had  given  a  note  to  return  the  money  if  he  did  not  vote  accord- 
ing to  the  bribe,  and  that  it  was  therefore  a  loan  and  not  a  gift 
as  ftated  in  the  declaration  ;'  but  the  court  held  it  to  be  clearly  ai 
bribery  hj  gift  under  colour  of  a  loan,  and  gave  judgment  for  che 
plaintifT.     Suifton  v.  Nonon^  i  BL  Rep.  317. 

7*  It  was  ruled,  that  bribery  at  elections  was  punlfhable  at 
common  law,  and  continued  to  be  fo,  notwithftanding  the  (lat. 
2  Geo*  2 ;  but  that  Cnce  that  ftatute,  on  account  of  the  heavy 
penalties  therein,  the  court  ought  to  be  cautious  of  granting  an 
information  for  the  oflFence.     Rex  v.  P///,  i  BL  Rep.  380. 

8.  A£iion  on  the  ftatute  of  bribery,  and  verd i£l  for  the  plaintifF, 
The'  counfel  for  the  defendant  took  three  objedions.  i  (I,  That 
the  declaration  ftated  the  party  to  have  been  bribed  to  vote  for  Z*. 
and  Lord  E,  whereas  the  evidence  was,  that  it  (hould  be  for  L, 
arid  bit  friend.  2d,  That  the  declaration  dated  Lord  E.  and  C 
Co  have  been  candidates  at  the  eledion,  whereas  no  evidence  was 
given  to  prove  that  averment.  3d,  That  it  ftated  the  perfons 
bribed  to  have  had  a  right  to  vote,  of  which  no  evidence  was 
given,  except  the  iz6t  of  their  having  voted.  Thefe  exceptions 
were  overruled.  Combe  qui  1am  v.  P///,  i  BL  Rep.  523.  S.  P.  (As 
to  the  laft  point,)  Rigg  v.  Gugenven^  2  IVilf.  39;- 

9.  The  defendant  being  bribed  at  an  eIe£lion,  in  order  to  in- 
demnify himfelf,  (according  to  the  2  Geo.  2.)  made  affidavit  of 
che  fane  offence  againft  the  perfon  who  bribed  him  ;  upon  which 
one  of  the  candidates  brought  an  aflion  againft  the  perfon  giving 
the  bribe,  and  another  perfon  brought  the  action  againft  the  de- 
fendant. The  queftion  was,  whether  he  was  indemnified  or  not  ? 
It  was  obje£ted  that  the  defendant  was  not  indemnified,  not  hav- 
ing been  plaintiff' in  the  other  a<5lion-,  but  the  court  held  the  af- 
fidavit a  fufficient  difcovery.  The  next  objedlion  was,  that  there 
was  not  due  dilligence  ufed  in  that  profecution,  as  that  the  verdi£k 
in  the  prefent  afiion  was  prior  to  it  \  but  this  was  overruled,  the 
want  of  diligence  appearing  to  have  been  accidental.  Laftly,  It 
was  objefled,  that  the  convi£lion  in  this  aflion  being  prior  to 
the  other,  the  indemnity  could  not  operate  againft  it :  but  the 
court  held,  that  although  the  convidtion  muft  follow,  yet  the  in- 
demnity arifes  from  the  difcovery.     Execution  was  therefore 

•  ftayed  by  rule  of  court.     Sutton  v.  Bijbop^  i  BL  Rep.  665. 

10.  It  was  ruled,  that  an  a£lion  on  the  7  &2f  8  ^.  3.  for  a  falfo 
return  was  within  the  ftatute  of  jeofails;  thit  ftatu.e  being  re- 
medial ;  and  that  fuch  action  lay,  although  there  was  no  refolu- 
tion  of  the  Houfe  of  Commons  afcertaining  the  right  of  ekiSiioo* 
JFynae,  Bart.  v.  Midileton^  i  JVUf.  125* 


\ 
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(C)  Extent  of  Privilege. 

A  Writ  of  habeas  corpus  being  direfled  to  the  Earl  of  Ferrers  ; 
'^^  before  an  attachment  was  moved  for  the  Houfe  of  Lords  was 
petitioned  for  leave  to  proceed  againft  him ;  whereupon  that 
houfe  came  to  a  refolution,  that  no  peer  or  lord  of  parliament  hath 
privilege  of  peerage  or  parliament  againjl  being  compelled  by  procefi  tf 
Weftminfter-ilaii  to  pay  obedience  to  a  writ  of  privilege  direSed  to 
him  \  and  therefore  an  attachment  ifTued  againft  the  earl.  Rex  r. 
Earl  of  Ferrers^  1  Burr.  6^2. 

(D)  Power  of  imprifoning,  and  EfFe£l  of  Proro- 
gations. 

XTTHERE  to  a  habeas  corpus  the  return  was,  that  the  prifooer 
^^  was  in  cuflody  under  th«  warrant  of  the  Speaker  of  the 
Houfe  of  Commons,  for  having  committed  the  meflenger  of  the 
houfe  for  execution  of  their  warrant ;  the  court  held  the  return 
good ;  for  the  Houfe  of  Commons  is  the  only  judge  of  its  pri- 
vileges.    The  Cafe  of  the  Mayor  of  London,  3  WUf  188. 


i^artttton. 


i6Vtn.«i«        (R)  Writ  of  Partition.    Proceedings  therein. 

I.  ^HANCERJT cntcrtzins  fuits  for  partition  though  a  proceed* 
^  ing  at  common  law,  and  though  no  ezpreCs  authority  be 
given  by  the  ilat.  to  that  court,  as  to  joint-tenants.    2  Fef  jun. 
124. 

2.  Bill  for  partition  is  a  matter  of  right,  and  there  is  no  ix^ance 
of  not  fucceeding  in  it,  but  where  there  is  not  proof  of  title  in 
plaintiff.     Ambler ^  235. 

3*  The  ftrongeft  arguments  of  inconveniency  will  not  prevail, 
though  the  plaintiff  was  entitled  to  3  or  400  acres,  and  the  de- 
fendant to  fovr  or  five  acres  only,  and  though  the  defendant 
would  rather  have  given  up  his  part  than  be  at  the  expence  of.  a 
partition,  yet  it  was  agreed  that  it  fliould  be  at  the  expence  of  both 
parties.    Ihid.  237. 

4.  And  the  difficulty,  however  great,  of  making  partition,  is  no 
objediion  to  making  a  decree  for  one.     Ibid.  589. 

5.  Where  an  infant  is  one  of  the  parties,  whether  plaintiff  or 
defendanti  he  has  time  to  (hew  caufe  againft  the  decree,  and 

thexefore 
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therefore  the  court  will  order  the  other  parties'  conveyance  to  be 
refpited  till  the  fame  time.     Ambler^  197. 

6.  A  comminion  to  fet  out  lands  fhall  not  be  granted,  if  de- 
fendant denies  plaintiff's  title,  and  Dys  he  has  no  lands  in  his 
|>o(reflion  belonging  to  plaintiff.  Bijiop  of  Ely  v.  Kettrick,  M. 
1732.     Burfb.  322. 

7.  If  there  is  a  miftake  (as  in  the  date  of  the  year  when  a 
thing  was  done)  in  the  return  of  a  cpmrniffion,  the  courts  on  mo- 
tion, will  order  it  to  be  amended  by  the  commifFioners.  Roi/fi^  v* 
Barker 9  Bunb,  251. 

8.  No  partition  of  land  can  now  be  made  without  deed.  Join* 
fon  V.  Wilfon,  Willes^  248. 

9.  A  new  compulfory  mode  of  partition  has  fprung  up,  and  is 
now  fully  eftablifhed,  namely,  by  a  decree  of  Chancery  excrcifing 
its  equitable \Mx\{dL\&\Qn  on  a  biirfiled,  praying  for  a  partition  ;  ia 
which  c;ife  it  is  ufuai  for  the  court  10  iffue  a  commiiCon  for  the 
purpofe  to  various  perfons,  who  proceed  v/ithout  a  jury.  Vide 
Hargrave^s  W  BJs  edit,  of  Co.  Litt.  lib,  '^.feB,  248.  (w^tf  23.) 

JO.  A  power  toy?// 0r  <'Arr£0/7^f  extends  to' making  a  parthio'n* 
Abel  V.  Heatbcote^  4  Brown* s  Reports  in  Chan.  278, 

Pleadings,  and  what  fliall  be  recovered.  itviiutag; 

t*  I>Y  flat.  8^9  IVilL  3.  c.  31.  after  procefs  of  pone  or  attach' 
^^  ment  returned  on  a  writ  of  partition,  affidavit  being  made 
by  any  credible  perfon  of  due  notice  ^iven  of  the  faid  writ  of  par- 
tition  to  the  tenant,  (ffr.,  and  a  copy  thereof  left  with  the  occupier, 
tstc,  at  lead  40  days  before  the  day  of  the  return  of  the  faid  pone  or 
attachment  J  if  the  tenant,  K^c,  do  not,  within  1 5  days  after  the  re« 
turn  of  fuch  writ  ofponey  CfTr.  caufe  an  appearance  to  be  entered 
in  the  court  where  the  procefs  is  returnable,  then,  in  default  of 
appearance,  the  court  may  proceed  to  examine  the  demandant's 
title  and  quantity  of  his  part  to  purpart,  and  award  a  writ  of  par- 
tition accordingly.     Fide  2  BL  Rep.  1 134. 

2*  And  after  fuch  writ  executed,  upon  eight  days*  notice  to  the 
tenant  of  the  land,  and  returned,  judgment  final  (hall  be  given, 
which  (hall  conclude  all  perfons  after  notice,  though  not  Aamed 
in  the  proceeding,  and  though  the  title  of  the  tenant  be  nt)t  truly 
fet  forth. 

3.  Provided  if  any  within  a  year  after  judgment,  or  if  infant, 
covert^  nonfane^  or  out  of  the  realm,  within  a  year  after  inability 
removed,  by  motion  (hew  a  probable  bar,  or  that  the  pUintiff  had 
not  title  to  fo  much,  the  court  may  admit  him  to  p(ead,  {s'r.,  or 
if  he  (hews  an  inequality  of  partition,  the  court  may  award  a  new 
pavtition* 

4.  After  return  of  the  partition  by  the  (Iicriff,  there  (hall  bo 
final  judgment  qwd  fartitio  pradiHa  Jlabilis  in  perpetuum  ieneat. 
zBl.Rep.  1 159, 
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i6v;a.a4i.  ^2)  Equity.    Decreed  in  Equity,  and  how. 

I.  TiAART  and  Zufan  Jacifon^  the  daughters  and  co-heirs  of 
•*^  James  Jackfotiy  being  ftifccl  in  fee  of  certain  lands,  the 
former  married  Thomas  Ingram^  and  the  latter  Wm.  RiitU^  and  by 
a  mutual  agreement  of  their  hufbands  in  i686|  a  partition  was 
made  of  the  faid  premifes  between  themfelves  and  the  heirs  of 
Mary  and  Sufan ;  the  hufbands  are  both  dead,  the  bill  is  againft 
Sujan  Rittle  to  confirm  the  divifion  of  the  (aid  eftates  :  the  agree- 
ment of  the  hufbinds  cannot  bind  the  inheritance  of  the  wives* 
1  Atk.  541.     Nov,  1739.    Ireland  v.  Ritt/e. 

2.  A  parol  agreement  for  equality  of  partition  of  a  long  (landing 
by  perfons  who  had  a  right  to  contract)  and  accordingly  put  ia 
execution,  will  be  edablifhed  in  this  court.     Ibid.  542. 

3.  If  a  joint- tenant,  upon  equality  of  partition,  thinks  proper 
to  accept  of  a  contingent  uncertain  advantage,  where  one  moiety 
of  the  land  is  of  fnperior  value  to  the  other,  it  will  not  vacate  the 
agreement*     Ibid. 

4.  On  a  bill  for  a  partition  between  two  joint-tenants,  the 
plaintiff  mud  (hew  a  title  in  himfelf,  and  not  allege  generally,  that 
he  is  in  poflVffion  of  a  moiety.  2  Atk,  380.  July  1742.  CarU 
nvright  v.  PiUtney. 

5.  Two  tenants  in  common  in  tail  of  a  copyhold  eftate  agree 
to  make  partition ;  each  furrenders  the  part  allotted  to  the  other : 
held,  the  entail  was  only  as  to  a  moiety.  AmbU  368.  Feb.  1759^ 
Oakley  v.  Smith.  * 

6.  Partition  between  an  adult  and  an  infant,  as  the  infant  has 
time  to  (hew  caufe  till  twenty-one,  the  conveyance  from  the 
adult  ordered  to  be  refpited  till  the  fame  time.  AmbL  197,  Nav. 
1743.     TiKkJieldv.  BulUr. 

7.  Bill  for  partition  is  matter  of  right  and  of  courfe.  Ambl.  236. 
July  1754.     Parker  v.  Gerard. 

8.  The  difficulty  in  making  a  partition  is  no  objeQion  to  the 
making  a  decree  for  a  partition.  AmbL  589.  Ofl.  1750.  War^ 
ner  v.  Bynes. 

p.  Partition  is  a  proceeding  at  cpmmon  law,  but  Chancery 
entertains  fuits  for  it.     2  Vef  jun.  124. 

ID.  On  a  bill  for  partition,  the  cofts  of  executing  the  rommif- 
fion,  and  of  all  necefT^ry  proceedings  in  the  caufe,  mull  b»  de- 
frayed by  the  parties  in  proportion  to  their  intcrqfts.  2  Vef.  jun* 
568.     1795*     Calmadyy*CaImady. 
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Who  (hall  be ;  and  their  Power  over  the  joint   tsv\a.%4*. 

EfFefts. 

I.  ^HE  true  criterion  of  determining  (when  money  is  advanced 
-^  to  a  trader)  whether  it  conftitntes  a  partnerfhip  or  a  loan^ 
18  to  cotiGder  whether  the  profit  or  piemium  is  certain^  and  de« 
fined,  or  cafual,  and  depending  upon  the  accidents  of  trade.  Per 
De  Grey  C.  J.  and  Black/lone  J.      Grace  v.  Smith.  C.  B.  2  Black. 

lOOO. 

2.  5.  and  R.  entered  into  a  partnerChip  for  feven  yearsi  but  foot! 
afterwards  agfeed  to  diflbWe  it.  The  articles  were  not  cancelled^ 
but  the  diflblution  was  notorious.  It  was  agreed  at  the  time  of  the 
diflblutioni  that  S.,  who  retired  from  the  bufmefs,  fliould  let  part 
of  bis  (hare  remain  in  the  hands  of  R.  for  feven  years,  to  receive 
g  per  cent,  intereft,  and  alfo  an  annuity  for  that  time,  for  all  which 
JZ.  gave  his  bond  to  S.  This  is  not  a  continuance  of  the  part«- 
ner&ip,  for  S.  has  no  fpecific  lien  upon  the  profits  of  the  trade, 
and  cannot  be  confidered  as  having  a  (hare  in  them.  Grjce  v« 
Smith,  C.  B.  2  Black.  998. 

3*  But  where  an  agreement  to  diflblve  a  partnar(hip  recited^ 
<'  That  B.  being  defirous  to  have  the  profits  of  the  trade  to  him* 
<*  felf,  and  P.  being  defirous  to  relinquilh  his  right  to  the  trade 
**  and  profits,  it  was  agreed,  that  B.  (hould  give  P.  a  bond  for 
<<  the  fum  he  brought  into  the  trade,  with  interefl:  at  5  per  cent, ;  * 

**  and  further  that  he  (hould  pay  P.  200/.  peir  ann.  for  fix  years* 
<<  as  in  lieu  of  the  profits  of  the  trade,  and  B.  covenanted  that 
^  P.  (hould  have  free  liberty  to  infpe£t  his  books."  Lord  Mans^ 
JUld  held,  that  P.  was  a  fecret  partner.  For  this  was  a  device  to 
make  more  than  legal  intcreft  of  the  money,  and  if  it  was  not  a 
partner(hip  it  was  a  crime,  and  it  (hall  not  lie  in  P.'s  mouth  to 
fay  it  is  ufury.  Bloxham  and  Fourdrinier  v.  PcU  and  Brook,  Sitt. 
Mid.  afier  Hil.  1775.    Cited  lb. 

4*  if  one  of  two  partners  become  bankrupt,  the  folvent 
partner  may,  if  for  a  valuable  confideration,  and  without  fraud, 
difpofe  of  the  partner(hip  efft&s,  and  if  he  afterwards  fail,  the 
a(fignees,  under  a  joint  commiffion  againft  both,  aannot  maintain 
trover  againft  the  honijide  vendee  of  fuch  partnerfhip  eflFefts* 
Fm  eial.  v.  Hanhury  et  at.,  Cowp,  445.  Hde  alfo  argument  of 
JBulUr  ]•  in  Salomons  v.  Nijfen  et  al.,  2  Term  Rep.  68t.  * 

5*  A  number  of  perfons  employed  a  broker  to  parchafe  a  lot 
j>{  tea  at  tbc  £a/l  India  company's  (ale,  of  w|tich.  they»  together 
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with  himfelf,  were  to  have  feparate  fliaresi  the  lots  being  too 
l^rgr  for  t^ne  dealer.  The  company  eave  the  broker  a  warrant 
foi  the  delivery  of  the  tea  on  payment  being  made.  The  plaintiflFs 
advanced  a  fum  of  money  on  this  warrant  and  the  broker's  note, 
who  afterwards  became  a  bufkrupt/  Thefe  employers  of  the  bro- 
ker are  not  to  be  cwnfidered  as  partnrrs,  or  liable  to  the  plaintiffs 
for  more  than  the  proportion  upon  their  fcveral  fpecific  fliares  of 
thf'  lot.     hotue  V.  Dawes  it  aL,  Doug,  356. 

6  An  a£t  of  bankruptcy  by  one  partner  is,  to  many  purpofea^ 
a  iifToIution  of  the  partnership  by  virtue  of  the  relation  in  th« 
ilatutcs,  w^  ich  avoids  all  the  ads  of  a  bankrupt  from  the  day  of 
'the  bankru,  toy,  and  from  the  necefTity  of  the  thing,  all  his  pro« 
per^v  hf  i..^  veiled  in  the  afiignees,  who  cannot  carry  on  a  trade. 
Cocke s  Bankrupt  Laws,  554.  Hague  v.  RoUefton,  4  Burr.  2l']6» 
Smith  V.  De  Stiva,  Cowp.  471. 

'^^^«4«'  (A)  How  liable  to  Creditors. 

I.  TF  an  a£tion  be  brought  againft  one  partner  only  upon  a  part* 
^  nerfliip  account,  he  cannot  give  in  evidence  that  there  is 
another  partner  who  is  not  joined  in  the  a£lion,  but  mud  plead 
k  in  abatement.  Rice  v.  S/>ut/f  5  Burr,  261 1.  2  Black*  Rgp» 
695.  S.  C.     Abbot  V.  Smith,  2  Black  Rep.  947.  S.  P.      ' 

2.  If  a  bill  be  brought  againd  one  partner  for  a  joint  demand, 
and  the  other  is  not  amenable  to  the  court,  being  out  of  the 
kingdom,  thf.  partner  before  the  court  (hall  pay  the  whole. 
Darwent  v.  Walton,  2  Jtk,  510. 

3.  If  a  creditor  of  one  partner  take  out  execution  againft  the 
partnerfliip  effects,  he  can  onfy  have  the  undivided  (hare  of  his 
debtor ;  and  muft  take  it  in  the  fame  manner  that  the  debtor 
himlelf  had  it,  and  fuhjedl  to  the  rights  of  the  other  partner. 
Cited  per  Lord  Mansfield  in  Fox  v.  Hanbury,  Cowp.  449.  as  laid 
down  by  Lord  Hardwicke  in  Ship  v.  Harwood,  in  Chan.  6th  July 
1747.     Vide  Weft  V.  Skip,  i  Vef.  239.  S.  C. 

4*  The  aiTignees  under  a  commiflion  of  bankruptcy,  muft  be 
in  the  Hi  me  ftate.     Fox  v.  Hanbury,  Cowp.  449. 

5.  Where  on  an  execution  againft  one  of  two  partners,  the 
partnerfliip  goods  were  taken  and  fold,  the  court,  on  motion, 
dire£ted  that  it  (hould  be  referred  to  the  Mafter  to  take  an  ac« 
count  of  the  (hare  of  the  partnerfliip  effe^ls  to  which  the  other 
partner  was  entitled,  and  that  the  flierifi^  fliould  pay  a  part  of  the 
money  levied,  equal  to  the  amount  of  fuch  fliare,  to  his  ai&gneesy 
be  being  a  bankrupt.     Eddie  v.  David/on,  B.  i?«    Dot^L  627. 

6.  A&i  fubfequent  to  the  time  of  delivering  goods  on  a  con* 
inSt  may  be  admitted  as  evidence  to  fliew  that  the  goods  were 
deli^'ered  on  a  partnerfliip  account.^  But  if  it  clearly  appear  that 
no  partnerfliip  exifted  at  the  time  of  the  contra^,  no  fubfequent 
ad  by  any  perfon  who  has  afterwards  become  a  partner^  (not 

«vea  an  acknowledgment  that  he  is  liable^  ot  his  acccptiif  a  biU 
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of  exchange  drawn  on  them  as  partners  for  the  very  p^oods,)  (hall 
make  him  liable  in  an  a£lion  for  goods  fold  and  delivered  ;  thouv;h 
he  will  be  liable  in  an  ad^ion  on  the  bill  of  exchange.  SavilU  v« 
Robert  fan  and     utch'mfon^  4  Term  Rep.  720. 

7.  If  p  irtners  dilTolve  their  paitnerftiip,  they  who  deal  with 
either  without  notice  of  fuch  dillolution,  have  aright  againft  both. 
P^r  Lord  Mansfield  in  Fox  v.  Hanbury^  Cowp.  449. 

8.  If  two  are  partners  as  attorntes  and  conveyancers^  and  one 
receives  money  to 'be  l.iid  out  on  mortgage,  the  oth<;r  is  liable  for 
the  amount,  though  his  partner  gai^e  a  feparate  receipt  for  it  in  his 
Gwn  name,  and  no  procuration  money  was  paid  for  their  trouble. 
Willet  V.  Chambers  J  Cowp.  814. 

9«  A,  and  B.^  (hip  agents  at  different  ports,  enter  into  an  agree- 
ment to  (hare  in  c-rtain  proporti*  ns  the  promts  of  their  refped^ive 
commiiEonSy  and  the  difcount  on  tradcfmen's  bills  employed  by 
them  in  repairing  the  (hips  conftgned  to  them  ;  and  the  agree-  . 
ment  provides,  that  neither  (hall  be  anfwerahle  for  the  zAs  or 
lo(res  of  the  other,  but  each  for  his  own.  Held  in  C.  B  that 
notwithdanding  this  they  become,  liable  as  partners  to  all  perfons 
with  whom  either  cou trades  as  fuch  agent.  Waugh  v.  Carver 
and  other s^  2  H.  Black.  235. 

10.  If  two  joint-traders  owe  a  partnerfhip  debt,  and  on*^  of  the 
partners  gives  a  bond  as  a  collateral  fecurity  for  payment  of  this 
debt;  here  the  joint- debt  may  be  fued  for  by  the  parrncrfhip  cre- 
ditor, who  may  like  wife  fue  the  bond  given  by  one  of  the  traders. 
3  P.  Wnts.  408.    Hit.  1735.     Ex  parte  Rowland/on, 

11.  Where  one  partner  is  out  of  the  kingdom,  the  partner  be- 
fore the  court  (hall  pay  the  whole  of  a  joint-demand.  2  Atk.  510. 
Feb.  1 742.     Darwent  v.  Waltm. 

Jtndjervict  of  jubpmns  upon   ong  partner  here  deemed  good  fervUe  ufon   his  f^rtntrH 
WrMKt.     Bttob.  io7.  I7a».    Lady  carringtoa  v  C«QtilM>a. 

12*  Partners  continue  joint  tenants  in  the  (lock,  notwithdand- 
ing it  changes  in  the  courfe  of  trade,  and  are  fcizcd  per  my  and 
per  tout,  and  on  account  each  muft  have  all  allowances  before  a 
judgment  creditor  of  the  other  can  come  on  the  other's  (hare* 
I  Fef,  ^39.     1749.     Jf^eJ  V.  Skip. 

13.  Partner(hip  effccU  (irft  applied  to  pay  partnerlhip  debts. 
md.  iFe/.4s6. 

14.  Judgment  in  an  aftion  againft  a  furviving  partner  remains 
a  paTtoer(hip  debt  ftiU.  2  Fef  265.  April  175 1.  JacombVm 
flarwood. 

15.  A  joint-creditor,  by  fimple  contra£l  may  go  againft  the 
afiets  of  a  deceafed  partner,  but  cannot,  before  the  account,  re- 
tain feparate  property  of  that  p«irrner  i  1  his  poflcdion.  3  Vef,jun. 
566.      Dec.  1797.     Steven/on  y.  ChtfwelL 

16.  Though  one  of  the  partners  is  an  infant,  an  aAian  muft 
be  brought  againft  all  three.  ^VeJ.jun.  Aug.  I'ji^^.  Ex  parte 
flenderfon^ 

Z3  '7-  A 
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17.  A  feparate  creditor  of  a  partner  has  no  right  againft  the 
joint  property  farther  than  the  feparate  intereft  of  that  partner^ 
viz,  his  (hare  upon  a  divifion  of  the  furplus,  fubje^i  to  the  ac-« 
counts  of  the  partnerihip  ;  therefore  joint-property  of  an  infol- 
vent  partnerfhip,  taken  in  execution  for  a  feparate  debt,  cannot 
be  held  againft  joint  creditors.  4  Fef.  Jun.  396.  %».  1799^ 
Field  V 

18.  Aflignee,  executor,  or  feparate  creditori  coming  in  the 
right  of  one  partner  againft  the  joint  property,  comes  into  nothing 
more  than  the  intereft,  fubje£t  to  an  account  between  the  part* 
xierfliip  and  the  partner,  and  therefore  to  the  joint  debts ;  affignee 
under  a  feparate  commiiTion  of  bankruptcy  has  only  the  fame 
right  to  ftand  in  the  place  of  the  bankrupt  by  the  common  law^ 
not  under  the  bankrupt  laws.     Hid.  397. 

19.  The  court  exprefled  great  doubt  whether  the  ftock  in 
trade,  being  in  the  poflenion  ot  the  banktupt  folely,  the  clafm  of 
partnerfhip  could  be  fuftained  upon  the  ftat.  21  ^«  i.  r.  ijt* 
/,  10,  II.     4  Vef.jun.  756.    July  1799.     Binford  s*  DctntmU. 

(B)  Difputes  between  the  iPartners  and  their  Debtors, 

7.  A  N  action  cannot  be  maintained  by  feveral  partners  for 
^^  brandy  fold  byione  of  them  living  in  Guernjej^  and  put 
Into  half  ankers,  and  ready  flung  fpr  the  purpofe  of  fmugglingy 
though  the  other  partners,  who  relided  in  England^  knew  nothing; 
of  the  fale,  for  it  is  a  contract  by  fubje&s  of  this  country,  made 
in  contravention  of  the  laws,  and  muft  be  conGdered  in  the  fame 
light  as  if  all  the  partners  lived  in  England.  Biggs  if  af.  f«  Law^ 
rence,  3  Term  Rep,  454. 
<  2.  The  plaintiffs,  together  with  ^.  and  B%  being  owners  of 

one  privateer,  and  ike  defendant  of  another,  a  prize  was  taken, 
condemned,  and  (harcd  by  agreement  between  them;  afterward^ 
the  fentence  of  condemnation  was  reverfed,  and  reftitution 
awarded  with  cofts,  which  were  paid  folely  by  the  plaintiffs  ;  A, 
mnd  B.  having  in  the  meantime  become  bankrupts.  An  a^ion 
cannot  be  brought  by  the  plaintiffs  alone  for  a  moiety  of  the  rei^ 
titution  money  and  of  the  cofts,  becaufe  it  was  either  a  partner- 
(hip  tranfa£ljon,  when  ^.  and  B.  ought  to  be  joined  ;  or  not, 
when  feparate  n£lions  fhould  be  brought  by' each  of  the  perfons 
-paying.     Graham  etal.  v.  Robert/on^  B.  R.  2  Term  Rtp.  282. 

3.  Where  money  is  owing  to  two  partners^  and  after  the  death 
of  one  it  is  pjid  to  a  third  perfon,  the  furviving  partner  may 
maintain  an  a£lion  for  money  had  and  redeived  in  his  own  righti 
and  not  as  furvivor.    Smith  v.  Barrow^  2  Term  Rep.  475^ 
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(C)  One  dies.  Difputes  betweeen  the  Executor  or 
Adminiftrator  of  the  Deceafed  and  tho  Sur- 
vivor, isfc. 

I.  |F  one  partner  dies,  the  debts  and  tStSts  furvive,  hut  yet  the 
*  furvlvor  is  confidered  in  equity  zs  a  truflcc  for  the  reprefen- 
tatives  of  the  deceafed|  who  have  a  fpecific  lien  upon  the  Itock  ; 
but  fuch  lien  may  be  loft  by  lacheSf  or  confent  to  leave  the  goods 
in  the  furvivor's  power  (a)|  whcui  if  he  becomes  bankrupt,  the  (a)  VJt 
fpecific  lien  is  loft  under  2i  J.  I.  c.  19.  Per  Hardwicke  C.  IVeft  ^^'^  ^• 
V.  Ship,  i  Vef.  242.     lb.  456.  ,  Aik.  i65.Vvif!  hS. 

2.  An  agreement  was  entered  into  between  the  plainttfFs  and 
one  H,  impowering  him  to  contract  for  the  building  a  (hip  for 
them,  and  for  the  fitting  her  out  (jTr.,  with  a  covenant  thnt  the 
fubfcribers,  1.  e.  the  plaintiffs,  and  /f.  fhould  pay  proportionate 
fliareSi  according  to  the  fc  veral  parts  of  the  money,  arid  all  the 
charges  and  di(burfements  in  equipping,  Vc.  H.  dying  inteC- 
tate,  a  bill  was  brought  againft  his  rcprefentatives,  by  the  pa't- 
owners,  that  they  (hould  have  a  fpec<fic  lien  upon  what  (hould  be 
due  to  H.  for  his  (hare,, for  the  money  they  had  paid  to  the  tradef- 
men  for  fitting  put  the  (hip,  tSc>  Lord  Hardwicke  confidering 
this  to  be  a  partner{hip  concern  decreed  accordingly  ;  faying  that 
the  court  always  laboured  to  decree  a  partnerfhip  to  prevent  other 
creditors  from  running  away  with  that  which  the  plaintiffs  had 
expended.     Doddington  v.  Hatlet^  i  Vef,  4(^7. 

3*  Where  A.  and  B.  enter  into  articles  of  partner(hip,  and  it 
is  provided  by  them,  that  notwithftandin^;  the  dea^  of  A.  the 
trade  (hall  be  carried  on  by  his  reprefcntatives  jointly  with  B» ;  if 
B.  die,  his  reprcfentatives  Ihali  not  be  entitled  to  carry  it  rn.  At 
the  Rolls,  Oii,  30,  1750.     Pearce  v.  Chamberlain ^  \  Vef  33. 

4.  On  a  bill  for  fpecific  performance  of  an  agreement  to  let 
the  plaintiff  into  tr^ide,  his  Honor  faid,  he  nev-r  knew  an  in- 
ftance  that  the  court  decreed  an  account  of  tlie  profits  of  the 
trade  from  the  time  the  plaintifF  ought  to  be  let  in.  Where  a 
truftee  has  money  of  an  infant's  to  liy  out  in  the  furuU  tor  the 
infant's  benefit,  and  lays  it  out  in  trad",  which  producen  10/.  per 
cenU  the  court  will  give  that  infant  an  option,  either  tu  !rave  iu- 
tereft  for  tlie  money  or  the  profits  of  the  trade  :  but  th  it  is  a  very 
Angular  inftance  and  the  only  one  of  the  kind«  Anonymous^  at  tlie 
Rolls,  7ii/y  9, 1755.   a  Vef  629. 

5.  The  court  would  not  decree  performance  of  fuch  an  a^ree* 
nent,  and  then  decree  damages  for  the  delay  in  not  1  'tin^in  the 
plaintifi^  fooner,  for  that  the  plaintiff  might  have  hadj  li  he  had 
ufed  his  remedy  at  law.    Id.  ib. 
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(D)    One  dies  (or  becomes  Bankrupt.)     Difputes 
between  Creditors  and  the  Survivor,  l5fc» 

I,     A  and  B.  partners  as  bankers,  gave  a  note  to  C.  for  a  fum  of 

-"  •  money.     Afterwards  j4.  dying  and  leaving  B.  one  of  hi^ 

executors,  C.  called  upon  J?,  for  a  further  fecuricy  than  the  note, 

and  judgment  was   entered    up  in  an  aflion  againd  hirrii  not  as 

executor  of  J»  but  as  a  furviving  partner  for  a  partnerfliip  debt. 

This  18  an  extinguidiment  of  the  demand  on  the  note,  but  it 

See  I  Atk.    continues  a  partner(hip  debt,  only  bettered  by  the  fecurity.     Ja^ 

»*7-  »«<*       comb  V.  Harwood.  at  the  Rolls,  Per  Sir  7.  Strange,  2  Fe/.'26z. 

ExpMrtt  ^  o  ^  -* 

Barren,  $2d  July  1783,  Cooke's  B.  L.  556* 

2.  One  of  three  partners  in  a  (hip  and  c«rgo,  the  coft  and  outfit 
of  which  was  4568/.,  piys  only  410/.  in  part  of  his  third  (hare,  and 
gives  his  notes  for  the  remainder ;  but  before  they  become  due  is 
declared  a  bankrupt.  The  other  partners  cannot,  by  voluntarily 
difcharging  the  notes,  (^and  in  his  place  for  any  (hare  of  the  pro- 
fits, but  the  aiTignees  are  entitled  to  a  full  third,  both  of  the  profits 

The  reporter  of  the  adventure  and  ihc  value  of  the  fliip.  For  all  the  expence 
^*^?^*iff  being  incurred  prior  to  the  bankruptcy,  if  the  voyage  had  proved 
c.  when  he'  *  lofing  onc  thc  bankrupt  would  have  been  liable  for  the  whole 
diredrd  this  in  proportion  to  the  other  owners ;  and  as  he  had  thus  a  right  to 
jfluc,  wai  .  ^  ^Yi\x^  of  the  profits  at  thc  time  of  the  bankruptcy,  his  infolvcncy 
clear  uTthe  docs  not  vary  the  right.  The  taking  up  the  notes  was  the  agrcc- 
lame  opi-  ment  of  third  perfons,  without  the  privity  of  the  bankrupt  or  his 
"*^"*  a(r]gnee5,  and  cannot  vary  their  right.     Smith  v,  De  Silva,  B,  U. 

Cowp.  469. 

3.  ji,  and'ir.  being  partners,  ^.  receives,  as  aflfignee  under  ;^ 
commilCon  of  bankrupt,  2563/.  which,  with  jS.'s  privity,  he  ap- 
plied in  their  joint  trade,  and  entered  on  their  joint-account.  The 
partnerfliip  is  afterwards  dllTolved,  and  the  partnerfhip  eifeds  are 
aflfigned  over  to  ^.  who  took  upon  him  the  debts.  Afterwards 
a  joint-commifTion  ifTued  againft  both  of  them,  and  new  aflSgnees 
were  chofen.  in  th^t  commiflion,  under  which  ^.  received  the 

■  money*  It  wns  held  in  B.  R.  upon  an  iffue  out  of  Chancery,  that 
this  was  no  payment  by  B»  fo  as  to  difcharge  him  of  the  claim  by 
the  new  aflignees  to  tire  truft-money,  but  that  both  were  liable  to 
make  it  •-ood.  Smith  and  others ^  JJJtgnees  of  Lev^is  and  Potter  r. 
iJ.  and  5  .  Jamiefony  5  Term  Rep,  601.  » 

4.  Bankers,  upon  a  depofu  of  money  with  them,  give  note» 
bearing  Intereil ;  the  paitncrfhip  was  difTolved;  one  of  the  part* 
ners  foon  after watds  d'ud^  and  his  creditors  were  called  by  public 
advertiff  ment.  Another  partnerfhip  was  formed  by  thc  furvivors 
and  others,  who  i/I'ued  notes  of  the  former  partnerfhip,  and  p^d 
thc  intcreft  of  the  d-pofit  notes,  for  near  two  years,  when  they 
faikd.  The  aflets  of  the  dtccafed  partner  held  difcharged.  3  Fe/l 
jun»2Tj*     ^79^*     Daniel  s,Crcfs^M 
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(E)    InUr  fe. 

I,  pARTNERS  are  joint-tenants  in  the  (lock  and  all  efFe£ls ;  and 
^  they  are  not  only  fo  in  that  particular  (lock  in  being  at  the 
lime  of  entering  into  the  partnerfhip,  but  they  are  to  continue 
fo  throughout,  whatever  changes  may  happen  in  the  courfe  of  the 
trade.  And  being  feifed  per  my  et  per  touty  when  an  account  is 
to  be  taken  each  is  entitled  to  be  allowed  againft  the  other  every 
thing  be  has  advanced,  or  brought  in  as  a  partnerfliip  tranfa^lion, 
and  to  charge  the  other  in  the  account  with  what  the  other  has 
not  brought  in,  or  has  taken  out  more  than  he  ought;  and  nothing 
is  to  be  confidered  as  his  fliare,  but  his  proportion  of  the  re- 
fidue  on  balance  of  the  account.  Per  Lord  Hardwiche  C.  ia 
WeJI  V.  Skipi  I  Vef.  242.  lb.  499.  S.  P.  Vide  alfo  Fops  v,  Han- 
bury  J  Ccwp.  445,  Smith  v.  De  Si/va^  lb.  47  1,  Gofs  V.  Dufrefitby^ 
Davles^  37'*     Ccohis  Bank,  Laws^  552- 

2.  A  partner  has  a  fpeciiic  lien  not  only  on  the  original  (lock, 
but  alfo  on  every  thing  coming  in  lieu  during  the  continuance  or 
after  the  determination  of  the  partnerihip.  Id.  ib.  and  Coxup.  449* 
Per  Lord  Mansfield. 

3.  The  partnerihip  efFefls  mud  be  applied  to  pay  the  partner* 
(hip  debts  before  any  other  partner  can  claim  any  thing  out  of 
them,  either  for  his  (hare  or  debt.     Id.  ib,  456. 

4*  Three  perfons  feifed  of  land  called  B.  in  fee,  entered  into 
partnerQiip  for  21  years,  ereded  mills  thereon,  and  declared  the 
ufes  of  the  land  to  be  to  themfelves  in  fee  as  tenants  in  common. 
Afterwards  they  entered  into  another  partnerfliip  by  deed  for  21 
years,  taking  in  four  new  partners,  and  in  the  partnerfliip  deed 
there  was  a  covenant  from  the  three  original  partners  to  ftand 
feifed  of  the  land  in  truft  for  the  co-partner(hip  in  the  propor- 
tions in  whi?h  they  were  refpccSlively  interefted  therein,  and  a 
provifo,  that  in  cafe  any  of  them  wl(hed  to  difpofe  of  their  fliare^ 
that  they  might  do  fo,  giving  notice  to  the  other  partners,  in  or^ 
der  that  they  might  have  an  opportunity  of  purchaGng.  The  part- 
nerihip term  being  expired,  they  went  on  afrerwards  without  any 
new  agreement.  One  of  the  partners  being  dead,  and  the  part** 
nerfliip  difTolved,  Lord  Tkurhw  C.  held,  that  this  agreement  was 
not  fufficicnt  to  alter  the  nature  of  the  property  from  real  into 
perfonal,  fo  as  to  make  the  deceafed  partner's  fliare  of  it  diftri- 
butablc  to  his  reprefentative,  according  to  the  rules  of  law  re« 
gulating  the  latter.     Thornton  v.  Dixon^  3  Brown,  199. 

5.  One  partner  may  maintain  an  a£iion  for  money  had  and  re* 
^eived  againft  the  other  partner  for  money  received  to  the  fepa- 
rate  ufe  of  the  former,  and  wrongfully  carried  to  the  partnerfliip 
account.     Smith  v.  Barrow,  B.  R.  2  Term  Rep.  476. 

6.  One  partner  cannot  recover  a  fum  of  money  received  by 
the  other,  unkfs  on  a  balance  ftruck,  that  futn  1$  found  due  ta 
|um  alone.    Pfr  BuJ/er].  lb. 

'  1  7.  One 
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7.  One  partner  may  be  creditor  of  another,  and  prove  his  debt 
under  a  feparate  cooimiffion.    Ex  parte  Drake.  Cited  i  Atk.  225. 

8.  Where  two  enter  into  articles  of  partnerfliip  for  feven  years, 
in  which  is  a  covenant  to  account  ye^irly,  and  to  adjuft  and  make  a 
final  fettlement  at  the  expiration  of  the  partnerfiiip,  and  they  dif« 
folve  the  partnerfliip  before  the  fcven  yettri  are  expired,  and  ac- 
count together,  and  ilrike  a  balance,  which  is  iu  favour  of  the 

80,  thovgh  ^WmuSf  including  feveral  items 'not  connefl'^d  with  the  partner- 
no  other  ar-  (hip,  and  the  defendant  promifes  to  pay  it,  an  a£lion  o{  ajfumffit 
htenlnwi'  '*^*  ^^  ^^^^^  exprcft  promtfe,  and  thr  »  hintifFnced  not  bring  co* 
duced  iato     vcnaut  upon  the  articles,     Fa/fer  v.  AUanfon^  2  Term  Rep.  479* 

the  tccount 

ktttthore  relaUDg  to  the  ptrtnerAilp.   Vidt  Moravia  v  Levy.    Cor.  Buller  J.  at  G.  Hall|  Mid.  iftS. 

9.  One  part  owner  of  a  ftilp,  fr<;igbted  it,  although  the  other 
exprefsly  diflR  nttd  \  the  (liip  and  cargo  were  loft,  and  held  by  his 
Honor,  that  as  the  party  diiTenting  (hould  not  be  entitled  to  any 
advantage  from  the  freight,  fo  he  ihuuid  not  be  anfwerable  for  the 
lofs.  And  he  faid  that  the  printed  report  of  Strelly  v.  Winjon^ 
I  Vern.  997.  which  is  coniri,  was  not  right,  but  differed  greatly 
from  the  decree.  Horn  v.  Gilpin^  at  the  Rolls,  15  Feb.  1755* 
Ambl.  2S5. 

10.  In  a  caufe  for  an  account  of  a  partnerfliip,  both  parties 
being  dead,  a  receiver  fliall  be  appointed  ;  but  it  is  otherife  where 
one  partner  furvives,  fcr  there  was  a  confidence  between  the  par«» 
ties.     Philips  V.  Atkitifon^  at  the  Rolls,  13  Nov.  1787.     2  Brown^ 

272. 

11.  Where  money  to  fit  out  privateers  was  raifed  by  (haresi 
and  30  fliares  remained  undifpofed  of,  and  a  prize  was  taken. 
Lord  Hordwicke  C.  drcreed  the  undifpofed  fliares  belonged  to 
tht  managers,  (whether  they  purchafed  them  after  the  capture 
or  not,}  aiid  that  ttiey  were  not  to  be  divided  among  the  other 
owners  \  for  in  cafe  of  lofs  they  would  not  have  been  liaUe  for 
them.     Blunt  v.  Cumyns^  2  Vef.  331. 

12.  In  all  fea  adventures  the  a6\s  of  a  majority  of  the  partners 
~1)inds  the  whole,    i  Bro.  Par.  Ca,  90.     1704.     Vifcountefs  Dovf* 

fger  Falkland  and  others  v.  Lord  Cheney. 

13.  Three  perfons  agree  to  become  partners,  and  equally  con* 
tribute  to  raife  a  joint-ftock.  The  bufinefs  was  carried  on  by 
one  of  them  only,  and  no  articles  were  executed,  becaufe  there 
were  reafdns  for  keeping  the  partnerfhip  fecret.  Held,  that  a 
draft  of  articles,  together  with  a  dated  account,  and  the  payment 
of  money  by  the  a£ting  partner  to  the  others,  were  fufficient 
evidence  of  the  partnerfliip,  whereon  to  ground  a  decree  for  an 
account,     i  Bro.  Par.  Ca.     1707.     Worts  v^  Pern. 

14.  One  of  feveral  partners,  who  is  treafurer  for  the  whole^ 
enters  into  a  contraA  with  A.  and  afterwards  failing,  bis  eftate  is 
vefted  in  truftees.  Though  the  contra£);  with  A.  concerns  the 
partnerfliip  bufinefs,  yet, he  is  not  entitled  to  any  fatisfa£lion  ou^ 

of  the  treafurer'a  fliare  of  the  partnerfliip  effeftsi  but  m^xR^  cpmQ 

In 
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In  ecjually  with  the  reft  of  his  creditors  ;  the  money  due  to  A^ 
upon  the  contra£l  not  being  for  wages,      i  Bro>  Par,  Ca»  384. 

1 7 1 3 .  Ball  V.  Lord  Ft/count  Lanejborough. 

15.  A,  agreed  to  take  his  nephew  into  partnerfliip  with  him,  and 
with  his  own  hand  made  the  following  entry  in  a  new  fet  of  booksy 
lie.  viz.  ''  D€bt$r  to  account  of  ftock  in  trade^  for  fo  much  ftock 
'<  I  put  into  the  company's  trade  with  my  nephew  H.^  10,000/." 
The  name  of  H.  was  for  fome  time  ufed  as  partner  in  the  tradcy 
but  no  articles  were  ever  entered  into  between  him  and  his  uncle, 
nor  was  any  part  of  the  (lock  or  profits  received  by  or  made  good 
to  him.     H.  is  not  entitled  to  an  account,     i  Bro.  Par.  Ca.  432. 

1 7 14.  Jacibfon  v.  Henekemns. 

16.  Ji.f  on  behalf  of  himfelf  and  partners,  enters  into  a  con- 
tra£l  with  B  ,  but  the  name  of  ji.  only  was  ufed  in  the  contrad. 
jt.^s  partners  are  liable  to  him.  3  Bro.  Par.  Ca.  127.  X725* 
Brown  V.  Gibbins. 

17.  If  a  partner  afllgns  his  (har^  for  a  valuable  conGderation 
to  a  perfon  not  having  notice  of  the  partnerfliipi  that  is  a  ftrong 
cafe  for  the  purchafer,  becaufe  he  gains  the  legal  intereft ;  but  it 
depends  on  the  courfe  of  trade,  which  governs  in  mercantile  mat- 
ters.    I  Vef.  499.     1750.     Doddington  v.  Halk$n 

18.  One  partner,  nofwithftanding  a  temporary  diforder,  coa« 
(idered  as  partner.     2  Vef.  35'.     1750.     Pearce  v.  Chamberlain. 

19.  On  decreeing  performance  of  an  agreement  to  let  into  a 
trade,  an  account  back  of  the  profits  will  not  be  decreed ;  bat  aQ 
infant,  whofe  truft-money  is  laid  out  in  trade^  ha^  an  option* 
^Vef.62i).     1755-     Anon. 

to.  One  part  owner  of  a  (hip  freights  it  contrary  to  the  ezprefs 
diflent  of  the  other,  the  (hip  and  cargo  are  loA,  the  lofs  falb 
wholly  on  the  part  owner  who  freights.  AmbL  255.  Feb»,  1755* 
Hern  v.  Gilpin, 

21.  Thoqgh  a  oo-partae(hlp  agreement  may  alter  the  nature  of 
real  eftates,  yet  it  muft  be  ezprefs  fo  to  do.  3  Bro.  Cb.  Rtp.  ip^* 
Jan.  1791.     Thornton  v.  Dixon. 

12.  An  account  of  a  partner(hip  eftate^  and  of  moniet  paid  t^ 
one  of  the  partners  during  the  partner(hip,  direfted  at  the  diftanoe 
of  four  years  after  its  diflblution,  under  circumftancety  fliewing 
that  one  partner  retired  from  a  conviction  that  the  parttterihip 
was  infolvent,  4  Bron  Cb.  Rep.  4^2*  Aug.  1793*  Anderfin  r. 
Malthy. 

23.  Bill  by  a  partner  under  a  parol  agreement  charging  mif- 
condu£t  in  the  other  partner,  and  praying  a  Idiflblution,  account^ 
and  injunction  froni^  excruting  fecurlties  in  the  name  of  the  firm : 
dernurrer  to  the  prayer  for  a  diflblution,  becaufe  there  was  no 
writing  between  them^  overruled.  3  Vef.jun.  74.  March  1795, 
Mafter  y.  Kirton. 

24:  Partners  bound  by  an  inftrument  executed  by  one  in  the 
prefence  of  the  othcrSt  3  Vef.jun*  578,  Jan^  17^8.  Burn  Vt 
Bum. 


348  pattntvft. 

25.  The  good-will  of  a  trade  carried  on  in  partnerlhip  witkout 
articles  furvives,  and  is  not  partnerlhip  (lock;  profits  accrued  af- 
ter the  death  of  one  partner  are  joint-property.  5  Vef.jun.  539. 
July  1 8oo«     Hammond  v.  Douglas. 

26.  The  court  cannot  make  an  allowance  to  one  partner  for  the 
ezpence  of  entertaining  the  cudomers ;  the  accounts  having  been 
ainiiu^lljr  balanced  without  fuch  an  item  is  conclufive.  i  An/l,  94. 
33  G.  3.    Thorntcn  v.  ProRor. 

27.  The  court  will  not  appoint  a  receiver  of  a  fubfifting  pait- 
nerfliip  trade^  unlefs  on  the  grofieft  abuks  of  fome  of  the  partucrs« 
%  Anft»  453*     34  G.  3*     Onver  v.  Hamilton. 


i&artp. 


y6Vin.a47>  (A)    Partics  hi  Suits  in  Equity,    Of  the  Neceflity  of 

having  proper  Parties ;  and  who  fhall  be  in  ge- 
neral. 

I.  TXTHERE  fereral  perfons  have  claims  upon  an  eftate,  in  the 
^^  different  charaf^rrs  of  purchafersi  leflees,  and  mort* 
gagees^  the  perfon  claiming  the  ultimate  beneficial  intereft  maf 
make  them  all  parties  to  his  bill.  3  Bro*,  Par.  Ca.  I22.  1725* 
Edgworth  T.  Swift. 

2.  On  a  bill  for  an  account  of  fees  and  to  eftablifli  a  right,  all 
perfons  who  Kave  an  jr.  pretence  to  the  right  mull  be  before  the 
courts  for  they  will  be  bound  by  a  decree  here  \  otherwife  as  to  a 
judgment  at  law,  which  will  not  bind  the  right  of  a  third  perfoB^ 
zAik.  2g6.     1 742.     PawletVn  Bifbop  of  Lincoln. 

3.  Where  the  jurifvii£lion  is  drawn  out  of  a  court  of  law»  all 
the  parties  mud  be  before  the  court,  who  are  neceflary  to  make 
jthe  determination  complete  and  to  quiet  the  queftion,  2  Atk^ 
5 1 5^4     1 74  2-     Poore  v.  Clerk. 

4*  A  few  creditors  may  fue  for  themfelves  and  the  reft,  and 
the  fait  abates  not  by  the  death  of  one  of  them^  2  Vef.  312. 
1751.     Leigh  v«  Thomas. 

5*  Part  of  a  (hip's  crew  appoint  two  to  be  agents }  on  a  bill  to 

tccountthe  reft  muft  be  parties.    2  ^^312.     1751-    Leigh  rs 
homos. 

6.  Agents  muft  fue  in  the  names  of  their  principaU.  2  V^m 
313,    Bid. 

7*  Bill  for  a  moiety ;  the  other  moiety  was  given  to  A.  for  life« 
and  upoa  her  deathj  to  f^ch  perfons  29  ihe  (bould  appoint^  in  de- 
fault 


JPart]?.  349 

fault  of  appointment  to  other  perfons :  thofe  perfons  mufl:  be  par- 
tics.     3  Bro.  Ch.  Rep,  229.      1791-     Sherrifv.  Birch, 

8.  So  to  a  bill  by  fome  of  the  reGduary  legatees,  ail  mud  be  par- 
ties.    3  Bro,  Ch.Rep,  365.     I79I.     Parfons  v.  Neville, 

(B)    Parties  to  Bills  in  Chancery.     Who.  ifivm;*49. 


Admimftra* 
torf* 


t.  DILL  by  plaintiff  Orlando  Humphreys^  againfl:  his  father  Sit 
'^  Wm^  Humphreys^  tor  an  accouvit  of  the  perfonal  eftate  of 
Co\,  Laticajbire^  deceafed,  who  by  his  will  gave  1O9OO0/.  to  his 
wife  Helen  and  daughter  Helen^  and  difpofed  of  the  furpluSf  one- 
third  to  his  wife,  and  two-thirds  to  his  daughter,  and  left  his 
wife  and  brother  ^x^cutors;  defendant  married  Helen  the  wife^ 
plaintiff  married  Helen  the  daughter  \  defendant  made  a  large  fet- 
tlem^nt  on  the  plaintiff  his  Ton  on  his  marriage.  Plaintiff  falling 
out  with  his  father,  brings  his  bill  for  an  account  of  Col.  Lan-^ 
€ajbiri%  perfonal  eftate.  At  the  time  of  filing  the  bill,  Helen^  the 
defendant's  wifej  was  dead,  and  plfo  the  brother,  who  was  exe- 
cutor of  Col.  Lancajbire^  fo  that  there  was  no  executor  or  admi- 
niftrator  of  Col.  Lancajbire  before  the  court,  and  therefore  de« 
fendant  demurred,  and  the  demurrer  was  allowed.  3  P.  Wms» 
349.      1734*     Humphreys  v.  Humpheys, 

2.  Plea  to  a  bill  for  difcovery  of  affets,  that  the  adminifttator 
was  not  a  party,  though  it  was  a  h&,  not  difputed,  that  he  was 
an  infolvent  perfon,  allowed.  2  Atk,  51.  1740.  Ajburjl  v.  Eyre^ 
and  3  Ail,  341.  S.  C. 

3.  Where  the  parties  have  agreed  to  make  the  fubmiffion  to  an  Arbitrator^ 
award  a  rule  of  court,  and  to  be  redrained  from  bringing  a  bill 

in  equity,  the  arbitrators,  notwithftanding  the  award  be  defec- 
tive  in  point  of  law,  may  plead  it  in  bar  to  a  bill  here,  and  in 
fome  inftances,  on  motion,  arbitrators  have  been  ordered  to  be 
ftruck  out  from  being  parties.  2  Ati,  3^5.  1742.  Lingood^. 
Croucher. 

4.  Bill  againft  a  truftee  (in  a  mortgage  deed  by  which  an  an-  Aifignef; 
nuity  of  30/.  per  ann,  was  fecured  to  plaintiff)  who  had  affigned 

his  truft  ;  the  aflignee  ought  to  be  made  a  party  \  as  the  decree, 
ihould  be  firft  againft  him,  and  the  truftee  to  ftand  as  a  fecurity. 
2  Bro,  Ch.  Rep.  225.     1787.     Burt  v.  Dennet.     Sec  Obligee, 

5.  To  a  bill  by  aflignee  of  a  judgment,  affignor  is  a  n^ceffary  Aifignor. 
party,     i  Vef.jun.  ^6*^.     1792*     Cathcart  v,  Lewis. 

6.  One  of  two  joint' executors  and  reflduary  legatees  afligned 
his  intereft,  and  died ;  the  afBgnee  filed  a  bill  to  have  half  the  re«> 
fiduc  transferred  to  him.  The  reprefentative  of  the  aflignor  need 
not  DC  a  party,  unlefs  there  appear  any  doubt  of  the  validity  of 
the  affignment.    Anjlr.6$i.     36  G.  3.     Blake  y.  Jones, 

7.  The  Attorney- General  need  not  be  a  party  to  a  bill  for  a  pri-  Attorney- 
Tate  charity,  fuch  as  a  voluntary  fociety  to  provide  for  the{mcmbers     ^"' 
and  thck  widows  by  weekly  contribtttioos.     3  AiiuZ^^.    1 745. 

8.  Nor 
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8«  Nor  to  a  bill  for  an  account,  where  a  legacy  was  given  to  t 
charity.     4  Bro*  Ch.  Rep.  38.     179a.     Cbitty  v.  Parker. 

9«  Fow/er  was  outlawed  in  a  civil  a£tion  at  the  fuit  of  Peckf  an 
extent  iflued  out  againft  him,  and  an  inquifition  and  a  levari  facias 
'  thereon  %  by  virtue  of  xht  levari  the  (heriff' levied  50/;  and  it  was 
moved  that  it  might  be  paid  to  Pech^  which  would  put  an  end  to 
all  difputes  between  them  :  although  Fowler  confented  by  his 
counfeli  yet  the  court  would  not  do  it,  becaufe  nobody  confented 
for  the  crown,  and  the  king  is  entitled  to  the  50/.  Bunt.  38. 
1718.     Rex  v.  Fowler. 

^  10.  A.  is  indebted  to  B.,  B.  outlawed  A. ;  and  C.  having  goods 

of  A.*%  in  his  hands,  B.  brings  a  bill  againlt  C.  to  difcovcr  what 
goods  of  A.  C.  has  in  his  hands,  C.  may  demur,  for  that  B.  makes 
no  title  to  the  goods,  as  having  no  grant  from  the  crown ;  alfo  for 
that  the  Attorney* General  ought  to  be  a  party.  2  P*  Wms.  269. 
1725.     '■  V.  Bromley. 

II.  Anceftors  of  plaintiff  had  a  yearly  rent  of  10  marks  iiTuin^ 
out  of  the  manor  of  Newport  Pagnel^  in  the  county  of  Bucks,  ana 
payable  to  them  and  their  heirs ;  and  this  manor  afterwards  com- 
ing to  the  crown,  upon  a  petition  exhibited  before  Hen.  8.  in  his 
court  of  augmentations,  it  was  decreed  by  the  court,  upon  advice 
had  with  the  juftices  of  the  Court  of  Common  Pleas,  that  the  rent 
ihould  be  paid  by  the  king,  his  heirs,  and  fucceflbrs,  by  the  hands 
of  his  lord  of  the  manor,  to  the  receiver  general  of  the  county; 
and  now  the  manor  being  granted  out  of  the  crown  to  the  de- 
fendant's father  in  fee,  with  a  covenant  to  make  an  allowance  to 
the  patentee  for  that  rent,  or  to  the  like  cfftCt ;  relief  was  prayed 
by  the  plaintiff  againft  the  patentee,  ^nd  granted  without  making 
the  Attorney-General  a  party.  Hard.  i8k  13  Cat.  a.  Stafhra 
V.  Furl  ofAnglefey. 

I  a.  The  mother  of  a  baftard  by  her  will  gave  all  her  perfonal 
eftate  to  the  baftard,  and  made  B.  and  C.  executors  $  mother 
died ;  the  baftard  died  inteftate,  without  wife  or  iflixe;  one  of  the 
executors  brought  a  bill  againft  the  mother  of  her  that  was  the 
mother  of  the  baftard,  and  who  had  in  her  hands  the  baftard's 
portion,  praying  an  account  of  the  fame.  The  defendant,  the 
mother  of  the  child's  mother,  demurred  for  want  of  parties,  ia 
regard  the  adminiftrator  of  the  baftard  and  the  Attorney- Ge* 
neral  ought  to  have  been  brought  before  the  court.  Lord  Chan- 
cellor.— ^The  executor  of  the  baftard's  mother  is  entitled  to  the 
perfonal  eftate  of  his  teftatrix ;  and  though  this  mav  be  in  tiuft 
for  the  baftard,  yet  as  the  executor  has  a  legal  title,  ne  can  give  a 
good  difcharge  to  the  defendant.  3  P.  fFrnt.  33.  1729.  Jmes 
V.  Goodchild. 

13.  Where  a  legacy  was  given  to  a  charity,  upon  a  bill  for  an 
account,  it  was  held  necefiary  to  make  the  Attorney-General  t 
party.     4  Bro.  Cha.  Rep.  38.     I7p2.     Cbitty  v.  Parker m 

Baijcrapt.  14.  It  is  a  general  rule  that  no  one  need  be  made  a  party^ 
againft  whom,  if  brought  to  a  hearing,  the  plaintiff  can  have  nd 
{^ecree :  thus  a  refiduary  legatee  need  not  be  made  a  party ;  and 

for 


for  the  (ame  reafotii  in  a  bill  brought  by  the  creditors  of  a  bank- 
rupt againft  the  aflignees  under  a  commiflion,  the  b^r  krupt  him- 
felf  need  not  be  made  a  party.     3  P.  Wms.  3 1 1 .  in  notis* 

15.  Where  a  bond  creditor  brings  a  bill  againft  an  <^ecufor 
for  an  account  of  afiets,  and  for  fatisfafiion,  it  is  no  ojjvCt'ioa 
for  want  of  partiesi  to  fay  he  has  not  brought  other  bond  creditors^ 
or  creditors  of  a  fuperior  nature  before  the  court,  for  any  ono 
bond  creditor  may  bring  his  bill,  as  the  court  decrees  only  aa 
account,  and  dire^is  the  executor  to  pay  in  a  courfc  of  ad  mini* 
flratton ;  and  then  the  executor  may  before  the  Mafter  fct  forth 
as  he  is  conufant  of  the  eftate  and  condition  of  the  teftator,  what 
debts  are  prior  to  the  plaintiff's,  which  he  is  obliged  to  pay,  as 
having  a  legal  preference.     3  Mh.  572.     1747*     Anon. 

16.  Admiral  jL^ori  makes  two  indrumeuts,  one  a  deed  by  Bo&aCredU 
way  of  agreement  between  him   and  the   defendant  Monk^  the  ^^* 
other  a  will;  by  the  deed  he  puts  4000/.  into  the  hands  of  Afont^ 

to  pay  to  the  admiral  himfelf  for  life,  an  annuity  of  '  6u/.,  and 
afterwards  to  pay  1000/.  a-piece  to  Peacock  and  Cociburn,  if  they 
furvived  him }  and  an  annuity  of  100/.  for  life  to  Mrs.  KnowJes  his 
houfekeeper,  if  (be  furvived  him ;  the  redduc  to  Monk ;  and  if  the 
annuity  of  i6o/.  be  unpaid  after  any  quarter-day,  Monk  was  to 
repay  the  4000/.  to  Mr.  Ltjlock  himfelf,  to  be  placed  out  in  the 
names  of  Ltjlock  and  Monk  :  by  the  will  he  makes  Monk  executor 
and  refiduary  legatee:  after  his  death  Monk  made  fome  p^yments» 
but  difcontinued  them  on  notice  of  a  bond  creditor,  apprehending 
that  there  would  not  be  {ufficient  to  pay  that  ^nd  th^t  others  alfo ; 
which  occaGoncd  the  prefent  bill  by  three  perfons  claiming  the 
benefit  of  the  truft  arifing  under  the  deed.  Obje£^ion,  that  they 
had  not  made  the  bond  creditor  a  party,  who  had  alfo  filed  his 
bill.     Obje£lion  overruled-     i  Fef,  i  27. 

17.  y.  5.  late  a   governor  in  the  Eaft  Indies ^  bought   1000/.  Broker* 
South  Seajtock^  and  accepted  it  in  the  &otith  Sea  books  foon  after 

he  bought  it.  There  was  another  J.  S.  owner  of  fome  South  Sea 
ftock  at  the  fame  time,  who  went  by  the  defcription  of  J.  S.  of 
R.  J.  S.  of  /2.  got  the  loooA  of  J.  S.  the  governor  placed  to  his 
account  in  the  South  Sea  books  under  the  defcription  of  loooA 
South  Sea  belonging;  to  J.  S.  of  R.  In  17:5  J.  S.  of  R.  trans* 
f erred  the  looo/.  South  Sea  ftock  to  his  broker  B.  to  fell  it,  which 
J?,  did.  Governor  J.  S.  died,  when  the  fraud  was  difcovered.  The 
governor's  widow  demanded  the  1000/.  of  J.  S,  of  R.,  who  was 
coqjfoni^fied,  an4  died  the  day  after.  Bill  by  the  governor's  widow 
againft  the  adminiftrator  of  J.  S.  of  R.  and  the  South  Sea  corn- 
pany.  It  was  objected,  that  the  broker  ftionld  h^ve  been  a  party» 
but  Lord  Harawcke  ruled  not.     Barnes^  324* 

18.  Bill  by  one  truftee  of  ftock  agat rift  the  other,  to  compel  a^«i  fsa 
him  to  replace  it,  or  give  fecurity  according  to  engagement,  when  ^^fi* 
the  plaintiff  joined  in  traosfcrrinc  (h«*  ftock  into  his  name.    It  it 

fiot  neceffary  that  the  rgfiia  que  truft  ihuttld  be  a  party.  3  Vef.jun. 
75*    1 796*    FramQyi%Fra9K$* 

19.  Plaintiff 


35* 


Part^. 


Cooimif- 


ip*  t'laintiff  being /0-/^^  with  A,  brought  his  bill  to  have  the 
rent  apportioned  on  a  partial  evi£bion  by  the  leflbr,  and  becaufe 
the  other  leflee  was  neither  plaintiff  nor  defendant,  (for  if  he  re^ 
fttfed  to  be  a  plaintiff  he  might  be  a  defendant ;)  the  bill  was  dif- 
miffed  with  cofts.     Strange,  95 . 

20.  A  leafe  of  lands  is  granted,  with  an  exception  of  mines^ 
(sfc*  and  the  power  of  working  the  fame ;  and  the  leffor  covenants 
to  make  fatisfa£lion  for  all  damages  and  fpoil  of  ground,  to  arife 
by  working  the  mine*  At  the  time  of  granting  this  leafe,  certain 
coal  mines  upon  the  premifes  were  demifed  to  y.  R.  In  a  bill 
brought  for  the  performance  of  this  covenant  againft  the  repre- 
fcntatives  of  the  leffor,  it  is  neceffary  to  make  the  leffee  of  the 
coal  mines  a  party.  4  Bro.  Par.  Ca.  122.  1733*  Green  v» 
P9ole. 

21.  Plaintiff  was  bound  for  Clarke^  (who  was  doorkeeper  and 
accountant  of  the  impreft  money  to  the  commiffioners  of  excife,) 
for  juftly  accounting,  and  for  performance  of  his  duty  ;  and  he 
filed  his  bill  againft  the  accountants  to  the  commiflioners  of  excife 
and  the  Attorney-General,  praying  that  the  accountants  ta  the 
commiffioners  might  difcover  certain  books  dated  to  have  been 
delivered  by  Clarke  to  them  on  his  going  out  of  office  \  by  which 
books  it  would  appear  that  Clarke  had  paid  more  than  he  received ; 
and  that  the  proceedings  might  ftay  upon  a  fcire  facias  iffaed 
againft  the  plaintiff  upon  his  bond  fqr  the  recovery  of  a  fum  of 
money  faid  to  be  unaccounted  for  by  Clarke,  The  commiflioners 
of  excife  (hould  have  been  parties*  Bunb.  291*  X730*  Make^ 
peace  v*  Needier  and  others. 

22.  Bill  againft  an  officer  under  the  commiffioners  for  build- 
ing the  new  churches  is  improper.  The  commiffioners  only,  and 
not  the  treafurer,  ought  to  have  been  parties,  for  it  is  abfurd  to 
make  the  perfon  who  ads  minifterially  the  fole  party.  2  Atk.  144; 
]  740.     Vernon  v.  Blacker  by. 

23.  Bill  by  plaintiff,  the  undertaker  of  a  navigation  at  Ttnrflk 
in  Torkjbire^  againft  the  commiffioners  (named  in  the  a£l  oi  par* 
liament  for  carrying  it  on)  who  had  tigned  the  feveral  orders. 
There  were  three  queftions.  Whether  the  defendants  were  per* 
fonally  liable  ?  Whether  all  who  were  prefent  at  any  meetings^ 
and  had  Ggned  fome,  but  not  all  the  orders,  were  liable  to  all  the 
orders,  or  only  as  to  fuch  as  they  figned  i  ThirdlVf  Whether  the 
plaintiff  was  right  in  filing  his  bill  in  this  court,  or  his  remedy  was 
merely  at  law  i  The  court  was  of  opinion,  that  the  conuniffiooers 
who  figned  any  of  the  orders  are  liable,  and  that  the  bill  was  welt 
brought.     I  Bro.  Cb,  Rep.  loi.  in  notit.    1778.     HorJUj  v.  BelL 

Committee.  24.  Committee  of  a  voluntary  fociety  entering  into  agreements 
with  tradefmeoy  for  the  whole,  it  is  fufficient  to  make  them  par« 
ties  to  a  bill,  and  not  neceffary  to  add  all  the  other  fubfcribenw 
I  Bro.  I  o  1 .    1781.     Cullen  v.  Duke  of  ^eenjberry  and  others. 

25.  The  proprietor  of  a  copyright  muft  file  feparate  billl 
againft  each  bookfeller  feilbg  copies  of  a  fpimoos  edition.    So 

there 
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ttierd  tnult  be  feparate  bills  upon  diftin£l;  evafions  of  pateiits  i 

othcrwife  of  a  right  of  fiOiery  or  the  cuftom  of  a  milL     2  Vtf. 

Jun.  486.     1 794.     Dilly  V.  Doig.     Major  of  Tort  ▼.  PiUiftgto^f 

I  jtik.  aSa* 

26.  In  a  bill  by  the  plaintiff  againft  the  Eafi  India  Company,  one  Corporttioa. 
of  the  officers  of  the  company  was  made  a  defendant,  in  order  to 
difcoTer  fome  entries  and  orders  in  the  books  of  the  Company  ; 
demurrer,  for  that  defendant  was  not  charged  with  being  interefted 

in  the  matters  in  queftion,  and  that  his  anfwer  could  not  be .  rrad 
againft  the  Company^  as  the  anfwer  of  one  defendant  cannot  be 
read  againft  the  other.  Detnuner  overruled.  3  P.  IFmr  3104 
^734^     W^ychv.  MeaL 

27.  A  corporation  may  join  in  a  fuit  to  eftabliih  a  claim}  on  be- 
half of  its  individual  members*  Anftr.  738.  ad  6.  3.  Corpo* 
f'ation  of  London  and  otters  v.  Corporation  of  Liverpool, 

28.  A  bill  was  brought  by  a  leffee  of  21  years  under  the  dean  Dean  10a 
and  chapter  of  Winchefter  againft  a  lord  of  a  manor  and  the  tenant  Chapt«« 
i>f  a  particular  houfe,  that  it  might  be  pulled  down  as  it  ob« 
ilru£led  the  plaintiff's  way  to  his  fields,  and  to  be  quieted  in  the 
poffeffion  of  the  way  in  future.     Obje^ion  for  want  of  parties^ 
becaafe  the  dean  and  chapter  of  Wincheflery  who  are  the  owners 

of  the  inheritance,  are  not'  brought  before  the  court,  aad  it  was 
held  good.     2  Atk.  515.     1742.     Poore  v.  Clari* 

29.  It  is  not  a  general  rule  that  any  perfon  who  has  affets  may  Debtor  ia4 
be  made  a  defendant,  for  it  would  be  of  dangerous  confequence  Cicditor. 
to  inGft  that  you  can  make  :iny  perfon  a  defendant  who  has  affetSt 

uniefs  you  can  (hew  to  rhe  court  he  denies  that  he  has  any  fuch 
affets,  or  applies  them  improperly.  2^/^.33.  1739*  Bimp/on 
v.  Vaughan, 

30.  i  here  were  three  obligors  in  a  bond,  plaintiff,  the  obligee^ 
brought  only  one  obligor  before  the  court  and  the  reprefentative 
of  another,  but  not  of  the  third,  the  bill  ftating  him  to  be  dead 
infolvent.  Lord  Chancellor  Hardwicke*  The  general  rule  is* 
where  a  debt  is  joint  and  feveral,  that  each  of  the  debtors  muft  be 
brought  before  the  court,  becaufe  they  are  entitled  to  each  other's 
adSftance  in  taking  the  account ;  and  debtors  are  entitled  to  con- 
tribution where  one  pays  more  than  another.  On  fpecialty  debts 
heirs  and  executors  muft  be  parties,  but  where  the  obligors  are 
only  fureties,  they  are  not  neceffary  parties.  3  Atk.  406.  l^46. 
Madox  V.  jfaci/ofi, 

31.  The  widow  and  reprefentative  of  Newland  brought  a  bill 
for  an  account  againft  Sir  George  Cbampiony  the  funriving  partner 
of  her  hufband  ;  her  brother,  who  was  a  creditor  of  her  hufl>and 
for  1000/.,  alfo  brought  a  bill  againft  Sir  George  Champion  for  an 
account.  Thefe  two  caufes  were  brought  on  together,  and  it  was 
infifted  that  the  fecond  bill  ought  to  be  difmiffed,  for  it  would  mul- 
tiply fuits  if  every  creditor  might  not  only  bring  his  bill  againft 
the  perfonal  reprefentative  of  the  debtor,  but  aJfo  againft  every 
ilebtor  of  that  debtor.  Per  Lord  Chancellor.  The  general  rule 
is  plain,  that  a  creditor  of  the  teftator  or  inteftate  need  not  make 

Vol.  V.  A  a  any 


lixecutoni 


354  l^actg. 

any  body  a  party  but  the  perfonal  reprefentative.  At  the  lattie 
time  in  this  court,  if  there  are  any  perfons  who  have  poflefled  the 
eftate,  or  any  debtors  of  the  deceafed,  and  any  coUufion  between 
them  and  the  repiefentative,  they  may  here  make  them  parties' 
and  demand  an  account  againft  them.  And  an  account  was  de-* 
creed  between  the  plaintiff  in  the  fecond  caufe  and  Sir  Georgi 
Champion*  i  Vef,  105.  1748.  Netvlandy.  Champion,  Peicock 
V.  Monk'y  Ibid.  31.     Atterfin  v.  Mair^  2  Vef.jun.  95.  S,  P. 

32.  Aninfolvent  debtor  is  not  a  necciiTary  party  to  a  bill  by  a. 
purchaCtrr  of  his  intereft  in  (lock  againft  his  afiignee.     3  £/f  Cb. 
Rip.  228.     1 791.     Collet  V.  JVoll^on. 
Hdriind  33.  In  cafes  of  fpecialty  debts  heirs  and  exccntors  muft  both 

be  parties.     3  itf/i&.  406.     1746.     MadoxHm  Jack/em 

34.  Where  an  eft  ate  has  been  for  fome  length  of  time  quietly 
enjoyed  under  a  will^  it  is  not  neceflliry  to  make  the  heir  a  party 
to  a  bill  by  creditors  againft  the  devifees :  but  generally  where 
lands  are  devifed  to  pay  debtSi  if  creditors  bring  a  bill  to  compel  si 
fale,  the  heir  is  to  be  made  a  party  ;  otherwife  in  cafe  of  a  truft: 
created  by  deed  to  pay  debts.  3  P.  Wms.  91,  92.  1730,  Harrit 
T.  Ingledew* 

Where  tbtrt  u  whf  an  equ'trahh  charge  tn  a  ct^hold^  and  the  legal  eflate  defeendM  teth* 
hfir,  it  U  ntceffary  te  make  the  heir  a  party  ^  ether  wife  the  legal  efiate  of  the  toMbeld  eeaU  mf 
he  emviyed  to  a  furchajer  ^  hut  if  the  heir  at  laio  bad^  after  the  t^ater^t  death,  cemveytd 
aiway  all  the  cofyh»ld  efiate,  then  fuch  grantee  hemg  capable  ef  canveying  te  the  furehafer,  H 
might  net  he  nutffery  te  wtake  the  har  a  party.     Ibid,  in  DOtit. 

35.  An  heir  at  law  need  not  be  made  a  party  to  a  bill  brought 
by  a  devifee  to  redeem  a  mortgage,  un/e/s  he  claims  to  have  the  vfili 
f/tabli/hed.  2  Vef,  431,  1752.  Lewis  v.  Nangfe,  But  deeds  can- 
not be  delivered  out  of  court  to  a  devifee,  unlcis  the  heir  is  a  party 
to  the  fuit.  I  Vef.jun.iis).  1789.  Amn,  Nor  can  the  exe- 
cution of  the  trufts  of  will  of  real  eftate  be  decreed,  unlefs  he  is 
before  the  court,      i  ^e/Iy///i.  272.      1791.     Graham  \,  Graham. 

36.  A*  covenants  for  himfelf  and  his  heirs,  that  a  jointure  hoofe 
(hall  remain  to  the  ufes  in  the  ferrlcment.  The  jointrefs  brings  a 
bill  againft  the  heir  for  a  performance.  Defendant  demurs,  for 
that  the  executor  ou^ht  to  be  a  party ;  and  allowed.  3  P.  Wms. 
331.      1734.      Kf tight  V.  KtJig  ht. 

In  a  hill  by  a  mortgagee  againfi-tbe  heir  cf  tie  n^crtgager  to  fweehje^  the  execater  efthe 
mortg0gee  need  not  be  a  pony.  Sc  note  the  divetfty  between  the  hfl  eafe  and  this  j  far  ihert 
the  hill  wat  to  recover  a  JafisfjcJion  in  dawhtgei  for  tvant  cfrrpairs,  &ff,  and  there  the  per» 
fonalefiate  it  the  natural  fund  for  that  purp  fe  ;  b.'t  htre  the  bMivas  not  to  rectver  the  dehtf 
hut  only  to  bar  the  equity  ef  redimpt'ton.     Ibid,  in  notis. 

37.  A  bill  of  difcovery  of  real  aiTets  may  be  brought  againft 
the  heir  in  order  to  preferve  a  debt,  without  making  an  admini^ 
ftrator  of  the  perfonal  eftate  a  party-;  where  you  fuggeft  that  the 
reprefentation  is  contefting  in  the  ecclcGaftical  court,  there  a 
plea  for  want  of  parties  would  not  be  allowed,  a  Atk,  51.  2740* 
Plunket  V.  Pen/on. 

38.  A  father  by  his  will  appoints  an  executor  durante  minore 
^ate  of  his  daughter,  and  that  ftie  (hould  be  the  executrix  when 
Ae  came  of  age ;  the  daughter,  turned  of  21,,  is  brought  alone 

be/ore 


htfoitt  the  court,  though  it  appears  in  the  caufe  that  the  exeeutor^ 
tlurante  mlnore  atdte^  had  coUe^ed  in  the  greateft  part  of  the  per- 
fonal  eftate ;  he  ought  alfo  to  be  a  party.  2  Atk.  121.  1740* 
Clafs  ▼.  Oxenham. 

39.  Obj«£iion  for  want  of  parties  upon  the  3  WtUiam  isf  Mary^ 
r*  13.  againfl  fraudulent  devifcs,  that  the  heir  at  law  muft  br  be- 
fore the  couit;  and  allowed*  2  Atk.  125.  1740.  Warren  y^ 
StanvelL 

40.  Upon  an  information  to  apply  money,  given  to  a  cli  trityi  to 
other  ufes  than  thofe  fpecified  by  the  will ;  where  thtre  is  a  refi- 
duary  gift  to  truftees  for  other  charitable  ufes,  the  truftees  and  the 
heir,  though  difinherited,  are  neceflary  parties^  2  Bro.  Ch,  Rep. 
497.     1789.     Attorney-General  y»  Green, 

41.  Bill  by  devifees  in  truft  to  fell  for  fpecific  performance  of 
an  agreement  to  purchafe  :  exception  to  the  report  in  favour  of 
the  title,  that  the  perfons  entitled  to  the  purchafe-money,  fubje£l 
to  debts  and  legacies  and  other  charges  were  not  parties  to  the 
fuit.  The  Chancellor  was  of  opinion  that  they  were  not  ncccf- 
fary  parties  to  the  conveyance,  but  if  they  were,  that  their  cove- 
nant ought  to  extend  only  to  their  own  a£ls  and  thofe  of  the  cie- 
vifor,  and  not  to  a  general  warrantrv,  without  a  fp^.*cia1  contrHc): 

for  ir.     3  'V-y^^*  ^33"      ^79^*     Wakemans,  Dachefs  of  Rutland. 

42.  A  marriage  fettlement  having  been   made  of  certain  lands  HuftindaiiA 
on  the  hufband  for  life,  remainder  to  the  wife  for  life,  with  divers  ^*^'' 
remainders  over;  the  pi^efcnt  bill  w^s  brought  by  the  hu(band  to 

have  the  opinion  of  the  court,  Whether  a  certain  parcel  of  land 
was  intended  to  be  included  in  the  fettlement  ?  Obje£lion,  that  the 
wife  was  not  made  a  party,  which  was  allowed,  as,  if  the  court 
ihould  be  of  opinion  againd  the  huiband,  a  decree  .ig^inft  him 
would  not  bind  the  wife.     1  Atk,  290.     1737.     Herring  v.  Teo, 

43.  J%  5.  by  his  marriage  articles,  rcferves  to  himfelf  a  power 
to  difpofe  of  the  lands  therein  mentioned  (and  which  are  fettled 
in  ftri£l  fettlement)  as  he  (hould  think  proper,  in  cafe  he  fettled 
other  lands  of  the  value  of  100/.  per  annum  to  the  f^me  ufes; 
there  is  liTuc  of  the  m^irriage  a  daughter.  B,  without  notice  of 
this  fettlemetit,  articled  with  J,  S.  for  the  purchafe  of  thefe  lands^ 
but,  before  the  time  for  completing  the  payment  of  the  purchafe- 
money,  B.  had  notice  of  this  fettlement,  and  thereupon  he  re^ 
fufed  to  pay  the  refidue.  J*,  S.  brought  his  bill  in  order  to  com- 
pel B,  to  complete  his  contraA,  fuggcfting  that  at  the  time  this 
contraA  was  entered  into,  he  had  fettled  other  lands  of  the  value 
of  too/,  per  annum  to  the  ufes  in  the  ori^^inal  fettlement.  The 
wife  and  daughter  ought  to  have  been  parties.     Barnard.  371. 

44.  To  a  bill  againft  a  wife  refpeding  her  feparate  property, 
the  hufband  is  more  a  formal  party  than  any  thing  elfe,  for  the 
plaintiff  really  goes  againft  the  wife  refpeding  her  fpparate  eftate* 

.  *  y^f^jun.  277.    1791.  Lillia  v.  Airej. 

45.  Where  an  impropriator's  right  does  not  come  in  queftion,  Impropn* 
he  need  not  be  a  party  to  a  bill  for  fubtraAion  of  tithes.    3  Atk.  *^* 
500*     1747*     Carter.  BalL 
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46.  Where  a  mortgagee  afljgns  M^ithout  the  mortgagor's  jolnnigf 
the  heir  of  the  itiortgagofy  on  preferring  a  bill  to  redeem,  has  no 
occafion  to  bring  the  original  mortgagee  before  the  court,  for  the 
afljgnee,  as  (landing  in  his  place,  will  be  decreed  to  convey. 
2^/^.39.      1740.     Hilly.  Adams. 

47.  Bill  to  redeem  againil  the  defendint,  who  had  notice  of  the 
plaintiff's  title,  but  bought  of  the  Marquis  of  IVharton^  who  had 
no  notice ;  the  objection  allowed  for  not  bringing  the  reprefen- 
tattve  of  the  marquis  before  the  court,  otherwife  the  defendant 
would  be  deprived  of  that  defence*  2  Atk.  139.  1740.  Low^ 
ther  ▼.  Car/ion. 

48.  Bill  of  foreclofure  ag^^infl  a  tenant  for  life,  and  the  firft  re- 
mainder-man  in  tail;  the  ufual  decree  was  made ;  the  time  for 
redemption  being  elapfed^  the  tetuwt  in  tail  releajed  the  equity  of  re- 
demption^ fo  that  the  decree  was  nevcp  made  jibfolute.  Held 
binding  on  thofe  in  remainder^  it  bcingiuiTicient  to  make  the  firft 
tenant  in  tail  party  to  a  bill  of  foreclofure.  AmhL  564.  1769. 
Reynholdfon  ▼.  Perkins. 

49*  A  (hare  of  Covent  Garden  playhoufe  having  been  mort- 
gaged, the  mortgagee  afligned  the  mortgage  to  a  truftee,  in  truft 
for  three  perfons,  who  contributed  equal  proportions  of  the 
money  \  one  of  the  three  iiied  a  bill  to  foreclofe  the  equity  of  re- 
demption. The  court  was  of  opinion  that  one  could  not  foreclofe^ 
without  making  the  other  two  parties.  1  Bro,  Cb.  Rep.  368. 
1784.     Lowe  V.  Morgan. 

50.  In  a  bill  by  a  fecond  mortgagee  to  redeem  the  firft  mort* 
gage,  the  mortgagor  or  his  heirs  rouft  be  parries.  Where  the  heir 
is  abroad  the  court  cannot  proceed.  2  Bro»  Ch.  Rep.  276.  1787. 
Fell  V.  Brown. 

See  Pleading. 

51.  It  is  not  neccfTary  to  make  one  joint-owner  a  party  to  a 
bill  againft  a  factor,  rcfpeding  the  moiety  belonging  to  the  other 
joint-owner.      l  Vef.jun.  417.      1792.      Weymouth  v.  Boyer. 

52.  Timber  purch  a  fed  for  a  colliery,  before  it  was  applied  to 
the  ufe  of  the  colliery,  fome  of  the  owners  retired  \  and  it  was  paid 
for  by  thofe  only  who  remained  ;  the  former  owners  are  not 
neceffajry  parties  to  a  fuit  by  thofe  who  remained,  againft  the 
vendor  on  account  of  that  fale.  2  Vcf.jun.  317.  1794-  Mojfey 
V.  Davis. 

53.  One  part-owner  ofaOiip,  cannot  bring  a  bill  on  behalf  of 
himfelf  and  the  other  part-owner<^,  but  they  muft  be  all  parties* 
2  Bro.  Ch.  Rep.  3  ;8.      1788.     Moffat  v.  Farquharfon. 

54.  Bill  by  fome  of  the  refidu^ry  legatees,  on  behalf  of  them- 
felvcs  and  the  other  dcvifccs;  all  the  re(3duary  devifces  muft  be 
parties.     7  Bro,  Ch.  Rep.  ^6^.     1791-     Par/ons  v.  Neville. 

55.  A  refiduary  1-gatcc  need  not  be  a  party  to  a  bill  for  a 

fpecific  legacy,     i  Vef.  jun.  313.     J  791.     Wainwrighty^  /Fa- 

terman. 
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Vide  Vln^  Abr.  tit.  Copyhold.  (X.  c).  T.or3ofthe 

56.  Bill  docs  not  lie  a^aind  feveral  tenants  of  a  manor  for  **«»<»• 
quit  rrnts.     i  Bro,  Cb.  Rep.  zoo.     1783.     Bouveriev.  Prentice. 

Vide  Debtors^  Pleading.  OWigor. 

57.  Pfr  Lord  Chancellor. — It  is  not  ncrcflary,  in  every  cafe  of  ObUgte. 
aiji^nments,  where  all   the  equitable   intered  is  allif^ned  over,  to 
make  the  perfon  who  has   the  le^al  intereft  a  party  ;  but  if  an 
obligee  has  afligned  over  the  bond,  and  a  prefum prion  of  its  be* 

ing  fatisfied  arifes  from  the  great  leng^th  of  time,  as  in  the  priefent 
cafe,  where  the  bond  was  given  by  Sir  James  Harrington^s  father 
in  1709,  and  afligned  over  in  1717,  and  no  demand  has  been 
made  in  22  yearsi  till  the  bringing  of  this  bill  in  1739,  by  the 
aflignee  \  the  reprefentativeof  the  obligee  ihould  be  a  party.  2  Atk. 
23  5 •      1 74  W     Brace  v.  Harrington, 

58.  The  reprefentative  of  tlie  obligee,  who  was  dead,  ought  to 
be  a  p^rty  in  a  bill  for  a  ne  exeat  regno  ag^init  the  obligor.  3  Bro. 
Cb.  Rep.  25.     1789.     Maif  V.  Fenwich 

59.  One  owner  of  lands  in  a  township  may  fue  for  himfelf  and  Occupiers 
the  other  land  owners  to  eftablifli  a  contributory  modus.  Anft.  5and  wn^ 
768.     36  G.  3.     Scarr  V.  Trinity  Coll.  Cambridge.)  er>* 

60.  It  was  held  not  neceflary  to  make  the  planters  parties  to  a 
bill  for  fpecidc  performance  of  articles  entered  into  in  England 
between  the  proprietors  of  two  provinces  in  America  refpe£ling 
their  boundaries,  the  tenure  of  the  planters  being  prefcribed  by  the 
articles,     i  ^<^  456.     1750.     Penn  v.  Ld.  Baltimore. 

61.  Bill  for  an  account  and  for  the  delivery  of  a  ftrong  boX|  Pawnw. 
which  was  in  tlie  cuftody  of  the,  defendant,  and  in  which  were 
found  jewels,  and  a  note  in  the  following  words:  ''Jewels  be- 
longing to  the  Duke  of  Devon/hire  in  the  hands  of  Mr.  Saville^** 
whofe  reprefentative  the  plaintiff  was,  and  in  whofe  pofleilion 

they  had  been  ever  fmce  the  year  1695  to  tbe  year  1745;  not  ne- 
ccflary  that. the  duke's  repr^-fentative  (hould  be  a  party,  l  Ve/. 
jo:.      1748.    Saville  V.  Tankred. 

62.  A  cuufe  permitted  ro  be  heard  without  a  neceflary  partyi  Party  be* 
he  being  beyoncl  f<ra.     Bttnb.  200.    1725.     Rogers  v.  Linton.  yoodfet. 

6^.  A.  dated  by  bobks  in  evidence  for  defendant  to  be  a  mer- 
chant abroad^  and  one  witnefs  fweanng  he  knew  him  late,  a  mer- 
chant abroady  and  no  evidence  of  his  return,  he  was  fuiSciently 
proved  out  of  the  jurifdiflion,  and  the  defendant  was  precluded 
from  obje£ling,  that  he  was  not  a  party.  I  Vef.jun.  417.  1792. 
Weymouth  v.  Boyer. 

64.  A  bill  charges  forgery  in  a  leafe»  and  prays  to  be  relieved  Party  to  a 
again  (I  it,  but  by  way  or  inducement  only  mentions  there  were  ^^?n/"'** 
fraudulent  circumflances  attending  this  cafe,  without  making  it 
a  di(lin£l  cbar|re  from  tbe  forgery,  or  bringing  the  truftecs,  who 
wer«  parties  to  the  leafe,  and  to  whom  the  fraud  is  imputed,  be- 
fore the  court,  and  for  want  of  this,  the  defendant's  counfel  ob^ 
je£ted  to  the  plaintiflF's  going  on  with  tbe  caufe.  Lord  Hardiificke 
Chancellor,  faid,  as  there  had  been  already  a  decretal  order,  and 
ai|  iiTue  to  try  the  forgeryi  and  brought  on  now  on  the  equity  re- 
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fenred ;  the  onlf  method  to  aflift  this  cafe  was,  to  }et  the  catifis 
ft#ud  oTcr,  and  to  alluw  the  plaintifFi  on  paying  the  cods  of  the 
oay,  to  file  a'  fupplrmental  bill,  in  which  he  may  charge  the 
fraud»and  make  the  tiullees  parties.  $jitkd  no.  1744-  Jonu^ 
▼.  Jones. 

65.  If  the  objeQion  by  the  defendants  in  the  original  caufe, 
for  want  of  partirs  to  the  fupplementsl  bill,  is  not  made  in  the  firft 
inftance,  it  is  too  late  to  do  it  when  the  caufe  cOmes  on  again, 
where  it  was  put  off  only  for  want  of  formal  parties,  in  order 
that  the  decree  might  be  complete^  2  Ati.  2iT^  '74S*  J^ms 
▼.  Jones. 
Ecnwiiidcr-  66.  Where  there  are  ever  fo  many  contingent  limitations  of  « 
truft,  it  is  fufficient  to  bring  the  truftees  brfore  the  court,  toge* 
ther  with  iim^  in  whom  the  fiift  remainder  is  vefted.  1  AtL  590. 
1738.     Hot>kins  V.  Dare. 

67.  A  remainder  man  expe£lant  on  an  eftate  tail,  need  not  be 
ii  party  to  a  bill,  one  end  of  which  is  to  impeach  a  iettlementj^ 
bccaufe  fuch  remainder-man  is  not  regarded  in  equity,  neither 
can  he  be- bound.    Ej.  Ca.  Abr.  vol.  2«  166.  Anon.  pi.  8. 

68.  In  a  bill  for  execution  of  a  truft  by  fettling  an  eftate  on  the 
federal  branches  of  a  family,  it  is  nectfl^ry  to  make  the  firft  per- 
fon  entitled  to  the  inheritance  a  party,  if  in  being.  2  Vef.^^%. 
1 75a.     Finch  V.  Finch. 

69.  Bill  to  eft'iblifti  a  cuftom,  whereby  the  owners  and  occu- 
piers of  certain  lands  in  the  parilh  of  Tort  Baldwin^  in  the  county 
of  Oxford^  were  obliged  to  keep  a  bull  and  boar  for  the  ufe  of 
the  parilhioners  It  was  objef)ed  at  the  hearing,  that  a  cuftom 
which  binds  the  inheritance  of  the  lands  can  never  be  eftabliflied 
in  a  court  of  equity,  without  the  owners  of  the  inheritance  are 
made  partis  s,  as  ^een*jCoi/egef  (who  were  owners, i^r.)  ought  to 
have  bren  here;  upon  which  objedlion  the  bill  was  difmifled, 
£unh.  i  8 1 .      1724.     Spend/er  v.  Potter. 

70.  If  a  remainder- man  in  tail  brings  a  bill  again  ft  tenants  for 
lif^  to  have  the  title  deeds  brought  into  court,  and  there  ^re  an- 
riuitants  upon  the  reverfion,  and  others  who  have  an  intereft  in 
the  truft  term,  they  mu ft  all^be  parties.  3w^/i(.57i.  1747* 
Pyicent  v.  Pyncent. 

71.  Where  a  mortgagee  has  a  plain  redeemable  intereft,  and 
makes  feveral  conveyances  upon  truft,  to  entangle  the  affair,  and 
to  reader  it  difficult  for  a  mortgagor  or  his  reprefentatives  to  re* 
deem,  there  it  is  not  ncceflary  that  the  plaintiff' Qiould  trace  out 
all  the  perfons  who  have  an  intereft  in  fuch  trufts,  to  make  them 
parties,  but  where  the  redemption  depends  upon  equitable  circum- 
ftances,  and  the  plaintiff  is  not  in  the  common  cafe  of  redemp*^ 
tion,  and  where  the  mortgagee  in  fee  has  made  an  abfolute  con- 
veyance, with  feveral  limitations  and  remainders  over,  the  decfce 
cannot  be  complete  without  bringing  at  leaft  the  firft  tenant  in 
tail  before  the  court.     2  Atk.  237.     1741*    T^t^^  ▼•  Homily. 

72.  If  an  anceftor  has  agreed  for  the  purchafe  of  particular 
laads,  and  dies  before  it  be  completedi  and  the  beir  at  law  brings 

a  bill 


Tcaaot  la 
taii. 


▼sador. 


Partg,  359 

• 

H  bill  againft  the  devlfees,  who  claim  under  the  ancellor's  will 
made  before  the  purchafe,  the  vendor  mud  be  a  party,  if  his  title 
be  doubtfuli  othcrwife  if  it  be  clear,     i  Ath.  572.     1738.   Green         ^ 
y«  Smith. 

73.. Bill  by  plaintifFsi  as  Icflees  of  the  xtOior  of  Winterlourne^  Vicar, 
for  a  portion  of  great  and  fmall  tithes  in  Stoke  Gifford^  being  a 
neiglibouring  parifti ;  the  tenants  and  the  lay  impropriator,  who 
claimed  the  great  tithe  in  Stoke  Gifford  were  made  parties ;  but 
becaufe  the  vicar  of  Stoke  Gifford^  who  might  be  entitled  to  the 
fmall  tithe,  was  not  made  a  p  :rty,  the  bill  was  ordered  to  be  dif- 
xnifled  ;  but,  upon  application,  (lood  over  with  liberty  to  amend. 
Bunh.  IT 5,      1722.     BaUy  v.  WorraL 

74.  Bill  for  tithes  by  the  bishop  and  fequeftrator  during  the 
incapacity  of  the  incumbc^nt,  difmifTed,  the  incumbent  not  being 
made  a  party.     Bunb,  141.      1723.     Bijhop  of  London  v.  Nicholis, 

75.  Bill  by  a  vicar,  againft  a  fequeftrator  for  an  account  of  the 
profits  received  during  the  vacation  :  it  was  obje£ted,  that*  the 
bi(hop  ought  to  have  been  made  a  party,  fince  the  fequeftrator 
is  accountable  to  him  for  what  he  receives.  By  the  ftat.  'x8  Hen.  8. 
the  court  thought  the  bifhop  (liould  have  been  a  party  \  by  con- 
fcnt,  the  c^ufe  was  referred  to  the  bifhop  of  the  diocefe.  Note^ 
It  was  faid  that  a  fequeftrator  could  not  alone  bring  a  bill  for  the 
tithes.     Bunb.  ii)2.      1724*     Jones  x.  Barrett. 

76.  The  reprefentatives  of  the  undertakers  for  briefs,  who  are  Undertak- 
dead,  need  not  be  brought  before  the  court,  for  they  arc  each  an-  «»fbrbficii. 
fwerable  the  one  for  the  other,  and  are  to  be  confidered  as  one 

body.     lAtk^i^^z.     1741.     Ex  parte  Angel* 

(C)  Want  of  proper  Parties.     The  Effeft  thereof.     i6Vio.>5y. 

J.  \  Bill  is  not  difmiflfed  for  wmt  of  proper  parties,  but  ftands 
^^  over  on  paying  the  cofts  of  the  day,  that  the  plaintiff  may 
have  an  opportunity  of  making  proper  parties.  4  Bro.  Par.  Ca* 
122.  1733-  Greeny.  Poo/e.  2  Atk.  1^.  1 737.  Anon.  3  Atk. 
III.      1 744.     Jo/tes  V.  Jones. 

2.  If  at  the  hearing  the  plaintiff  waives  the  relief  he  prays 
againft  a  pvarticular  perfon,  the  objection  for  want  of  his  being  t 
party  will  have  no  weight.  2  Atk.  296.  May  1742.  Pawlety. 
Bj/bop  of  Lincobu 

3.  Exceptions  may  be  taken  for  want  of  parties  at  the  hearing 
of  the  caufe,  or  the  bill  niay  be  demurred  to.  2  Atk.  510.  1 742* 
I)arwenty.  Walton. 

4.  But  it  muft  be  done  at  the  opening  of  the  proceedings,  and 
fcicfore  the  merits  are  difclofed.    '^Atk.iw.  1744.  Jonesy.  Jones. 

5.  If  the  objc£lion  by  the  defendants  in  the  origmal  caufe,  for 
want  of  parties  to  the  fupplemental,  is  not  made  in  the  firfl  in- 
ftance,  it  is  too  late  when  the  caufe  comes  on  again,  where  it 
was  put  off  for  want  of  formal  parties,  in  order  that  the  decree 
might  be  complete.     3  Atk.  217.     1745..     Jones  v.  Jones. 
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6.  'Wkere  a  caufe  ftands  over  for  want  of  making  fome  de« 
fendants  parties^  you  cannot  proceed  againft  any  other,  unlcfa  the 
plaintiff  will  fabmit  to  difmifs  hia  bill  as  to  tbofe  defendants  who 
are  improperly  brought  before  the  court.  3^/1,400.  i74$< 
JFicks  V.  MarJ>alI. 

'^^'^"•y-  (D)  Who  (hall  be  faid  to  be  Party.    When  and  by 

what  praying  Procefs. 

VIZHOEVER  comes  in  before  a  Matter  under  a  decree,  is  quafi 
^^    a  party  to  that  fuit,  and  if  he  brings  a  new  billj,  a  plea  that 
the  former  fuit  is  (till  depending  will  be  allowed.     S-^/^-SS?* 
1 747.     Nfve  V.  Wefion* 


cGj  ]aduper0. 


i6Viii.>59.  (Bj  In  ^hat  Cafes  and  how. 

^T^  HE  affidavit  to  ground  his  being  admitted  to  tatinjirmd 
^    pauperis  muft  be  made  by  him/elf.     2  Bro.  Ch.  Rep,  27a* 
1787,     WUkinfon  v.  Beljber. 

16VI0,  «59.      (cj  Favoured,  indulged,  puniflied,  or  reftrained, 

X.  pif  AINTIFFS  fuing  in  forma  pauperis  (hall  not  amend  by  lea?^ 
^    ing  out  defendants  without  paying  their  cods.    2  Bro*  Ci* 
^ep.  272.     1787.     Wilkinfon  v.  Beljber. 

2.  A  pauper  (hall  net  difmifs  his  bill  without  cods.  3  Brtu 
Ch.  Rep.  87.     1 7po.     Pear/on  v.  Beljber. 

3.  A  pauper  is  liable  to  be  committed  for  filing  an  improper 
bill.     4  Vef.jun.  630.     1799.     Pear/on  v.  Beljber. 

4.  On  a  motion  to  day  the  plaintiff's  proceedings  as  a  pauper^ 
till  he  paid  cofts  in  a  former  aflion,  wherein  he  was  nonfuited  \ 
it  appeared  that  the  nonfuit  was  upon  a  flip  of  the  attorney'Sj 
and  not  upon  the  merits  of  the  caufe,  which  the  defendant  might 
have  gone  into  notwithllanding,  if  he  would.  The  court-^Thi^ 
was  not  vexatious,'  apd  therefore  refufed  to  ftay  proceedings. 
JVinter  v.  SA>w,  2  Ztra.  878. 

5.  Per  curiam — It  is  fettled  in  C.  J?.,  and  we  rule  it  fo  herei 
that  a  pauper  (hall  not  pay  coi^s  for  not  going  to  trial  as  other 
plaintiffs  do.  But  if  the  cofts  are  taxed,  we  will  prevent  his  be- 
ing vexatious,  by  obliging  him  to  pay  them  before  he  lh<41  try  the 
^$iUfc*     Ntiaks  V.  Watis^  1  S^ra.  42P? 

6.  It 
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6.  It  was  moved  (on  the  authority  of  the  above  cafe  of  Noah  v« 
Watts)  that  the  plaiDtiff,  who  was  a  pauper,  might  be  reftrained 
from  going  on  to  trial,  till  he  paid  cods  for  former  notices. 
3ut  the  court  thought  that  cafe  did  not  put  it  on  a  right  foot,  and 
that  it  was  abfurd  to  make  any  rule  about  cofts  whilft  the  admif« 
fion  ftood ;  and  therefore  ordered  plaintiff  to  (hr w  cauie  why  he 
fliould  not  be  difpaupered.  And  on  affidavit  of  fervice  made  it 
abfolute.     Taylor  v.  Lovfff  2  Stra,  983. 

7.  After  a  nonfuit  in  trefpafs  the  court  will  (lay  the  proceedingv 
in  a  fecond  aftion  between  the  fame  parties  for  the  {aoic  raufe  until 
the  cofts  of  the  nonfuit  are  paid,  not  withftanding  the  pUintiffbea 
prifoner  at  the  time  of  bringing  the  fecond  a^ion,  and  fue  in  forma 
Pattptris.     Weflon  v.  Withers^  2  Term  Rep,  511, 

8.  The  plaintiff  fued  as  a  pauper^  and  was  nonfuited  \  after 
which  he  brought  a  fecond  aSton,  and  recovered.  And  it  was 
moved  on  behalf  of  the  defendant,  that  the  cofts  in  the  firft  ac- 
tion might  be  deducted  out  of  the  recovery  in  the  fecond,  but  it 
was  rcfufed.     Butler  v.  Innes^  2  Stra,  890* 

9.  A  plaintiff ^Af^r  is  not  entitled  to  iffue-money;  and  if  he 

Jjgn  judgment  becaufe  the  defendant  does  not  pay  it,  the  court 

will  fet  the  judgment  afide*    5  Term  Rep.  509.  By  a  lat« 

rale  of  court 
BO  judgment  (hall  be  finned  for  non-payment  of  ifTue-inoney  {  bot  tbe  fame  fliall  remain  to  be  taicd  at 
part  of  tbe  coftt  in  the  caufe.  6  Term  Rep.  477.  R.  M.  36  Geo*  3. — ^Sce  Rex  v.  Clarke,  3  Bnir- 
1398.  and  Rex  t.  Pcarfooy  %  £wrr  JP39. 
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(A)  What.  As  to  the  Intereft  of  Pawnee  or  Pawnor  j  »6vin.sgi. 

and  how  confidered. 

jp  TT7HERE  money  is  generally  lent  upon  a  pledge  it  will  not 
^^  deprive  tbe  lender  of  his  remedy  againft  the  perfon; 
but  to  do  that  there  mud  be  a  fpecial  agreement  to  (land  to  the 
pledge  only.  The  South  Sea  Company  v.  Duncomb.  Trial  at  bar 
m  B.  R.  2  Stra.  919.     2  Barnard.  48,  S.  C. 

2*  The  difference  between  bailing  and  pledging  o^  goods  is^ 
that  a  pawnee  hath  a  fpecial  property,  and  a  bailee  the  cuftody 
only.    Hartop  v.  Hoare^  3  Atk.  46. 

3*  The  difpofition  of  a  pawn  is  quite  variant  from  a  fale,  for 
%  vendee  can  transfer  the  thmg  to  any  other,  and  trade  is  thereby 
promoted ;  but  it  is  quite  otherwife  in  the  cafe  of  pawns,  for 
they  tend  to  Hop  the  change  of  the  property  of  the  things  that  are 
pledged  \  apd  that  is  a  fufficient  differenge  to  ipal;e  pawning  not 

fall 
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fall  within^e  cuftofti  that  a  fale  in  market  overt  in  an  open  fliop 
in  London  binds  the  property  of  a  ftranger.  Id*  ib. 
•  4.  Admiral  Stewart  by  will  gave  his  plate  to  truflees  for  the 
life  of  his  wife  durante  viduitaie,  requiring  her  to  fign  an  inven- 
tory^  which  (he  did.  She  afterwards  pawned  them  with  the  de« 
fendant  and  died.  In  trover  by  the  plaintiffs^  who  claimed  undev 
the  remainder-man,  a  fpecial  cafe  was  referved.  But  the  counfel 
for  the  defendant  gave  up  the  point  as  clear.  Hoare  if  ah  r. 
Parher^  2  Term  Rep.  376. 

5.  The  plaintiff",  as  alllgnec  of  the  cffcfts  of  Sir  S.  Evance^  a  bant^ 
nipt,  brings  his  bill  agalnft  the  company  to  oblige  them  to  fuffer 
him  to  transfer,  the  ftock  of  Sir  5.  E.  The  company  inGft  that  Sir 
5.  E.  was  their  banker,  and  greatly  indebted  to  them,  and  that 
upon  the  chufe  in  the  bankrupts'  a£t,  which  dircfis  the  commif- 
fioners  to  ftate  the  accounts  between  mutual  dealers,  they  (hall  he 
allowed  to  hold  the  ftock,  and  account  only  for  the  balance,  if 

Vttu  But  any  (hall  appear  againft  them.  And  the  Chancellor,  afjiftante 
the  reporter   jj^asmond  et  Price,  were  of  this  opinion,  and  decreed  accordin(rlT« 

AndinAf.-     I  S/rtf.  645. 

Btmcehi  et  Rcyai  Exchange  Affurance  Comfary,  i  Hq.  Ca.  Abr.  2.  pi.  8.  it  is  hid  that  there  was  in  thi» 
cafeanesp-efi  by-law  to  fubjtA  the  ftock  of  each  member  to  fadify  the  debts  they  Aould  owe  to  the 
company.  Aod  it  wu  then  held  that  i  company  has  oo  ri^ht  to  hold  the  fto^k  of  a  proprietor  for  money 
)cbt  to  hiia. 

6.  Trover  by  the  captain  of  a  (hip  againft  the  owner  for  a 
parcel  of  elephants'  teeth.  The  defendant  bad  entered  them,  to- 
gether with  his  own,  at  the  cuftom-houfe,  and  paid  the  duty.  It 
was  inGfted,  that  the  plaintiff  fliould  (hew  a  tender  of  the  duty^ 
otherwife  the  goods  were  in  the  nature  of  a  pledge.  But  Eyre  C  J. 
faid,  that  would  not  juftify  defendant  in  keeping  them,  for  he  had 
his  z€Lion  for  the  money,  and  if  he  would  fliew  what  the  duty 
came  to,  it  might  be  deducted  from  the  damages ;  which  wa« 
done.     Stone  y.  Lingitfood,  at  Gtiildbail,  Mkh*  izG.  Stra.  651. 

i^vin.  26^  ^B^  Redemption,     At  what  Time ;   aiid  ou  what 

Terms. 

A  Bill  was  brought  by  an  aflignee  under  a  commifSbn  of  bant* 
•^^  ruptcy  for  the  re-<ieliveiy  of  jewels  and  plate  pledged  by  the 
bankrupt  to  the  defendant,  who  had  alfo  given  a  promiflbry  note 
for  the  delivery  over  of  thofe  goods  to  the  affignee,  or  the  value 
of  them^  upon  the  aflighee's  paying  him  all  that  was  due.  By 
Way  of  defence  the  ftatute  of  limitations  was  infifted  upon,  and 
alfo  that  this  being  a  pledge  the  remedy  was  to  bring  trover,  and 
not  by  a  bill  in  equity.  But  Lord  Hardwicle  C.  held,  that  the 
ftatute  was  no  bar  to  this  demand,  for  no  time  being  given  for 
redemption,  the  bankrupt  had  during  life  to  redeem  \  chat  there 
were  cafes  in  which  there  might  be  a  right  to  come  into  equity  to 
redeem,  and  that  there  was  a  ftrong  reafon  for  it  here ;  the  plain* 
tiff  being  an  abfolute  ftr ao^er  to  what  was  due,  had  a  right  to 

com« 
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* 
come  into  equity  to  know  it,  in  order  to  make  a  tender,  which 
he  cannot  do  without  tendering  the  precife  fum.    Kemp  y.  Weft* 
brookj  I  Vef.  278. 

(D)  Redemption  of  Deeds,  ^c.  pawned. 

k«  /^  Having  afiigned  a  veflel  (in  confideration  of  a  debt  due) 
^*  together  with  the  policy  of  infurance  upon  it,  to  the  plain- 
tiff \  teftator,  covenanted  that  he  would  keep  up  the  infurance. 
The  veflel  being  at  fea,  C»  made  the  policy  accordingly ;  but  the 
broker,  being  his  creditor,  woidd  npt  part  with  it,  and  C.  con- 
fented  that  it  (hould  remain  with  him  as  a  pledge  for  his  debt. 
The  affignees  of  C.  (who  became  a  bankrupt),  having  fatisfied 
the  broker,  iofifted  that  the  broker,  being  the  agent  of  C,  and 
having  the  policy  in  his  cuftody,  it  was  a  leaving  by  the  teftator 
in  the  pofleffion  of  the  bankrupt  within  ai  Joe.  i.  c.  19.,  and  re* 
fufed  to  deliver  it  up.  But  Lord  Thurhw  C.  decreed  for'  the 
plaintiff.  Falkner^  Executor  of  Crowder^  v.  Cafe  et  al*  i  Bro.  Chan. 
Rep.  125. 

9.  A  leafe  having  been  pledged  by  a  perfon  (who  afterwards 
became  a  bankrupt)  to  the  plaintiff,  as  a  fecurity  for  a  fum  of 
money  lent  to  the  bankrupt,  the  pledgee  brought  his  bill  for  a  fale 
of  the  leafehold  eftate.    The  Lords  Comraiffioners  decreed  ac-  Unwt^hf 
cordingly}  for  this  is  not  within  theftatute^f  frands,/  4.     For  J??"^?*» 
the  contra£l  is  executed,  and  the  court  has  nothing!  to  do  but  fup-  fj^  ^  ^^ 
ply  the  legal  formalities*     Rujel  v*  Ruffel^  1  Bro.  Chan*  Rep.  269.  come  00 

again,  contt 
Lord  Thurhm  Ct  wbo  ordered  the  leafe  to  be  CbU* 

3.  In  Featberftone  v.  Fenwick^  May  1 7  84}  and  Haeford  v.  Carpenter ^ 
17  and  \^  April  l^i^^  Lord  Tburlow  C.  held,  that  the  depofit  of 
deeds  entitled  the  holder  to  have  his  lien  effe^uated  by  a  mort* 
gage,  although  there  was  no  fpecial  agreement  to  aflign ;  the  de- 
poGt  affording  a  prefumption  that  fuch  was  the  intent,  i  Brp. 
Chan.  Rep.  ih.  notis. 

(E)  Redemption.     Where  Goods  are  pawned  by  i«vm^- 

one  that  Is  not  Owner. 


THOUGH  a  fa£lor  has  power  to  fell,  and  thereby  bind  his 
principal^  yet  he  cannot  afiedi  the  property  of  the  goods  by 
pledging  them  as  a  fecurity  for  his  own  debt,  though  there  is 
the  formality  of  a  hiU  of  parcq^  and  a  receipt.  Per  Lee  C.  J. 
a  &rtr.  1178. 
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igyin,  180.  (^p)  Payment.    Devife  or  Settlement  for  PaymeiK  of 

Debts.     How.     Pari  pajfa. 

I-   A  Will  begins^  •«  As  to  all  my  worldly  cftate,**  my  debts  b«- 

*^  ing  (irft  paid,  I  give,  ksfc,  \  the  rral  eftate  is  liable  to  the 
debts,  nothing  being  deviled  till  the  debts  are  paid.  3  P.  H^mr. 
96.     Hii,  1 7 JO.     Harris  v.  Infiedtw. 

2.  One  by  will  charges  all  his  worldly  eftate  with  debts,  and 
dies  feifed  of  freehold  and  copyhcld  eftates,  which  he  particuUrly 
difpofcs  cf  by  tbc  will  -,  the  copyhold,  though  not  furrendered  to 
the  ufe  of  the  wiU,  ihall  yet  be  applied  to  the  payment  of  the 
debts.    Ihii. 

3«  If  a  man  charges  all  his  hnds  with  the  payment  of  his 
debts,  and  deviles  part  to  A*  and  other  part  to  £«,  (sV. ;  the  cre- 
ditors cannot  be  paid  out  of  the  lands  till  the  Mafter  has  certi- 
fied what  the  proportion  is,  which  each  devifee  ts  to  contribute : 
but  if  the  Mafter  certifies  that  the  debts  will  ezhauft  the  whole 
real  eftate,  then  the  creditors  may  proceed  againft  any  one  devifee 
for  the  whoje.     Ibid. 

4*  Money  arifing  from  the  fale  of  lands  devifed  to  be  foM  far 
the  payment  of  debts,  is  legal  aflets  in  the  hands  of  the  executor. 

Ail.  420.      1778.  Blatch  V.  Wilder. 

5«  Before  the  marriage  of  Edward  Joje  with  Aiory  BrmigUmi^ 
It  was  agreed  that  300/.,  till  it  could  be  laid  out  in  lands,lfhoukl 
be  fettled  in  truft  for  Edward  J9ye  for  life,  for  Mary  Broitgbim 
for  life,  and,  in  default  of  iflue,  to  the  ufe  of  fuch  perion,  and  for 
fnch  eftate,  as  (he  (hould  by  at»y  deed  direA  or  appoint,  and  for 
default  of  fuch  appointment,  to  her  right  heirs  for  ever.  Mory^ 
by  deed-poll  appoints  the  300/.  to  be  paid  to  her  hufband,  to  be 
employed  by  him  to  fuch  cbatitable  ufes,  or  other  purpofes,  as  he 
ihould  thinic  fit.  Edward  devifes  tliis  300/.  to  the  defendants^  in 
purfuance  of  his  wife's  directions.  The  300A  confidered  as  part 
of  Edward*^  afTets,  and  applied  in  payment  of  his  debts.  I  Atk.  465. 
i^ov.  1 739.     Hinton  v.  Joye. 

6,  The  marflialHng  of  aflets  by  letting  Gmple  contrad  cre- 
4itor8  come  in  the  place  of  a  fpecialty  creditor,  can  onl^T  be 
where  the  fpecialtv  creditor  had  a  remedy  againft  the  real  and 
perfonal  eftate  of  tne  debtor  deccafed,  whofe  aflets  are  in  queftion. 
1  Vef.  312.     N<nK  1749.     Lacatn  v.  Mertins. 

7.  The  court  will  go  as  far  as  it  can  to  attain  the  payment  of 
debts:  real  eftate,  where  charged,  is  aftecied  by  equitable,  as  weQ 
as  by  other  debts,  i  Fef.  483  6*  495-  J^nf  1750,  J^ley  v, 
fovfij. 

8.  Devife 


t.  Devife  that  all  debts  (hauld  be  firft  paid  and  fatisfied  i  cuf- 
toQiary  lands  futtendered  in  truft  for  (everal,  and  for  the  ufe  of 
fuch  a«  the  teftator  (hould  appoint^  and  devifed  in  diftindk  parts 
froiti  the  reft,  are  Aibje^i  to  debts;  the  firft  dirpofition  running 
over  all.     a  F^.  271.     IJS^*     Earl  of  Godoiphin  v.  Penrkk. 

9.  The  moft  liberal  conllru&ion  of  wills  is  to  be  made  for  ere* 
dilors.     Ibid  %^2, 

10.  Additional  legacy  to  A.  charged  on  the  real  and  perfonal 
eftatey  the  other  legacies  not  charged  on  the  real  eftate  :  If  A, 
cxhanfls  the  perfonal  eftate,  the  other  legatees  (hall  have  fatis- 
fadion  pro  tanto  out  of  the  real.     AtnbL  lay.  Hanby  v.  Roberts. 

T  I.  Equity  of  redemption  of  a  leafehold  eftate  held  to  be  equi* 
table  aflcts.     AmbL  308.     1756*     Hartweliy.  Cbitters. 

ta.  The  qucftioni  whether  a  revcrfion  after  feveral  eftates 
tail,  falling  in  after  the  death  of  the  reverfioner,  be  aflets  to  pay 
his  debts,  agitated,  but  not  determined,  i  Bro.  Ch,  Ca»  240. 
March  1783.     See  Frederick  v  Aynjcomb^  i  Atk.  39a. 

13.  An  equity  of  redemption  may  be  devifed,  granted,  or  en* 
Cailed^and  fuch  entail  may  be  barred  by  fine  and  recovery,  and  the 
perfon  entitled  to  it  is  the  owner  of  the  land,  and  a  mortgage  in 
fee  is  confidered  as  perfonal  aflets.  1  Atk,  605.  HiL  iTiT*  Caf' 
tcrne  v.  Scarf e* 

14.  Admiflion  of  aflcts  by  the  executor  to  one  legatee,  is  all 
admtflion  to  all.     2  Atk,  3.     EaJI.  1737.     Cook  v.  Martyn, 

15.  Where  an  executor  is  alfo  a  truftee  for  payment  of  debts, 
the  aflets  fliall  be  legal.  2  Atk.  50.  Jt^ly»  il^o.  Lewin  v. 
Okeley. 

16.  Cejlui  que  trujt  of  a  real  eftate  made  a  mortgage  upon  it  in 
fee,  and  devifed  the  equity  of  redemption  to  his  fon  ;hid  his  heirs, 
fubje^i  to  the  payment  of  his  debts,  and  died  indebted  by  bond^ 
and  fimple  contract ;  as  this  was  a  mortgage  of  the  whole  inheri- 
tance, and  nothing  remaining  in  the  mortgagor,  the  bond-creditor 
can  have  no  preference,  but  muft  be  paid  pari  pajffU  with  the  other 
creditors.     2  Atk.  290.     Aprii  1 742.     Plunket  v.  Peufon. 

17.  When  a  plaintiff,  efpecially  a  creditor,  mult  come  into 
equity  for  relief,  the  court  will  do  equal  juftice  to  all  creditors^ 
without  any  diftinclion  as  to  priority.     Ibid. 

18.  After  aflcts  are  difcovered  in  equity,  the  plaintiflF  fliall  not 
be  fent  to  law*  but  fliall  be  decreed  a  fatisfaAion.  2  Atk.  363. 
June^  '742-     ^ates  v.  Hambly. 

19.  H.  being  feifed  in  fee  of  an  eftate,  borrowed  money  in 
1724,  gave  a  bond  for  it,  and  a  mortgage  in  1728.  He  devifed 
the  mortgaged  eftate  and  a  freehold  for  three  lives  to  his  wife,  and 
appointed  her  fole  executrix.  The  queftion  was,  if  the  peifonal 
eftate  were  not  fufiicient  to  pa^  the  mortgage,  whether  the  eftate 
defcended  on  the  plaintiff  fliould  make  up  that  deficiency,  fo  that 
the  eftate  devifed  to  the  wife  might  not  be  aflected  whilft  there 
were  real  aflets*  Court  of  opinion  that  the  wife  had  a  rtglit  to 
have  the  devifed  eftate  exonerated  out  of  the  real  eftates  defcended. 
2  Atk.  430.     June  1744*     Galton  v.  Hancock. 

20.  If 
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Iq.  If  a  perfonal  eftate  U  increafed  by  any  eveot  after  the  tef« 
tator's  death,  if  is  part  of  the  refidue,  and  will  pafsas  fuch»  and  fo 
will  the  intereft  of  that  rcfidue,  for  that  intereft  is  zBtts* 
%  Atk.  473.     Dec.  1741-     Greeny*  EUns. 

21.  if.  had  power  to  charge  a  fum  of  money  on  land  by  deed 
or  willt  and  executes  it  by  a  voluntary  deed  ;  the  court  in  faTOur  of 
the  creditors  of  A.  will  confider  it  as  aflets.  3  Atk.  269.  July 
1745.     Pack  v*  Batburft. 

22.  Where  the  perfonal  eftate  has  been  exhaufted  in  payment 
of  fpecialty  creditors,  the  widow  (hall  ftand  in  their  place»  as  to 
the  amount  of  her  paraphernalia  upon  the  real  aflets  of  the  heir  at 
law.     3  Atk.  36Q.     June  1 746.     Sneljbn  v.  Corbet* 

23.  The  teftator  defiresthat  all  his  debts  may  be  difcharged  by 
his  executors,  adding,  *<  I  mean  thofe  onlyof  my  own  contraA- 
ingi  not  thofe  heavier  debts  by  my  family,"  and  gives  hisperfonal 
eftate  to  his  mother,  whom  he  makes  executrix,  defiring  her  to 

*  pay  all  his  juft  debts  exadly :  long  after  making  the  will  the  mo- 
ther buys  in  mortgages  charged  on  his  eftate  by  his  anceftors,  and 
the  fon  covenants  to  pay  the  money.  The  perfonal  eftate  is  ftiU 
exempted  from  the  principal  and  intereft  due  on  thefe  mortgages, 
which  are  ftill  a  charge  on  the  real,  i  Vef.  51.  Nov.  1747. 
Leman  v.  Nefvnham. 

24.  Devifee  in  truft  for  payment  of  debts  mortgages  the  eftate 
to  one  of  the  creditors  :  he  (hall  not  retain  it  for  his  former  debt, 
but  come  inparipaffu.     I  FeJ.  215. 

25.  Sir  R.  W.  reciting  himfelf  to  be  feifed,  fubje£l  to  incus- 
brancesy  of  an  eftate  which  was  mortgaged,  devifed  another  eftate 
for  a  term  of  twenty-one  years  in  aid  of  his  perfonal  eftate  to  pay 
bond,  and  book  debts,  and  by  a  fubfequent  claufe  to  pay  all  his 
debts  :  the  perfoilal  eftate,  and  the  term  fiiall  exonerate  the  mort- 
gaged fftate.  I  Bro.  Cb.  Rep.  240.  Marcb  1783.  Marcbhneft 
Dowager  of  Tnveedale  v.  Earl  of  Coventry. 

26.  Devife  of  an  eftate  for  payment  of  debts  takes  it  out  of  the 
ftatute  againft  fraudulent  devifes.  On  a  direction  to  pay  out  of 
the  rents  and  profits,  no  fale,  or  mortgage  can  be  made.  I  Bro* 
Cb.  Rep.  311.     0/7.  1783.     Linguard  v.  Earl  of  Derby. 

27.  Devife  to  fell  the  refidue,  after  payment  of  debts,  and  the 
money  to  be  part  of  the  perfonal  eftate,  on  a  total  infolvency,  held 
to  be  equitable  aiTets.  2  Bro.  Cb*  Rep.  94.  1786.  Batfom  v. 
Lindegreen. 

28.  A  fum  of  money  being  in  court  to  be  laid  out  in  lands, 
which  when  purchafed  would  be  fubje£l  to  the  bond  debts  of  the 
teftator,  the  debts  were  decreed  to  be  paid  out  of  the  fund  in 

/  court.     3  Bro.  Cb.Rep.  256.  Ea/l.  179U     Cattellr.  Money. 

29.  An  equity  of  redemption  is  not  equitable  aflets,  at  leaft 
as  agaitift  judgment  creditors,  who  have  a  right  to  redeeou 
4  Vef.jun.  538.     April  1 799.     Sbarpe  v.  Earl  ofScarborougb. 
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(  ^)  What  Debts  to  be  paid  by  vlrwe  of  fuch  isw\n.%%%. 

Devife  or  Settlement. 

/^NE  owes  a  debt  of  fimple  contrafl,  fix  years  pad,  whereby 
^^  his  debt  is  barred  i  after  which  the  debtor  by  will  charges  his 
lands  with  the  payment  of  all  his  debts,  and  dies ;  this  debt  is  re^- 
vivcd.     3  P.  jynu.  84.     Jones  v.  Eari  of  Strafford* 

See  Limitation^  Truft^  i^c» 

(R)  Devife  or  Settlement  for  Payment  oi  Debts  or  "fVin^. 
Legacies.  Where  they  fhall  be  paid  pari  pajfu. 

!•  ^  By  his  will  gives  an  eilate  for  life  to  his  wife,  and  in  the 
•"•  latter  part  creates  a  truft  term  for  payment  of  debts,  to 
take  place  from  the  day  of  his  death :  the  term,  though  fubfequent, 
(hall  take  place  of  the  wife's  eftate  for  life,  efpecially  as  it  is  a  truft 
term  for  raifing  money.  It  is  immaterial  how  a  teftalor  places 
the  feverat  devifes  in  a  will,  becaufe  the  whole  mud  be  confTrued 
together,  fo  as  to  make  it  confident,  i  Ath  419.  1737*  Ri* 
d»ut  V.  Dowdftig. 

2.  The  rule  as  to  marfhalling  aflets  on  behalf  of  a  legatee  ob- 
tains only  where  it  was  proper  to  be  done  at  the  time  when  the 
legacy  took  place,  i  AtL  486.  Eaft.  1738.  Proufe  v.  Abing' 
Jon* 

3.  The  plaintlflF  lent  A,  500/.  on  note,  on  aflurance  that  an  aunt 
had  left  him  4000/.  by  will.  A*  died  foon  after,  and  his  repre- 
fentatives  refufed  to  pay  the  500/.  as  the  legacy  was  dire£led  to 
be  laid  out  in  land,  and  fettled  on  A.  in  fee  ;  the  court  could  not 
let  in  a  (imple  contra£i  creditor  upon  money  fo  devifed.  2  Atl* 
307.     June  1742.     Trelanvny  v.  Booth. 

4.  As  long  as  the  fund  exifts  upon  which  a  legacy  is  charged, 
though  it  devolves  upon  the  heir  or  executor,  yet  they  take  it  fub- 
jefi  to  the  charge.     2  Atk.  6oj.     1743.     Wills  v.  Wirlej. 

j.  A.  agreed  to  purchafe  an  eftate  of  the  plaintiffs  for  ]2ooA 
but  died  before  he  had  paid  the  whole  purchafe*money ;  A.  by 
will,  after  giving  800/.  legacy  to  his  Gfter,  devifes  the  eftate  pur- 
chafed,  and  all  his  perfonal  eftate,  to  J,  K.  and  makes  him  ex** 
ccator ;  J.  K.  commits  a  devqfiavit  and  dies,  and  the  purchafed 
'  eftate  defcends  to  B,  K,  his  fon.  The  court,  to  give  the  legatee 
a  chance  of  being  paid  her  legacy  out  of  the  perfonal  aflets,  diredis 
the  plaintiff  to  take  his  fatisfadlion  upon  the  purchafed  eftate  for 
the  remainder  of  the  purchafe-money.  3  AtL  272.  Fet.  1745* 
PolUjefen  v.  Moore. 

<5«  Aflets  not  marflialled  in  favour  of  a  charity,     i  Vef.  no. 
.1748.    ArnM  f*  Chef  mam 

7.  Th« 


3^8  j^a^ment 

7*  The  real  affets  of  A.^  who  took  out  adminiftratiofii  to  £he  ct^ 
ecotrix  of  B.y  and  idminidered  de  bonis  non  to  B*^  and  who  entered 
into  the  ufual  bonds  to  the  ordinary,  followed  bj  B*%  legatees. 
5t  Vef,  368.      1 751.     AJbley  v.  Bailie, 

8.  Legatees  are  not  entitled  to  (land  in  the  place  of  fpecialtj 
creditors  againft  a  devifee^  AmbL  171.  1753*  Forrefier  t. 
Lord  Leigh, 

9.  By  devife  of  real  and  peafonal^  after  payment  of  debts  and 
legacies,  the  real  eftate  is  liable  to  debts  contraded  afterwards, 
and  to  Ic^'-icies  given  by  a  codicil  not  attefted  according  to  the 
ftatute.     AmbI,  ^^6,     iVbv.  1752.     Hannis  s .  Packer , 

10.  A.  by  will  appoints  a  certain  perfon  to  frll  his.eftares  fo^ 
payment  of  debts  and  legacies  \  bill  by  creditor  and  legatees,  wha 
are  papi(ls,to  be  paid  ^  and  held  entitled.  AmbL  'j6']*  Feb*  1776. 
Foone  V.  BUant, 

1  f .  The  court  ref ufed  to  give  a  widow  fatisfaAion  out  of  the 
teal  eftate  devifed  and  charged  with  debts,  for  her  paraphernalia^ 
Krhkh  had  been  fold  to  pay  her  hufband's  debts.  Ambl,  6*  Maj 
1739.     Ptobert  V.  Clifford. 

J  2.  Bill  filed  by  a  tutor  for  an  annuity  of  200/.  for  his  owzf 
life  againft  the  etecutors  of  the  pupil,  who  by  his  will  charged  bis 
eftate  with  all  his  debts,  by  bond,  mortgage,  or  fimple  contrafi. 
The  claim  was  fupported  by  letters  referring  to  an  annuity,  but 
no  fpecific  length  of  time  named.  Bill  difmified  without  cofis« 
I  Bro*  Ch>     Rep,  34.     Hil,  1779.     Jamefon  v.  Skipwitb. 

13*  Legacies,  no  fund  being  defcribed,  to  be  paid  in  the  cur-* 
rency  ot  the  country  where  the  will  was  made.  2  Bro,  Cb,  Rep, 
38.      1786.     Pier/on  y.  Garnet, 

14.  Tcftptor  ordered  his  eftate  to  be  fold,  and,  after  giving  a 
legacy  to  his  wife,  direded  the  remainder  to  be  vefted  in  his  ex* 
ecurors  for  paym^  nt  of  debts;  the' money  arifing  from  the  fale  is 
equitable  affets.  i  Bre,  Cb.  Rep,  135.  Baft,  1782.  Newton  v« 
Bennett, 

15.  Where  the  teftator  by  his  will  had  ordered  the  truftees  to 
poflefs  themfelves  of  his  tflatc's  and  fubftance,  and  to  pay  debts,  it 
wns  held  that  this  was  a  charge  on  the  real  eftate,  and  that  the 
aH'ets  fliould  be  marihalled  for  the  legatees  to  let  them  in  fo  far  at* 
the  perfonal  eftate  had  paid  towards  the  debts.  3  Bro,  Cb,  Rep* 
347.     Auguft  1791.     Foftery,  Cook. 

16.  Legacy  charged  upon  real  eftate,  and  payable  at  a  fotore 
day,  finks  as  to  the  real  eftate,  by  the  death  of  the  legatee  before 
the  time  of  payment,  and  the  aflVts  cannot  be  marihalled.     3  Vefi 

jun,  135.     June  1 796.      Fearcef,  Lcman, 

1 7.  Notwiihftanding  declarations  of  the  teftator  to  his  executor, 
that  he  never  meant  to  call  for  payment  of  a  promiflbry  note,  ic 
was  held  part  of  the  afTets,  which  were  infulEcient  for  the  lega«- 
cies,  a  charge  on  the  real  eftate  failing  for  want  of  proper  aC« 
teftation  of  the  will.    4  Fef.  jun.  6.     x  798.    Bjm      Go^rej* 
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^^  his  real  eftate  to  truftees  in  trull  to  pay  debts,  lie.  i 


and  all 
pay  debts,  C7r.  remain* 
der  to  his  daughter  in  tail,  remainder  over:  the  perfonal  eftate 
fliall  in  the  firil  place  be  all  applied  to  pay  the  debts.  3  P.  Wms. 
324.     Trim.  1734.     Haflewoods.  Pope. 

a.  A  provifo  in  the  will,  that  if  the  teftator's  perfonal  eftate^ 
and  houfe  and  lands  at  Ji^.  fliould  not  pay  his  debts,  then  his  ex- 
ecutors to  raife  t|ie  fame  out  of  his  copyhold  premifes  ;  the  rents 
iiot  being  fufficient  to  difcharge  the  teftator's  debts,  thefe  words 
^IW  give  the  truftees  a  power  to  fell  the  copyhold  lands  to  fatisfy 
his  intention  of  paying  his  debts,  z  Atk.  421.  Nov.  1739* 
Bateman  v.  Bateman. 

3.  A  man  cannot,  by  any  expreflion  in  his  will,  alter  his  eRate 
and  difappoint  his  creditors.  i  Atk,  j\6^.  1739.  HinUn  v. 
Teye. 

4.  Where  a  real  eftate  is  exprefsly  devifed  for  payment  of 
debts,  the  perfonal  eftate  is  exempted ;  but  if  the  real  is  not  fuf- 
ficient, the  perfonal  muft  be  applied.  2  Atk.  jg.  Nov,  1740. 
Bickfiee  v.  Page. 

5.  Debts  and  legacies  are  by  will  direAed  to  be  raifed  by  per- 
ccptioD  of  rents  and  profits,  or  by  leafing  or  mortgaging  the  land ; 
this  reftrains  it  merely  to  a  payment  out  of  rents,  and  the  court 
cannot  de<;reea  fale.  2  Atk.  105.  Dec.  1740.  Ridouht  v.  Eart 
ofPljmutb. 

6.  fi  man  cannot,  by  any  form  of  conveyance,  raife  a  fee  fimple 
to  his  own  right  heirs,  by  the  name  of  heirs,  as  a  purchafe,  fo  as 
to  prevent  the  reverfion  from  being  aitcts  to  fatisfy  the  fon's  debts, 
a  Atk.  57.     OEl.  1740.     Godolphin  v.  Abingdon. 

7.  George  fFard,  having  power  to  charge  his  eftate  with  2000/. 
by  bis  will  gives  500/.  apiece  to  his  two  fifters,  and  dies  indebted 
to  the  plaintiffs ;  this  2000/.  is  the  perfonal  eftate  of  George 
Wardf  and  liable  to  his  debts.  2  Atk.  172.  Aprii  1741.  Bain» 
ton  V.  Ward. 

8.  If  a  man  makes  no  difpofition  of  a  reverfion  in  fee,  which 
he  has  power  to  difpofe  of,  yet  it  fhall  be  ^ifcts.     Ibid. 

y.  Thomas  Delahay^  on  his  marriage,  fettled  his  eftate  on  him- 
felf  for  life,  on  his  wife  for  life,  remainder  to  trufte-s  to  prefervc* 
^contingent  remainders,  remainder  to  his  firft  and  every  other  fon 
in  tail  male,  remainder  to  himfelf  in  fee.  A  fon  is  bom  \  the 
father  dies  indebt^^d  by  bend  ;  the  fon  afterwards  dies  without 
iffue,  but  by  his  will  devifrs  the  eftate  to  the  defc^ndanc  in  fee : 
the  reverfion  beifig  come  into  pofleflion,  was  held  aflets  to  pay  the 
father's  debts.     2  Atk.  204.     Trin.  1741.     Kinnnjlon  v.'C/»rk. 

10.  Though  area!  eftate  be  devifed  to  be  fold,  yet  if  a  tcftator 
has  done  nothing  to  exempt  the  perfonal  eftate,   it  (hall  be 
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primaTiIy  liable ;  the  rule  is,  the  perfonal  edate  (hall  be  firft  ap^* 
plied,  unlefs  there  be  ezprefs  words,  or  a  plain  intention  of  the 
teftator  to  exempt  it,  or  to  give  it  as  a  fpeciEc  legacy.  ,  2  Atk.  624. 
July  1743.     Walker  v.  Jackf$n. 

1 1 .  A  fire  engine,  fet  up  for  the  benefit  of  a  colliery  by  a  tenant 
for  life,  (hall  be  confidered  as  part  of  bis  perfonal  cftate,  and  go 
to  the  executor  for  the  increafe  of  aflets  in  favour  of  crcrditors. 
3  Atk,  13.     Dec.  1743*     Lawton  v,  Lanvton. 

12.  Where  a  teftator  charges  all  his  eftates  for  payment  of  his 
debts,  the  devifee  of  a  particular  one  muft  take  fubjcdl  to  that 
charge.     3  Atk.  loi,     1744*     Clark  v.  SevfeL 

12'  A.  devifes  to  Sir  J.  B.  his  heir  Ciifton  lands,  he  paying  all 
debts  and  legacies  charged  on  thefe  lands,  and  after  his  deceafc  to 
his  nephew.  Sir  J.  B.  as  tenant  for  life,  is  obliged  to  keep  dow  n 
the  intereft,  if  the  principal  is  not  difcharged  ;  but  if  it  be.  be  is 
to  pay  one  third  and  the  reverfioncr  two  thirds.  3  AtL  2ci. 
1 744.     Bridgeman  ▼•  Dove* 

14.  Provifions  in  wills  for  payment  of  debts  relate  to  the 
time  of  the  tefiator's  death ;  the  words,  "  all  the  debts  which 
I  have  contraAed"  muft  beconftrued,  (ball  contra£k.     Ibid. 

15.  The  perfonal  cftate  is  liable  to  pay  the  debts,  unlefs  there 
is  a  fpecial  exemptioir  of  it.     Ibid. 

1-6.  An  advowfon  in  fee  in  grofs  is  aflets  by  defcent  to  fatisfy 

bond  creditors.     An  eftate  ^i/r  outer  w,  though  it  is  devifed,  wiU 

be  liable  to  debts  by  fpecialty  to  contribute  in  a  ccurfe  of  ad- 

tniniftration.     3  Atk.  460.     March  i'j^6.     Wejlf ailing  v.  Wefi'- 

failing. 

1 7*  Where  a  man  takes  an  eftate  as  executor,  it  is  aiTets,  for 
as  an  executor  he  can  take  nothing  without  doing  fo.  As  before 
the  ftatute  of  frauds,  granting  an  eftate  pur  outer  vie  to  A.  his  ex- 
ecutors, isfc.  would  have  made  it  aflets :  devifing  it  them  makes  it 
equally  fo.     IKd. 

18.  AiTets,  defcended  on  the  heir  at  law,  muft  be  applied  to 
the  payment  of  debts  before  the  lands  can  be  charged,  whic  h  are 
fpecifically  devifed.    3  Aik.  556I    Augu/l  1747.     Poms  v.  CorbeU 

19.  The  executor  of  a  bond  creditor  of  Sir  JV.  F.'s  brings  a 
bill  for  an  account  of  his  perfonal  eftate,  and  if  that  falls  (hort  of 
fatisfying  the  debts,  prays  that  a  fufficient  part  of  the  real  eftate 
may  be  fold.  The  real  cftate  never  having  been  aflets  of  Sir 
fy.  J^.,  the  lands  comprifed  in  the  fettlement  made  after  his  mar<* 
riage,  are  not  liable  to  his  jdebts  by  fpecialty,  for  they  are  not 
fpecific  liens  upon  the  eftate.  3  Atk.  ($31.  March  1747.  Brotvm 
T.  Danton. 

20.  Where  a  legacy  is  charged  on  real  eftate,  the  perfonal  ia 
sot  to  be  applied  in  aid.  i  Vef.  482.  1750.  Anu/burj  t. 
Brovm. 

.21.  Bequeft  of  100/.  to  a  daughter,  to  be  paid  by  the  executor 
within  a  month  after  the  death  of  the  widow,  to  whom  the  real 
eftate  was  devifed  for  life,  and  afterwards  to  the  fon,  the  executor^ 
in  fee  \  two  truftees  or  ovafecrs  bcipg  appointed  to  fee  the  wiU 
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-performed:   on  a  deficiency  of  aflets  the  real  eftate  fiiil!  be 
charged  with  the  I  do/.   1^^499.   J^h^li^'   Lyp4t  v.  Carter. 

22.  A  charge  by  the  will  of  the  whole  real  eftate  in  aid  of  the 
perfonali  for  debts  and  legacies,  is  not  reftrained  by  a  fubfequent 
devife  of  a  particular  part  for  that  intent^  without  negative  words 
for  that  purpofe.     a  Fef.  568.     Augujl  1754.     Ellifon  v.  Airtj. 

23.  Devife  in  truft  to  pay  debts  is  out  of  the  ftatute  againfl: 
fraudulent  devifes.  a  VeJ.  590.  1754.  Earl  of  Bath  v.  Earl  of 
Bradford. 

24.  Perfonal  eftate  held  not  exempt  from  debts  and  legacies,  by 
a  devife  of  a  competent  part  of  real  eftate  to  be  fold  to  pay  them. 
jlmbL  33.     1744*     Lord  Inchiquin  v.  French. 

25.  Legatees  are  not  entitled  to  ftand  in  the  place  of  fpectalty 
creditors  agaioft  a  devifee.  Ambl.  171.  1753.  Forrefter  y.  Lord 
Leigh. 

7.6.  A.  devifes  the  refidue  of  hi^  real  eftate  to  be  fold  for  pay- 
ment of  debts,  and  the  furplus  money  he  gives  to  nine  perfons ; 
the  refidue  of  his  perfonal  he  gives  to  his  fifter,  and  makes  her  ex- 
ecutrix :  held  (he  took  the  perfonal  exempt  from  debts.  Ambl.  581. 
Mich.  1715.     Hajford  v.  Benlows. 

27.  Devife  of  the  remainder  of  eifefts,  mortgages,  bonds,  (fc* 
to  charity,  the  court  ordered  the  mortgage  money  to  be  firft  ap- 
plied to  pay  debts.  Ambl.  635.  Dec.  1765.  Aitorney-General 
T.  Caldwell. 

28.  The  teftator  charges  his  real  eftate,  which  was  fubjeft  to 
a  mortgage  con  traded  by  his  anceftor,  and  alfo  all  his  perfonal 
eftate,  with  his  debts  and  legacies.  The  mortgage  (hall  be  borne 
by  the  eftate  originally  liable,  not  paid  out  of  his  eftates,  and  the 
executrix,  having  paid  it  out  ot  the  perfonal  eftate,  fliall  be 
repaid  the  money,  i  Bro.  Ch.  R^,  58.  Trin.  1779.  Lawfonyf^ 
Hudfon. 

29.  A  legacy  of  100/.  out  of  the  freehold  and  copyhold  eftates^ 
alfo  to  be  borne  by  that  fund,  and  not  paid  out  of  the  perfonal 
eftate.    Uid. 

30.  In  order  to  exonerate  the  perfonal  eftate  from  the  payment 
of  debts  and  legacies,  it  is  neceflary  not  merely  to  charge  the  real 
eftate,  but  the  will  muft  divtfk  the  application  of  the  perfonal 
eftate.     i  Bro.  Ch.  Rep.  144.     Eajl,  1782.     Samwellv.  Wake. 

31.  Debts  being  charged  by  will  on  all  tcftator's  worldly  eftate s^ 
copyhold  lands  are  liable,  as  well  as  freehold,  i  Bro.  Ch.  Rep^  273* 
1783.     Coombes  v.  Gibfon. 

32.  Notwithftanding  the  teftator  charges  a  term  for  payment 
of  debts,  a  leafehold  eftate  purchafed  by  him  fubje£t  to  a  mort- 
gage, (hall  bear  the  burthen  of  that  mortgage,  it  not  being  properly 
the  debt  of  the  teftator.     x  Bro.  Ch.  Rep.  454.     1785.     Duke  of 
Aneafier  v.  Meyer. 

33.  The  perfonal  eftate  fiiall  not  exonerate  the  real  of  a  debt 
BotcontfaQed  by  the  party.  2  Bro.  Ch.  Rep.  57.  178:).  Earl 
ef  TankirvilU  y.  Fatucet* 
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34.  Eft  ate  devifed  to  be  fold  for  payment  of  debts^  decrcfd  (0 
to  be,  without  exprefs  words  to  exonerate  the  perfonal.  2  Bro, 
CL  "Rip.  60  •     1786.     tVeU  V.  Jams. 

35.  A.  purchafed  aii  eftate  fubjc£l  to  a  mortgage  y  the  perfonal 
eftate  (hall  not  exonerate  the  real  of  the  mortgage  debt»  tbough 
the  purchafer  has  given  a  frefh  fecurity.  2  Bro,  Ch,  Rep.  10 1. 
152.     3  weddell  v.  TweddelL 

36.  Although  generally  a  defcended  eftate  (hall  be  applied  in 
exoneration  of  a  devifed  eftate,  though  under  a  charge  for  pay* 
ment  of  debts,  yet  it  Ihali  not  be  fo  if  the  devifed  eftate  be  ez- 
prefsly  pointed  out  in  aid  of  another  fund  provided  for  that  pur- 
pofe.     2  Bro.  Ch*  Rep.  257.     Nev.  1787.     Donne  v.  Levjis. 

37.  The  perfonal  eftate,  given  to  the  next  of  kin,  muft  be  ap- 
plied in  difcharge  of  the  teftator's  mortgages  not  being  exprefsly 
exempted,  although  it  will  be  thereby  exhaufted.  2  Bro,  Cb, 
Rep,  273.     March  1 787.     Philips  v.  Philips. 

38.  There  being  a  proviGon  in  a  fettlement  of  5000/.  for  a 
younger  child  at  21,  the  father  by  will  added  5000/*  more,  aod 
charged  all  on  a  refiduary  real  fund,  which  he  had  alfo  madeliable 
to  debts  and  legacies  in  aid  of  his  perfonal  eftate ;  the  charged 
eftate  (hall  not  be  exonerated  by  the  perfonal.  2  Bro.  CL  Rfp* 
3 1 6,     March  1 748.     Ward  v.  Lord  Dudley. 

39.  Lrafehold  eftates  fpecifically  devifed  (hall  be  applied  in 
payment  of  debts  before  copyhold  devifed  for  that  purpofe,  but 
unfurrendercd.  z  Bro.  Ch.  Rep.  ^i^*  April  fjBd.  Bixlejs* 
Ealing. 

40.  Eftates  charged  by  will  with  the  payment  of  debts  ordered 
to  be  fold  if  neceflary ;  the  heir  at  law  being  in  the  Eajl  Inius^ 
and  the  devifee  infane.  2  Bro.  Ch.  Rep.  399.  Dec.  1788. 
Williams  v.  Whingate, 

41.  Under  a  general  charge  for  payment  of  debts,  where  the 
teftator  had  freehold  and  copyhold  eftates,  and  fold  all  bis  free- 
hold in  his  lifetime,  the  copyhold  were  held  liable*  3  Bro.  Cb» 
Rep.  257.     £q/l.  1791-     Kenti/b  v.  Kentijh. 

42.  Teftator  having  two  eftates  on  mortgage,  orders  the  debt 
upon  the  one  to  be  paid  out  of  his  perfoual  eftate,  and  charges  the 
other  upon  the  mortgaged  premifes,  and  gives  the  refidue  of  bis 
perfonal  eftate  to  pcrfons,  by  whbfe  death  in  his  lifetime  it  lapfes; 
the  mortgage  debt  charged  upon  the  mortgaged  premifes  ihall  be 
paid  out  of  the  perfonalty ;  for  though  he  exonerated  the  perfonal 
eftate  for  the  legatees,  non  conjlat^  he  meant  fo  to  do  for  the  next 
cf  kin.     3  Bro.  Ch.  Rep.  322.     Augufi  1791*     Halt  v.  Cox. 

43.  Teftator  by  his  will  ordered  the  truftees  to  poflefs  tbem- 
felves  of  his  eftates  and  fubftance,  and  to  pay  debts.  This  is  a 
charge  of  the  debts  on  the  real  eftate.  3  Bro.  Ch.  Rep»  347* 
Augufi  1791.     Fojltr  v.  Coolt. 

44.  Money  having  been  ordered  to  be  paid  to  the  huiband  in 
right  of  his  wife,  and  he  dying  before  payment,  it  was  held  a  veiled 
intereft^  and  payable  to  his  executor.  3  Bro.  Ch.  Rep.  3^^« 
Auguft  1 79 1 .     Heygali  v.  Anne/ley. 

45.  Dcvife 
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4^.  Devife  of  copyhold  fubjedl  to  a  mortgage,  not  fufficient  to 
exonerate  the  perfonal  eftate  from  the  payment  of  the  mortgage 
money.  3  BrQ.  Cb.  Rep*  545.  £afl.  1792*  ^^/^  v.  Sari  of 
TankervilU, 

46.  A.  being  mafter  of  both  funds,  charges  a  debt,  which  was 
perfonal,  on  the  real  eftate  ;  his  heir  (hall  not  have  it  exonerated 
by  the  perfonal  eftate.  4  Bro.  Ch.  Rep.  ipp.  HiL  1793*  Ha^ 
milton  V.  WorUj. 

47*  AftiT  paying  debts  amounts  to  a  charge  for  debts,  for  which 
very  little  is  fufficient,  the  court  leaning  that  way.  i  Vtf.jun.  440. 
1 792.     Ridney  v.  Couffinaker. 

48.  Though  a  general  charge  of  debts  upon  a  devifed  eftate  will 
not  prevent  the  previous  application  of  an  eftate  defcended,  yet  if 
the  devifed  eftate  is  fele£ledy  and  appropriated  to  the  debts,  it  is 
liable  before  the  eftate  defcended  :  but  this  arrangement  does  not 
bind  the  creditor.  3  Vef.jun*  114.  July  l^^•  Manning  v. 
SpoQner. 

49*  The  order'of  application  of  debts :  ift,  the  perfonal  eftate, 
unlefs  exempted  exprefsl/,  or  by  plain  implication ;  2dly,  eftates 
devifed  for  the  particular  pucpofe  of  paying  debts ;  3dly,  eftates 
defcended;  4thly,  eftates  devifed.  3  Vef.jun.  117.  y»/y  1796. 
Manning  t.  Spooner.  ^ 

50.  Real  eftates  devifed  held  liable  to  fimple  contrad  debts 
under  a  diretlion  in  the  beginning  of  the  will,  that  debts  and  fu- 
neral expences  (hall  firft  be  paid :  that  which  defcended  to  dm 
heir  by  the  failure  of  the  devife  to  be  firft  applied.  3  Vef.  jum. 
545.     Avgu^  l^qf.     H^i/liams  V.  Cbitty. 

51.  Devife  after  payment  of  debts;  the  lands  are  charged. 
3  Vef^jun.  738.     Jiflny  1798*     Shallerofs  y.  Fiffdep. 

52.  Specihc  difpofition  by  will,  fubjedi  to  annuities  and  lega- 
cies,  held  auxiliary  only ;  the  general  perfonal  eftate  to  be  applied 
in  the  firft  inftance.  4  Fef.Jun.  76.  July  1798.  Holford  v. 
Wood,  •  .    > 

53.  To  exempt  the  perfonal  cft\it6  fronrthe  payment  of  tba 
debts,  the  will  mu(l  afford  a  neceCTary  implication,  viz.  that  in- 
ference that  leaves  no  doujbt  upon  the  mind,  of  the  judge.     5  Vef. 

yw//.  540.     July  i^oo.     Hartley. y.  HnrU, 

54.  Tcftatrix  after  giving  an  annuity  and  legacies,  devifed  her 
real  eftate  fubje£l  to  the  faid  annuity  and  legacies,  and  her  debts 
and  funeral  and  teft^mentary  eXpencesi  and  the  debts  of  her  late 
brother.  The  a(rets  were  marihalled  in  favour  of  a  legatee  by  a 
codicil.     4  Vef.jun,  769.     1 799.     Norman  v.  MorrelK 

5;.  The  perfonal  eftate  beinj;tamply  fufficient  for  the  debts, 
though  not  equal  to  the  difcharge  of  the  legacies  in  full,  and  the 
real  eftate  being  devifed,  the  court  would  not,  under  a  diredton  to 
the  executors  to  pay  the  debts  and  funeral  expences  as  foon  as 
conveniently  might  be,  mar(hal  the  aflets  in  favour  of  the  legatees. 
5  Vef.jun.  359.     March  1 800.     Keeling  v.  Brown, 

See  Charge,  Condition^  Tender f  Trials  Affets^  Devife^  and  other 
proper  titles. 
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tsvia.  30T>  ^A)  Penalty  of  Bonds^   csfr.     Relieved  or  enlarged. 

And  what  (hall  be  fatd  a  Penalty. 

I*  ^HE  bill  was  for  relief  againft  a  judgment  on  a  bond|  in 
^    which  the  plaiotiflF  was  jointly  bound  with  his  fon,  in  the 
-    penalty  of  looA,  that  the  fon  (hould  not' commit  any  trefpafsin 
theDuke«fJ9^ai^r^*8  royalty,  by  Jbootingf  huntings  Jiflnng^  &r. 
except  with  the  licence  of  the  gamekeeper,  or  in  company  with  a 
qualified  perfon :  the  fon  having  caught  two  flounders  with  aa 
angle  rod,  the  bond  was  put  in  fuit,  and  judgment  for  the  penal- 
ty :  the  gamekeeper's  brother-in-law,  and  a  fenrant  of  the  duke's, 
afked  the  plaintiff's  fon  to  angle  with  them,  when  he  caught  the 
flounders  {  and  (he  verdift  was  found  merely  on  their  evidence. 
Lord  Hardwichf  Chancellor,  decreed  the  plaintiff  (hould  be  re- 
lieved againft  the  verdiQ,  and  that  the  duke  fliould  refund  the 
'    looA  recovered  on  the  bond,  and  the  40/.  damages.     2  M.  190* 
1741.    Roy  V.  Duii  of  Beaufort. 

2.  A  bond  given  by  plaintiff"  to  defendant,  who  was  a  hair 
merchant,  as  a  fecurity  for  his  fervice  and  behaviour  in  Flanders 
as  an  agent  for  buying  hair ;  and  as  a  fecurity  for  his  performance 
of  the  agreement  he  depofited  loo/.  in  defendant's  hands.  He 
bought  only  5A  worth  of  hair,  and  returned  to  England  before  the 
time  agreed.  This  penalty  cannot  be  decreed  here,  becaufe  this  is 
a  bond  for  fervice  only,  and  different  from  a  nomine  neen^  in  leafcf 
to  rrrvMit  a  tenant  from  ploughing.  3^/4.395.  1746.  Btn- 
fon  V.  Gibfonm  '    "     • 

3.  Where  a  perfon  is  guilty  of  a  breach  of  a  bond  given  as  a 
fecurity  not  to  defraud  the  revenue,  this  court  will  not  reiiere 
againft  it,  becaufe  it  is  confidered  in  law  as  a  crime.     Hid, 

4.  The  court  in  this  cafe  can  only  direct  an  a£lion  at  law  upon 
a  quantum  damnifcaius  to  try  how  far  the  defendant  has  been 
daimnified.    Ibid. 

5.  On  marriage  the  two  [fathers  agree  to  fettle  lands.  One 
does  fo:  the  other  gives  a  bond  of  6oo/.  with  laoo/.  penalty, 
if  he  does  not,  he  has  not  eleAion  afterwards  to  forfeit  the  600/. 
or  fettle,  the  fettlemenc  being  the  primary  agreement,  and  the 
600/.  only  a  penalty  for  further  fecurity.  2  Vef  528.  I7S4« 
Chilliner  v.  Cbilener* 

0.  in  a  ita(c  ot  lands  renewable  for  ever,  the  leflee  covenants, 

that  he  and  his  heirs  (liall,  with  all  their  family,  live  on  the  de- 

mifed  premifrs  during  the  continuance  of  that  and  every  other 

leafe  i  and  tliat  whenever  he  or  they  (hall  fail  fo  to  dO|  an  addi- 
tional 
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tional  rent  fliall  become  payable,  with  the  ufual  remedies  of 
diftrefs  and  entry  to  compel  the  payment  thereof.  The  reafon- 
ablenefs  of  this  covenant  is  properly  triable  at  law,  and  a  rourt 
of  equity  ought  not  to  intcrpofe  or  give  relief  againft  it.  6  Bro* 
P.  C.  ^\1.     1770.     Portfonby  v.  Adatns* 

7*  A  leiTfe  covenants  not  to  plough  up  any  of  the  ancient  mea« 
dow  or  padure  ground,  and  if  he  does  to  pay  an  additional  yearly 
rent  of  5/.  an  acre.  This  increafed  rent  is  not  to  be  conGdered 
38  a  penalty,  but  as  a  liquidated  fatisfa£lion,  fixed  and  agreed 
upon  by  the  parties.  And  therefore  upon  an  a£tion  brought  for 
recovering  it,  a  court  of  equity  ought  not  to  interpofe,  or  give 
any  relief.     6  Bro.  P.  C,  470.     177a.     Rol/e  v.  PeUrfon. 

8.  Where  the  penalty  of  a  bond  is  only  to  fecure  the  enjoyment 
of  a  collateral  obje£i,  equity  will  grant  an  injunction  agaipft  a 
fuit  for  the  recovery,  and  an  iflue  quantum  damnificatus  to  try  the 
damages.  l  Bro.  Ch.  Rep.  418.  1784.  Stoman  v.  Walter. 
Sec  Hardy  v.  Martin*     l^^'i•     S*F.  in  notis. 

9.  Upon  an  information  and  verdidl  againft  feveral  perfons, 
for  obltttt£ling  a  cuftom-houfe  officer  contrary  to  the  ftatute 
18  Geo,  I.  r.  18.  /  25.  each  defendant  is  feparately  liable  to  the 
penalty  impofed  by  the  ad.  For  where  an  offence  created  or 
made  penal  by  ftatute,  is  in  its  nature  fingle,  one  fingle  penalty 
only  can  be  recovered,  although  feveral  join  in  committing  it  \ 
but  if  the  offence  is  in  its  nature  feveral,  each  offender  is  feparately 
liable  to  the  penalty.     Rex  v.  C/arhf  Cowp.  6 1  o. 

10.  A  perfon  can  commit  but  one  offence  on  the  fame  day  by 
exercifing  his  ordinary  calling  on  a  Sunday^  contrary  to  the  ftatute 
2y  Car,  2.  €•  7«  And  if  a  juftice  of  peace  proceed  to  conviA  him 
in  more  than  one  penalty  for  the  fame  day,  it  is  an  ezcefs  of  jurif« 
diflion,  for  which  an  adion  will  lie  before  the  conviAions  are 
quaflied.     Crepps  v.  Durden,  Cowp.  640. 

For  more  of  Penalty  in  general  fee  Conditions^  Covenant^  OUi* 
gations,  and  other  proper  titles. 
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(A)  At  the  Common  Law*  isvin.  307. 

I.   A  N  a£lion  will  lie  for  a  fupprejjio  veri  in  a  return  to  a 
^^   mandamus,  as  well  as  for  an  allegatio  falfi,     Tbe  King  v. 

Lyme  Regis^  1  Dougl.  156. 

2.  In  Miller^^  cafe,  3  fVilf  4^7.     2  Bt.  Rep  881.    Lord  C.  J. 

Di  Grey  laid,  it  was  a  miltake  mankind  had  fallen  into,  that  a 

B  b  4  perfon 


perfon  cannot  be  cpnTiAed  of  perjury  who  fwe^rs  that  he  rtm&p 
or  believes  a  h(k  to  be  truCi  for  that  be  certainly  may^  and  it  only 
renders  ttie  proof  of  it  more  difficult.  And  in  the  cafe  of  The  King 
V.  Pedley,  B  R,  Trin.  term  17849  this  opinion  was  confirmed  by 
Lord  Mansfield.  Cafes  in  Cr,  Lanv^  269.  This  queftion  was  alfo 
agitated  in  the  Common  Pleas,  Mich,  term  1780,  by  Mr.  Serjt. 
Walker^  when  Lord  Loughborough  and  iiU  the  other  judges  were 
unanimous,  that  belief  was  to  be  confidered  as  an  abfolute  term, 
and  that  an  indictment  might  be  fupported  upon  it* 

'^V'»  3"'  (B)  Punifhable.     How.     At  Common  Law,  and  by 

Statute. 

1. 1 F  the  defendant  perjure  himfclf  in  his  anfwer  in  Chanceiyft 
^  the  Exchequer-chamber,  or  the  \\\x^  he  is  not  punifliabic 
by  the  (lat.  5  £/rz.,  for  it  extendeth  but  to  witnefles :  but  he  is 
punifhable  for  the  fame  by  indi£lment  at  common  law.  2  Burr. 
1 1  Spf  p^f^  Lord  Mansfield' 

%.  3y  31  Geo.  2.  c.  10.  /  24.  to  take  a  falfe  oath  in  order  to 
obtain  letters  of  adminiftration  to  a  feaman's  efie^is  is  a  capital 
offence. 

3.  Profecutlons  upon  the  (tat.  5  £//z.  c.  9.  being  more  difficult 
than  by  indidlment  at  common  law,  are  very  feldom  brought, 
efpeciaily  at  the  feffions  :  and  at  common  lawjuftices  of  the  peace 
have  no  jurifdidion  over  the  offence.  2  tianvk.  c.  8.  f  38. 
Stra.  io88.  The  fafer  and  mod  ufual  mode  therefore  is  by 
indi£tment  at  the  affixes  or  in  the  King's  Bench.    3  ^urn^  ^94. 

isvin^i^  (C)  Punifhable.     In  refped  of  the  Court  or  Pcrfons, 

before  whom. 

1. 1  N  the  cafe  of  The  King  v.  Alferd^  fummer  affizes  for  Somerfet 
^  1776,  the  defendant  was  indited  for  perjury  in  a  caufe 
tried  at  the  affizes  before  Mr.  Juftice  IVilles.  The  caption  of  the 
indi£tment  recited  the  names  of  the  judges  who  were  in  the  com- 
miffipn,  and  charged,  "  That  at  the  faid  trial  before  the  Hon. 
Ediuard  Willes^  one  ofthejuflices  aforefaid,  the  defendant  took  his 
corpora]  oath,  {fTr.  he  the  faid  Ed.  WiUes^  then  and  there  having 
competent  authority  to  adminifier  an  oath  to  the  defendant  in  that 
behalf.'*  Tne  prifoner  was  found  guilty.  But  Mr.  Baron  Ejre^ 
who  trkd  the  caufe,  doubted  of  the  authority  of  one  commiJJUner 
to  adminifter  the  oath ;  the  record  of  nifi  prius  which  was  read  in 
evidence  dating,  in  th^  ufual  form,  that  tne  trial  was  before  both 
^he  judges  ;  and  therefore  another  doiibt  arofe,  whether  the  evi- 
dence maintained  the  indictment.  On  reference  of  the  firft  Hit* 
term  1777,  the  judges  were  unanimous  that  either  of  the  judges 
may  adininiflrr  the  oaths  confequently  there  was  00  variance^ 
fin(i  ^he  conviction  good.     Cafes  in  Cr^  Law,  179. 
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1.  ^n.  Whether  a  falfe  oath,  taken  in  DoAors  Commons  fov 
t)ie  piirpofe  of  obtaining  a  marriage  licifwe^  is  perjury.  Aiexandet'i 
cafci  Co/I  in  Cr,  Law^  74. 

3,  ^4.  If  any  magiftrate  is  juftifiable  in  taking  a  voluntary 
affidavit  in  any  extrajudicial  matter.  Vide  15  Geo.  3.  r.  39. 
3  ^4/rM|  244. 

4.  Juftices  of  affize  (fitting  the  court  or  within  14  hours  after) 
may  order  a  witnefs  to  be  profecuted  for  perjury,  and  aflign  coun- 
fel ;  and  the  profecution  (hall  be  without  tax^  dutyj  or  fee*  By 
ftat.  23  Geo.  2.  r.  lif 

(E)  Punifliable,     la  refpedl  of  its  being  a  Thing  i<vs«*3's* 

material  or  not  to  the  Iflue. 

1.  1  T  is  not  neceflary  that  it  appear  to  what  degree  the  point  in    • 

^  which  a  man  is  perjured  was  material  to  the  iflue;  for  if  it 
U  but  circumftantially  materiali  it  will  be  perjury,  i  Lord  Ray  * 
SHond^  258. 

2.  Much  lefs  is  it  neceflary  that  the  evidence  be  fufGcient  for 
the  plaintiff  to  recover  upon  ;  for  in  the  nature  of  the  thing  an 
evidence  may  be  very  material,  and  yet  it  may  not  be  full  enough 
to  prove  dircQly  the  point  in  queftion.     2  Ld.  Raym.  88y. 

3.  And  it  is  incumbent  on  the  profecutor  to  prove  the  materia 
jUity  of  the  perjury, 

r 

(I)  Adions  and  Pleadings.  term-stf. 

1.  TN  an  indi£^ment  for  perjury  committed  at  an  Admiralty  Sef- 
'*'  Con,  where  the  commiQion  was  direded  to  A.  B.  and  C. 
and  others  not  named,  of  whom  A.  B.  and  C.  were,  among  others^ 
fo  be  ones  the  court  will  take  it  to  mean,  that  if  either  of  the  per- 
fons  named  of  the  quorum  were  prefent  it  would  be  fufficient,  (lat* 
ing  ^h^t  at  fuch  a  court  J,  K.  was  in  due  form  of  law  tried  upon  a 
certain  indiclment  then  and  there  depending  againft  him  for  murder; 
and  that  at  and  upon  the  /aid  triai  it  then  and  there  becatne  and  was 
0  9f$dteriat  qneftioni  whetHc^r,  ^c.  are  fuffictept  averments  tliat  the 
perjury  was  committed  on  the  tri<il  of  J.  K.  for  the  murder  \  and 
that  the  queftion  on  which  the  perjury  was  afligned  was  material 
at  the  trial,     Re^  v.  JDowHo,  5  Term  Rep^  311. 

2.  An  indictment  for  prrjury  afligncd  on  an  afiidavit  fworn 
before  the  court,  need  not  (tate,  nor  is  it  neceflary  to  prove>  that 
the  affidavit  was  filed  of  record,  or  e^diibited  to  the  court  or  in 
any  manner  ufed  by  t^e  party.     Rex  v  Cropley^  7  Term  Rrp.  3 1 1. 

3.  Perjury  may  be  afligncd  upon  the  affidavit  of  an  attorney  of 
)he  court,  made  in  anfwer  to  a  charge  exhibited  againlt  him  in  a 
fummary  way  for  having  ia  his  pofleflion  blank  pieces  of  paper 
with  affidavit  (lamps  and  the  fignatures  of  a  Mafter  Kxtraordin^ry 
\ix  Chancery^  ^nd  anQther  p^rfon  at  the  bottom  vf  the  papers.  Ibid, 

4.  It 
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'  4.  It  18  no  objeAion  to  fuch  an  indi£iment  that  it  is  not  ftated 
where  the  dourt  was  holden,  where  the  original  application  was 
made,  or  when  the  rule  was  made}  calling  on  the  defendant  to 
sinfwer  the  charge,  a  fufficient  inducement  being  laid  to  the  h€t 
of  taking  the  falfe  oath.     Hid. 

5.  To  found  an  indidment  for  perjury,  the  r^quifite  crrcum* 
ftances  are  thefe ;  the  oati  mujl  he  taken  in  a  Judidai  proceedings  bc" 
fort  a  competent  jurifdiBion^  and  it  mufi  be  m^Uerial  to  the  quejiion  dc^ 
fending^  and  falfe.     Rex  v.  AyUtt^  1  Term  Rep.  69. 

6.  in  the  indiflment  there  mud  bt  an  ai]^'{;<ltion  of  time  and 
place^  which  are  fometimes  material  and  neccflary  to  be  laid  with 
precifion  and  fometimes  not*    Ibid. 

7*  Where  time  is  not  material,  it  need  not  be  pofitively 
averred,  and  if  under  a  videlicet^  may  be  rcje£ted.     Ibid  70.  (i)« 

8.  It  is  not  ncceflary  to  fet  forth  in  an  indictment  for  pv'rjury 
to  miich  of  the  proceedings  of  the  former  trial  as  will  (htw  the 
materiality  of  the  queftion  on  which  the  perjury  is  afligned,  it  is 
fufficient  to  allege  generally  that  the  particular  queftion  became  a 
material  queftion.     5  Term  Rep.  318.     Rex  v.  Dowlin. 

9*  By  the  23  G.2.  c.  1 1.  The  profccutor  need  only  fet  forth 
in  the  indi£iment  the  fubftance  of  the  offence  charged,  and  hj 
what  court,  and  before  whom  the  oath  was  taken,  (averring  fudi 
court,  iic.  to  have  competent  authority  to  adminifter  the  fame,)  and 
without  fetting  forth  thecomniffion  or  authority  of  the  court,  lie. 

ID.  But  where  the  profccutor  in  perjury  undertakes  to  fet  out 
in  the  indi6lment  more  of  the  proceedings  than  he  need  under  the 
ftat.  22  G.  2.  r.  II.  he  muft  fet  them  forth  corredly.  5  Term 
Rep.  3 1 7. 

11.  In  an  indiftment  for  perjury  at  common  \zw^  the  words 
^<  falfely,  malicioufly,  wickedly,  and  corruptly,"  imply  '*  wil- 
fully." But  on  the  5  Eli%.  c.  9.  it  muft  be  exprefsly  laid  to  have 
been  nvilfullj  committed.     C^x's  cafe,  Cr*  Cafes^  82. 

12.  An  indi£tment  for  perjury,  laying  the  offence  to  have  been 
/              committed  <*  at  the  Guildhall  of  the  city  of  London^*  is  bad,  for 

the  venue  muft  be  laid  in  fomt  pari/b  or  ward.    HarriiscdSc^ 
2  Cr.  Ca.  928. 

13.  Perjury  committed  at  the  Old  Bailey^  on  a  trial  before  a 
Middlefex  jury,  is  laid  in  and  tried  by  a  jury  of  the  city  of  Londof§m 
Dougl.^g4. 

14.  On  a  convidion  for  perjury  in  an  affidavit,  exception  was 
taken,  that  there  appeared  a  material  variance  between  the  indid* 
ment  and  the  affidavit ;  for  in  the  affidavit  the  defendant  fwore 
that  <*  he  underftood,  and  believed,*'  i^c.  whereas  the  affignment 
of  the  perjury  in  the  indidment  was,  that  *^  he  undertood^  and 
believed,''  &r.  omitting  the  letter  /.-  when,  per  Lord  Mansfield^ 
<*  The  true  diftinQion  ftems  to  be  taken  in  the  cafe  of  The  ^ueen 
<*  V.  Drahe^  2  Salk^  660.  which  is  this,  that  where  the  omiffion 
<<  or  addition  of  a  letter  does  not  change  the  word,  fo  as  to  make 
**  it  another  word,  the  variance  is  not  material ;  in  the  prefent 
*<  cafe  the  omiffion  of  the  letter/ does  not  change  the  word,  and 

7  «*  therefore 
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^  therefore  the  jury  were  right  in  reading  it  underfteod.**  Rex  y, 
JBiacbf  I  Cowp,  229. 

15.  Several  cannot  be  joined  in  one  indi6^ment  for  perjur]^^ 
it  being  a  feparate  z£t  in  each.    Rfx  v.  Philips^  2  Stra*  921* 

(K)    Proof.  i6V(a.3i«, 

I.  /^N  an  indiftment  for  perjury  in  an  anfwer  in  Chancery^  it 
^^  18  fufficient  to   prove  the  jurats  and  that  the  name  fub- 
fcribed  is  the  hand-writing  of  the  defendant.      Morri/^  cafe^ 
I  Cr.Cafes^  60,     2  Burr.  1189.     I  Show,  397. 

2.  On  the  ftatute  31  G.  2.  c.  10./  24.  for  taking  a  falfe  oath 
to  obtain  adminiftration  to  a  feaman,  in  order  to  receive  his  wa- 
geS}  it  is  neceffary  to  provC}  diredly  and  poGtively,  that  it  was 
the  prifoner  who  took  the  oath.   Rex  v.  Brady,  Cafes  in  Cr,  Lavr* 

368. 

.  3*  On  the  trial  the  oath  will  be  taken  as  true  till  it  be  dif* 
proved ;  and  therefore  to  convifi  a  man  of  perjury,  a  probable, 
credible  witoefs  is  not  enough,  for  the  evidence  muft  be  ftrong, 
clear,  and  more  numerous  on  the  part  of  the  profecution  than  the 
evidence  on  the  other  fide.  Therefore  the  law  will  not  permit  a 
man  to  be  convicted  pf  perjury,  unlefs  there  are  two  witneiTes  at 
lead.     NaylocV^czk.     Old  Bailiy,  1786. 

4*  Nor  (hall  the  party  prejudiced  by  the  perjury  be  admitted 
as  a  witnefs  to  prove  it  on  an  indidiment  on  the  itatute,  becaufe . 
the  ftatue  gives  him  ten  pouhds  ;  but  in  an  indi^ment  for  perjury 
at  common  law,  the  party  injured  may  be  a  witnefs.     2  Hawi. 

5*  In  perjury  on  an  affidavit  before  a  commiffioner,  his  au- 
thority need  not  be  proved.  Bullef^s  NL  PrL  238.  i  Sbsv;.  397. 
I  Dough  151.     1  Term  Rep.  6g. 

6.  On  an  indidment  for  perjury  a  copy  of  an  anfwer  in  Chan- 
cery may  be  oflFered  to,  and  be  fufficient  to  warrant  the  grand 
jury  to  find  the  bill,  but  on  the  trial  ibe  original  muft  he  produced^ 
and  pofitive  proof  given  that  the  defendant  was  fworn  to  it.  Bull. 
Ni.  Pri.  239. 

7.  On  an  indidment  for  perjury  againft  a  witnefs  for  what  he 
fwore  at  the  trial,  the  poflea  is  good  evidence  that  therr  Wris  a 
trial,  fo  as  to  introduce  the  words  fpoken,  on  which  the  perjury 
18  ailigned.     2  EJp.  Ni.  Pri.  749. 

8.  In  perjury,  the  capias^  warrant,  and  affidavit,  are  good  evi« 
dence  that  a  caufe  was  depending.     1  Show  397. 

9.  It  is  material  for  the  profecutor  of  an  tndt£tment  for  per* 
jury  to  prove  what  is  alleged  in  the  indid^ment,  viz*  tkar  rhe 
fa^s  that  were  the  fubjf£l  of  fuch  indidlmcnt  were  material  to 
the  c^ufe  upon  the  trial,  on  which  rhe  perjury  was  fu^pufed  to 
be  commited.  H.  B.  Trials  for  1783  isf  1784,  p.  305.  Vidi 
James's  cafci  0.  B.  1784.    No.  228. 

10.  Pit 


380  iperjurp^ 

10.  Per  Lord  Mansfield,  A  conviBion  upon  a  charge  of  per<« 
jury  is  not  fufficient  to  difqualify  a  man  to  be  a  witnefs,  unleft 
followed  by  a  judgment :  I  know  of  no  cafe  where  a  convidion 
alone  has  been  an  obje£iion|  becaufe  upon  a  motion  in  arrcft  of 
judgment  it  may  be  quaflied.     i  Cowp.  3. 

11.  Per  curiam.  <*  In  the  crime  of  perjury  the  law  requires 
<<  two  witnefles  to  convifij  even  on  a  diitin£l  affignment  of  per- 
**  jury:  and  the  law  does  not  leave  it  to  the  jury  to  determine 
'*  whether  |they  will  believe  one  witnefs  or  the  other,  where 
<<  therS  is  but  one  each  way,  becaufe  the  perfon  indi^^'d  for 
'*  perjury  has  already  fworn  one  way,  and  if  there  is  but  one 
'<  witnefs  that  fwears  the  other  way,  the  law  will  not  fu6Fer  the 
*^  perfon  indided  to  be  convided."  Ledwici's  cafe,  O.  B.  1788. 
Fide  Rex  v.  Broughton^  2  Stra,  1 228. 

12.  In  an  indi£iment  for  perjury,  Lord  Kenyon  C.  J.  held,  that 
the  defendant  in  the  original  a&ion,  againft  whom  the  verdiA 
went,  was  an  incompetent  witnefs,  he  not  having  paid  the  debt 
and  cofis.     Rex  v.  Eden,  i  Efpinajpfs  Kep.  97. 


I^erfonating. 


■p 


I.  dY  4  &•  5  Will,  isr  Mary,  c.  4.  Whoever  Ihall  perfonatc 
^  another  before  commiflioners  authorized  to  take  bail,  fo  a» 
the  perfonated  may  become  liable,  (hall  be  guilty  of  felony.   See 
alfo  21  Jac.  I.  c.  26. 

2.  It  feems  that  if  bail  be  put  In  in  the  names  of  perfoas  who 
have  no  eaiftence,  the  offender  cannot  be  profecuted  upon  the 
flat.  2 1  Jac.  1 .  c.  26.  in  having  perfonated  bail,  but  the  court 
may  order  him  to  be  fct  on  the  pillory  for  the  mifdcmeanor.  Afforu 
I  Stra.  384. 

3.  By  8  G.  I.  r.  22.  90.1.^.12.  31  G.  2.  r.  2a.  and  4  C  3- 
c*  25.  Whoever  ihall  perfonate  a  proprietor  of  any  of  the  public 
ftocks  or  funds,  thereby  endeavouring  to  receive  any  dividend  or 
annuity  of  fuch  proprietor,  as  if  he  were  the  true  proprietor,  or 
who  (hall  aflift  or  aid  therein,  (hall  fuffer  death  without  bentbt 
of  clergy. 

4.  it  has  been  determined  on  the  ft  at,  33  G.  3.  r.  30.  that  ob- 
taining and  indorfing  a  dividend  warrant  at  the  bank  of  England} 
in  the  name  of  a  ftock  holder,  is  perfonating  a  proprietor,  and 
thereby  endeavouring  to  receive  the  dividend,  although  no  attempt 
whatever  is  made  to  receive  the  money  at  the  pay-ofEce.  P^^^^ 
cafe,  Caf.  in  C-  L.  487. 

5.  By  31  G.2.C.  lo.  Whoever  (hall  perfonate  the  naiP^  ^'^ 

character  of  any  fcaman,  or  other  perfon  entitled  to  wages*  °' 

'^  other 
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oth^r  monies  for  (ervices  on  board  any  of  the  king's  fliips,  or  the 
executor,  adminiftrator,  wife,  relation^  or  creditor  of  fuch  perfoo, 
in  ordt-r  to  receive  the  monies  fo  due  tQ  him.  (hall  fuffer  death 
ivithout  benefit  of  clergy. 


«i 


^ttitiom  in  CDancerp* 


(B)  tVbat  may  be  done  upon  a  Petitioa  without  a  i^v^jsr* 

Bill, 

A  Decree  grained  by  fraud  may  be  fet  afide  by  petitioni  as  well 
'*■  as  a  judgment  at  law  by  a  motion.  3  P.  Wms*  iii.  1731. 
Sheldon  V.  Fortefeue  Aland.  Sid  Fide  Mujfel  y.  Morgan,  3  Bro.  Cb* 
Mtp.  74.  centra. 

(C)  What  is  to  be  done  in  cafe  an  Order  is  made  upon  isv'n.  33ft 

the  Petition. 

X.  ^HE  court  of  Chancery,  upon  petition,  may  allow  mainte- 
^  nance  for  an  infant  where  no  caufe  is  depending.  2  Atk. 
315.  1742.  Ex  parti  Whitfield.  See  alfo  2Atk,anti  14.  1737. 
Mellijb  V.  De  Cofta,  and  3  Bro.  Cb.  Rep.  88.  1790.  Ex  parte 
Kent. 

2.  A  guardian  to  an  infant  may  be  appointed,  on  petition, 
though  no  caufe  depending.  3  Atk.  813.  1754*  Ex  parte 
Bircbell. 

3.  Petition  to  confirm  the  Mailer's  report  of  maintenance  and 
for  cojlsy  which  the  court  granted,  chough  no  fuit  was  depending. 
jtmil.  446.     I T g2. '^  Ex  parte  Thomas. 

4.  Guardian  may  be  appointed  and  maintenance  allowed,  upon 
petition,  without  fuit.  3  Bro.  Cb.  Rep.  500.  1 792.  Ex  parte 
Salter. 

5*  Petition  by  affignees  of  a  bankrupt  partnerihip  for  an  order 
upon  a  mortgagee,  whofe  title  was  affefled  by  the  bankruptcy, 
to  deliver  up  the  title  deeds,  and  all  deeds  relating  to  this  eftate, 
but  the  petition,  was  difmified.  i  Vef^jun.  160.  1790.  Ex  parte 
JPoele. 

6.  Timber  on  a  lunatic's  eftate  was  cut  and  fold  under  an  or- 
der of  court,  and  the  produce  paid  into  the  bank ;  on  petition^  the 
court  refufcd  to  give  the  produce  either  to  the  heir  or  next  of 
kin,  without  a  bill,  on  account  of  the  difficulty  of  reverfing  an 
order  made  upon  petition,  i  Vef.  jun.  4^*^.  1792*  Ex  parte 
Bromfield. 
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i6Viii>3^4r  (B)  In  what  Place, 

s«  |N  riTers  not  navigable  the  proprietors  of  the  land  have  the 
-^  right  of  fifliery  on  their  refpe^ive  fides ;  and  it  generally 

extends  adjilum  medium  aqu4t. 

2*  But  in  navigable  rivers  the  proprietors  of  the  land  on  each 

fide  have  it  not }  the  fifherjr  b  common :  it  is  prima  fane  in  the 

kings  and  is  public. 

3.  If  any  one  claims  it  excluCvelyi  he  mnft  (hevr  a  right.  If  h^ 
can  (hew  a  right  by  prefcription^  he  may  then  exercife  an  exda* 
five  right,  though  the  prefumption  is  againft  him  uulefs  he  can 
prove  fuch  a  prefcriotive  right. 

4.  A  right  therefore  <*  to  have  an  exclufive  privilege  of  fiflierf » 
although  it  be  an  arm  of  the  fea,'*  (hall  not  be  prefumed,  but  the 
contrary  prima  facie.  But  it  is  capable  of  being  proved,  ter 
Lord  Mansfield^  aflent.  cur.  in  Carter  (5*  aU  v.  MurcQt  if  al% 
i^Bum  2162. 

(C)  The  fever al  Sorts  of  Fijberies^  and  what  is  a 

fever al  Ptfcary. 

I»  'T^O  conftitute  a  feveral  fi(hery  it  is  requifite  that  the  party 
^  claiming  it  (hould  fo  ht  have  the  right  of  fifhing  inde- 
pendent of  all  others,  as  that  no  perfon  (hould  have  a  co-exten- 
five  right  with  him  in  the  fubjeA  claimed,  (for  where  any  perfon 
bath  fuch  co>extenfive  right,  there  is  only  ^  frn  fifherjs)  but  a 
partial  or  independent  right  in  another,  or  a  lindited  liberty  doe^ 
not  derogate  from  the  right  of  the  general  owner.  Therefore  in 
trefpafs  for  difturbing  the  plaintiffs*  feveral  fifberf,  a  grant  of 
the  fi(hery  from  Lord  C  with  the  exception  of  an  oyfteryy  and  t 
refervation  of  a  right  to  the  grantor  to  take  filfa  for  the  fupply  of 
his  own  table,  is  a  fuiEcient  proof  of  their  title.  Seymbor  (f  al'  ^* 
Lord  Courtenay^  5  Burr.  2814. 

2.  In  this  laft  cafe  the  court  gave  no  opinion,  whether  there 
ean  be  a  feveral  fi(hery  without  the  ownerihip  of  the  foil*  l^ 
alfo  Kinnerfy  v.  Orpe  ist  al.  Doagl.  56.  , 

3.  Mr.  Hargrerve^  in  a  very  learned  note  on  the  paffage  cifed 
out  of  C$.  Lit.  122.  a.  in  Smith  v.  Ketnp^  2  Salt.  ({37.  and  Vi^ 

Abr.  vol.  16.  (C),  is  of  opinion  that  a  feveral  fifherf  0»'T  '^ 

granted 


graoted  without  the  foil ;  but  that  it  is  prefumed  to  comprehend 
the  foil,  till  the  contrary  appears.  Fide  Harg.  &  Bytl.  Co.  Lit. 
aoif  7  to  122.  0. 

(E)  Actions  and  Pleadings. 

I.  npRESPASS  for  cutting  plaintiff's  nets  and  taking  his  fifli. 
'    Defendant  juftifies  as  water- hUif  of  the  Thames  j^nder  the 
king's  letters  patent,  and  that  the  plaintifF  was  fiihing  with  un- 
lawful nctSf  contrary  to  i  Eliz*  r.  17.    On  demurreri  judgment  Theftitnte 
for  the  plaintiff  (  for  this  being  an  offence  contrary  to  a  penal  a£l  SIkf**'2-2* 
of  parliament,  the  pupifhment  muft  follow  the  method   which  paiticuUr 
that  aft  prefcribes,  and  a  violation  of  a  public  penal  ftatute,  is  petior 
not  a  nufincci   or  abateable  as  fuch.    ^Bulbrook  v.  Sir  Roberi  ^^^^^ 
Goodere  ij  aL,  3  Burr.  1768*     i  Black,  56y.  fp  dfied, 

under  fbr« 
fcicure  of  t  pecuniary  fum^  and  of  ibe  fiih  fo  takcflf  and  alfo  of  the  onlawfiil  fng'nffr 

2.  Debt  by  the  owner  of  a  fifliery  for  a"  penalty  of  5/.  undet 
5  Geo.  3.  cap.  14.  /.  3  (9^4.  for  killing  fifii  in  his  fifhery.  Tly 
defendant  was  fer? ant  to  Dodor  C.»  who  claimed  a  right  to  fift 
there,  and  he  fifhed  there,  in  confequence  of  a  notice  given  by 
Dodor  C.  to  the  platntiffi  that  he  would  t)rder  a  ferrant  to  fifli 
there  for  the  purpofe  of  giving  oecafion  to  an  adion  to  try  the 
right.  Held  per  cur.  that  he  is  not  liable  to  the  peVmlty,  but 
within  the  exception  of  the  z€t.     Kinnerjley  v.  Orpe^  Dougi,  499. 

3.  To  trcfpafs  for  fiihing  in  the  plaintiff's  fifliery,  defendant 
pleaded  that  the  place  ia  an  arm  of  the  fea,  in  which  every  fubje£t 
has  a  right  to  fifii.  The  plaintiff  in  his  replication  claimed  aft 
exclufive  right  by  prefcription,  traverfing  the  general  right ;  held^ 
that  the  defendant  ought  to  take  iffue  on  the  traverie,  and  ought 
not  to  traverfe  the  prtfcriptive  right  claimed  by  the  plaintiff;  for 
the  (irft  tr«iverre  is  a  material  one,  and  will  put  in  iffue  the  true 
quf  (lion  in  difpute  between  the  parties.  Mayor  and  Commonalty 
of  Oxford  V.  Richard/on  £!f  al.^  4  Term  Rep,  437.  But  reverfed  in 
Cam.  Scac.,  .5  Term  Rep,  367. 
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l^lea  mh  SDemurrer. 


(A)  Plea  and  Demurrer  in  Equity.     Notes,        leyia.  ^s^ 

J.  nILL  to  be  relieved  againft  feveral  contrafis  entered  into  hy 
^the  plaintiff  with  the  defendants^  relating  to  (hares  in  a 
babble  called  the  Pcnnfylvania  bubble^  and  to  have  his  money  re- 
paid. 
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paid,  which  he  had  paid  to  the  defendants  for  (hares  Cold  by  thctll 
refp^ively,  and  charges  that  the  defendants  had  formed  them- 
felves  into  a  fociety  to  carry  on  the  fraud  ;  the  defendants  de- 
murredy  becaufe  the  bill  contained  leveral  and  diftin£l  charges 
againft  feveral  and  dilHnft  defendants.  Demurrer  allowed. 
Notaf  they  denied  combinations  as  is  neceflary  upon  fuch  a  de« 
murrer.     Bunh.  6g,     1720.     Buli^.  Allen. 

1.  A  demurrer  lies  to  an  amended  bill^  though  an  anfwer  hat 
been  filed  to  the  original  bill.  Buni^  lao.  1722.  Lowtber^. 
Whorwood* 

3.  A  defendant  cannot  demur  and  plead  to  the  fame  part  of  a 
bill  \  for  the  plea  overrules  the  demurrer*  3  P.  Wms,  80.  Micb^ 
1 7  3  o,     Jones  T.  Edrl  of  Strafford  and  edheH. 

4.  On  time  given  to  anfwer,  defendant  may  put  in  a  plei,  for 
that  18  an  anfwer^  and  upon  oath.     lUd. 

5.  A  defendant  in  his  plea  of  a  purchafe  for  a  valuable  cont 
deration,  omits  to  deny  noticp  \  if  the  plaintiff  replies  to  it,  all  the 
defendant  has  to  do,  is  to  prove  his  purchafe ;  and  it  is  not  mate- 
rial, if  the  plain  dff  proves  notice;  for  it  was  the  plaintiff's  own 
fault  that  he  did  not  fet  down  the  plea  to  be  argued,  in  which 
cafe  it  would  have  been  overruled.  3  P.  Wnu.  94.  HiU  1730. 
Harris  v.  Ingledew* 

6.  The  defendant  pleads  to  the  whole  bill,  and  on  arguing  the 
pka,  it  was  ordered  to  ftand  for  an  anfwer,  without  faying  one 
way  or  other,  whether  the  plaintiff  might  except :  the  plaintiff 
cannot  except,  for  that  the  court  in  faying  the  plea  (hould  ftand 
for^an  anfwer,'knu(l  be  intended  to  have  meant  a  fufficient  anfwer; 
an  infufficient  anfwer  being  as  none.  3  P.  IPim/.  240.  173}* 
Selbn  V.  Limn. 

7.  If  the  defendant's  time  for  anfwering  be  out,  the  court  will 
order  proceedings  to  be  revived.  So  though  the  defendant  by  his 
anfwer  infills  that  the  plaintiff  is  not  entitled  to  revive;  for  this 
ought  to  be  (hewn  either  by  plea,  or  demurrer ;  but  if  in  fuch  cafe 
it  appears  at  the  bearing  that  the  plaintiff  had  no  title  to  rerivei 
he  cannot  have  a  decree.     3  P.  Wms.  1734.    Harris  v.  PoBori* 

8.  After  a  plea-put  in,  there  can  be  no  motion  for  an  iojunc* 
^       tion  till  the  plea  is  argued.     3  P.  Wms.  397.     Sir  Wm.  lium- 

pbrejs  V.  Orlando  Hutnpbnjs, 

9.  A  plea  may  be  good  in  part  and  bad  in  part,  x  Ath  53*. 
1737.  Dunealfy.  Blake^  2  Atk..^.  1740*  Higgins  v.  T9r^ 
Buildings  Company^  2  Atk.  283.  Dolmer  v.  Forte/cife,  S.  P.  2Atk. 
387.     Baker  v.  Prichard^  S.  P.  2  Fef.  205. 

10.  Where  a  defendant  pleads  a  decree  of  difmiifion  of  a  former 
caufe,  for  the  fame  matters,  in  bar  of  the  plaintiff's  demand  on 
bis  new  bill,  if  the  plaintiff  does  not  apply  to  the  court,  that  it 
may  be  referred  to  a  Mafter  to  ftate  whether  there  be  fuch  a  de- 
cree, but  fets  down  the  caufe  upon  the  new  bill  for  hearingi  it  is  ^ 
waiver  of  his  right  of  application  for  fuch  reference,  and  the  court 
will  determine  it.     i  Alk.  53.     1 738*    Morgan  v.  Morgan. 

10.  The 
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t  f.  Ttie  defence  proper  for  a  plea  muft  be  fuch  as- reduces  the 
^.lufe,  or  fome  part  of  it,  to  a  Gngle  point,  and  from  thence  creates 
a  bnr  to  the  fuit*  The  end  of  a  plea  is  to  fare  to  the  parties  the 
expcnce  of»an  examination  of  witneflVs  ^r/ Air^f/  and  therefore  i( 
is  not  every  good  defence  in  equity,  which  is  good  as  a  pira ;  for 
where  the  defence  conGfts  of  a  variety  of  circum (lances,  there  is 
no  ufe  of  a  plea  $  a$  the  examination  muft  dill  be  at  large,  and  the 
effcGt  of  allowing  fuch  a  plea  will  be^  that  the  court  will  give 
judgment  on  the  circUmftances  of  the  cafe  before  they  are  made 
out  by  proof;     i  Aik.  54.     1 739.     Chapman  v.  Turner. 

13.  Where  a  bill  is  brought  for  new  matter  difcovered  fince 
the  hearing,  a  defendant,  if  he  can  (hew  that  there  is  no  new 
matter,  muft  take  adtrantage  by  plea,  or  demurrer,  for  it  is  too 
late  to  in(ift  upon  it  at  the  heariog.  2  Atk.  40.  1740*  Lnu* 
tlten  V.  Macknxfotthm 

13.  A  plea  muft  Grft  be  removed  out  of  the  way  before  a 
plaintifTcan  have  an  injunction  to  ftay  proceedings  at  Uw.  2  Atkm 
113.     1740;     Anon. 

14.  Whoever  comes  into  equity  for  an  account  of  rents  and 
profits,  prays  a  difcovery  as  incident  to  it  \  and  for  that  r$:afon  a 
defendant  cannot  demur  and  plead  to  the  fame  matter*  2  Atk. 
288.     1741-2;     Dormer  V.  Fortefcue. 

15.  Exceptions  cannot  be  taken  to  an  anfwer  whilft  a  plea  is 
depending^  for  that  muft  iirft  be  removed  out  of  the  way.  2  Atk. 
390.      1742.     Baker  w,  Pritcbard.    2  Ati.  ^95* 

jtf.  In  the  plea  of  an  alien  there  muft  be  an  averment  that  the 
perfofi  was  an  alien,  or  elfe  it  is  no  bar«  2  Aik*  397.  X74a« 
jBuri  T.  Brown. 

17.  In  a  plea  of  convtAion  for  a  capital  ofFence,  the  court  of 
Chancery  muft  judge  with  equal  ftridtnefs,  as  if  it  were  a  plea  at 
common  law,  faying  that  A.  gave  a  mortal  wound  to  B.  of  which 
he  died)  without  mentioning  in  what  part  B.  received  the  wound^ 
is  bad.  So,  faying  that  A*  was  tried  at  Galviay  a(rizes,  without 
averring,  that  the  perfons  who  tried  him  had  a  commilGon  of 
gaol  delivery,  is  alfo  bad  } .  for  in  the  plea  the  jurifdiAion  ou^ht 
to  be  fet  forth,  and  that  they  had  a  right  to  try  it,  or  it  will  not 
be  ftrong  enough  to  forfeit  perfonal  eftate*  2  Atk.  399.  X742. 
Burk  V.  Brtwn, 

18.  One  partner  brings  a  bill  againft  another  to  difcovcr  and 
be  relieved  againft  frauds,  tsfc.  the  defendant  pleaded  an  agree* 
meat,  that  in  cafe  any  diflFerence  fhould  arife  between  them,  it 
was  to  be  referred }  and  that  the  matters  in  the  plaintifF's  bill 
relate  only  to  the  partner(hip,  and  yet  have  never  been  fubmitted 
to  arbitration,  nor  has  he  ever  propofed  a  reference,  though  the 
defendant  ofFered,  and  was  always  ready  to  do  ir.  Lord  Hard^^ 
mcke  difallowed  the  plea:  for  as  it  was  a  bill  to  difcovrr  and  be 
relieved  againft  frauds,  the  arbitrators  cannot  examine  oa 
oath,  which,  by  the  agreement,  they  (hould  have  bad  a  power  of 
doing*     2^1.569.     1743*     Wehington^.Mackinto/b. 
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Ip.  Flea  to  a  bill  to  fet  afide  a  will  for  fraud,  and  for  a  r^* 
cciveri  allowed  as  to  the  firft  part ;  but  as  to  the  receiver  dif* 
allowed,     3-rf/i§.  17.     1743.     jinon. 

20.  A  plea  of  a  foreign  i'entence  over-ruledi  being  in  a  com- 
tnifiary  court  only,  which  is  of  a  political  nature  for  determining 
djfputes  relating  to  Prencb  aflions.  ^jftk,  21  §»  I744«  ^^^g^ 
V.  Bulkeley. 

21.  The  defendant,  as  to  fo  much  of  the  bill  as  fought  to  dif- 
cover  whether  alter  inditution,  k^c»  to  A.  he  was  prefcnted  to 
two  other  livings,  and  inilitutcd,  i^a  demurred,  as  fuch  difcovcry 
tends  to  fliew  ao  avoidance  of  A.^  the  demurrer  allowed,  becaufe 
he  is  not  obliged  by  a  difcovery  to  fuhjcfl  himfelf  to  a  forfeiture, 
or  any  thing  in  the  nature  of  a  forfeiture.  3  Atk.  453^  1746. 
Bote/er  v.  Arlitigten. 

22.  Where  a  man  pleads  hiftorically  only,  and  upon  his  me- 
mory, without  any  averment  or  certainty,  the  plea  is  bad.  3  Ath. 
'550.      1747.     Foflerv.  Vajfall. 

23.  To  a  bill  againft  an  arbitrator  feeking  a  difcovery  of  the 
grounds  upon  which  he  made  his  award,  he  pleaded  in  bar,  that 
he  was  not  obliged  to  fet  them  forth  ;  plea  allowed.  3  Ath*  644. 
1 848.     Anon. 

24.  Where  a  plea  is  to  the  relief  only,  and  is  dhreAcd  to  fland 
for  an  anfwer  (  the  words  wth  iibtriy  to  except^  mud  be  added  to 
prevent  the^dablifhing  it  as  a  good  anfwen  3  Ath,  814,  1754. 
Maitland  v,  Wiifon. 

p  1^,  Flea  of  the  (lat.  of  frauds  to  the  difcovery  of  a  parol  agree- 
ment, not  allowed  where  there  is  a  part  performance*  z  Vff.  ^7. 
1 749.     Taylor  v.  Beech. 

16.  On  a  plea  to  the  jurifdiclion,  ic  mud  be  (hewn  what  other 
Court  has  jurifdiclion.  I  Fef,  202.  1748-9.  Earlof  Derby  y. 
Duke  of  AlhoL     2  ^r/  3  5  7. 

27.  A  demurrer  is  a  dilatory,. a  plea  not.  i  ^(^247-  1749. 
Eaft  India  Company  v.  CampbrlL  No  fccond  matter  may  be  in-' 
lifted  on  by  anfwer.     2  Vef  492.     1752.     Finch  v,  Finch. 

28*  One  merely  a  witnefs  cannot  be  made  a  defendant  for  a 
ilifcovery  of  what  he  is  examinable  ro,  utilcfs  intereded,  but  he 
ought  to  plead  thereto,  and  fupport  it  by  an  anfwer  difclaiming 
intered,  and  not  demur.  3  Atk*  426.  1749-50.  Plummery, 
May. 

29.  Defendant  may  plead  to  difcovery  of  the  aQ  cauGng  for- 
feiture; but  not  to  the  difcovery  of  the  edate,  as  whether  he  is 
tenant  for  life  or  not.  2  Vtf.  108.  I7S0»  JVeaver  v.  Earl  of 
Meath. 

30.  Plea  to  the  difcovery  of  a  marriage,  as  it  would  fubjc£t  to 
punifliment  fc^x  inced  in  the  eccleGatiical  court,  though  one  party 
'was  dead,  allowed.      Q,  Vef.  243.      1750.     Brownftvord  y.  Ed^ 

'  nuards. 

'  Jn  a  pUait  it  prfer  /«  introdMCe  fitffs  und  axermt/itt  tpfippert  itf  wberuis  m  ^tmmmr  ctn 
be  tt  tt&tt'ng  Tviich  i«  no:  ufcn  tbg  face  tf  the  biil.  Ibid.  Avermtwts  are  meceffkry  t»  #jr- 
tltide  tnttndmen  i  ^^.<  t  ':v)uld  be  wadi^goinfi  )be pliader^  fir  tbt  ecurt  tmll  mhoajrwtind  the 
matter t  c^uwged  ugainp  tbe^liodeff  unUjijuU^  dtmtd.    a  AUc*  141. 

^  •    31.  Th« 
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^i.  llie  puttin{(  in  a  pUa  is  a  fufllicient  compliance  with  an 
OMer  for  time  to  anfwer^  i  Bro.  Ch,  Rip^  56.  1779*  RoberU 
▼.  Hdrttey. 

But  in  tb$  ahvt  eafff  the  pica  tfpetrmft  f#  ^ifr  dttaj^  it  w*t  •rieni  t0  h§  arpitd  tbi 
mrxt  daf  $  and  beimg'a  plea  0/  «  jtntencttf  the  Comrt  ^AMrakj^  wkkb  ^ss  nditd  in  t^g 
hdlf  tmd  tktrtJ0€  inpgxni  m  ntw  matter  before  tbt  uurl,  it  ^as  troerruUd,     Ibid. 

32.  Plea  of  the  ftat«  of  frauds,  avrrring,  firft,  that  there  wa^ 
no  agreement  in  writing  \  and  adly.  That  there  was  no  part  per* 
formance  of  fuch  agreement,  is  a  double  plea  ;  ordered  to  ^^ni 
for  an  anfwer,  with  liberty  to  except,  i  Bro.  Ch,  Rep,  404.  1784. 
Wbitbread  v.  Brockhurfl. 

33.  Pica  to  a  bill  of  revivori  that  it  was  for  cofts  only ;  the 
cofts  having  been  ordered  to  be  paid  into  the  bank,  pica  over- 
ruled.    I  Br9,  CL  Rep.  438.     1785.     Hally.  Smith. 

34^  A  plea  may  be  amended,  where  there  is  a  flip,  if  the  material 
ground  of  defence  appears  fufficient,  but  not  other  wife.  2  Brg* 
Ch.  Rep.  143.     1787.     Newman  v.  Wallis. 

35.  Plea  that  Gray^s  Inn  is  a  voluntary  fociety,  governed  by 
benchers,  fubjeA  to  appeal  to  the  judges,  a  good  plea  to  a  bill 
relative  to  the  renewal  of  a  leafe  of  chambers.  2  Bro.  Ch.  Rep* 
241.      1787.     Cunningham  v>,  We gg  and  others. 

36.  Plea  of  the  flat,  of  frauds,  the  agreement  not  being  iQ 
writing,  allowed,  though  a  parol  agreement  was  confeflcd  id  the 
anfwer.     2  Bro.  Ch.  Rep^  559.     1789.     Whitchurch  v.  Bevis. 

37*  Plea  of  payment  of  a  fum  of  money  into  the  eccleflaftical 
court  to  prevent  a  commiflion  of  appraifement,  and  accepted,  and 
i  receipt  given,  difallowed  as  a  plea  in  bar  to  the  fuit,  as  it  does 
not  (hew  that  the  party  had  no  further  demand.  3  Bro.  Ch,  Rep* 
70.     1 790.     SumuJa  V.  Furtado, 

38.  Defendants  to  a  bill  of  revivor  cannot  plead  to  that  fuit  a 
plea  which  had  been  pleaded  to  the  original  bill,  and  over-ruled. 
Ibid. 

39.  Plea  of  the  ftatute  of  frauds  over-ruled,  the  contraQ  being 
executory.     3  Bro.  Ch.  Rep.  154.     1790.     Rondeau  v.  IVyatt. 

40.  Plea  of  the  ftatute  of  frauds  overruled  where  the  contrad^ 
was  acknowledged  by  letter.  3  Bro.  Ch.  Rep.  161.  1790.  Taw-» 
ney  and  another  v.  Crotuther. 

41.  Plea  of  the  ftat.  of  frauds  allowed  where  a  writtrn  agree- 
ment has  been  eflentially  varied  \y  parol.  3  Bro.  Ch.  Rep.  372. 
1791.     Jordan  v.  Sawkins.     I  Vef.  jun.  402.  S.  C. 

42*  Plea  over^ruled,  one  part  being  inconfiftent  with  the  other ; 
but  leave  was  given  to  withdraw  it,  and  plead  de  ncvo.  4  Bro.  Ch. 
Rep.  253.     1793-     NMiffenv.  Hafings.     2  Vef.  jun.  84. 

43*  Plea  to  a  bill  of  difcovery  as  to  a  fptcihc  performance, 
and  for  an  injunAion;  an  agreement  at  liw,  that  the  de- 
fendavpt,  then  plaintiff,  would  not  bring  error  for  delay,  or  file  a 
bill  for  an  injundlion,  a  bad  plea ;  but  the  court,  after  fuch  an 
agreement,  will  not  grant  an  inju;i£iion  as  to  that  fuit.  4  Bro^ 
Ch.^  Rip.  498*     X  794*    Antb  v.  Sambourne. 

C  c  2  44.  Plea 
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44*  Plea  to  the  jurifdidion  muft  (hew  another  jarifduEliol)  ^ 
for  a  plea  to  the  jurifdi£iion  of  all  courts  is  abfurd,  becaufe  the 
fame  is  a  plea  in  bar.  Nabob  of  ArcU  ▼•  Eajl  India  Ompany^ 
1  Vef.jun.  372.     I791. 

'  45.  Every  plea  mud  tender  ifTuable  matteri  tfpoh  tk  truth  or 
falfehood  of  which  it  is  to  be  decided.     Ibid.  393. ' 

46.  After  plea  fet  down,  an  ordclr  was  obtained  of  courfe  br 
plainttfl-  to  amend  the  bill,  and  ferved  on  the  defendant ;  plaintiff 
not  appearing  when  th6  plea  came  on  to  be  argued,  it  was  al- 
lowed of  coinrfe  with  coU5.  1  ^^y»«.  447.  I793f-  JenningiT* 
Pearce. 

47.  Where  a  plea  is  a  bar  to  the  whole  bill,  if  at  all,'an^  an> 
fwer  to  any  matters  which  might  have  been  covered  by^  the  plea» 
over* rules  it.     i  Art/lr*  14.  £afi.  32  G.  3.  Biaclet  ▼.  Langhnds^ 

48.  Where  the  bill  charged  aif  award  to  have  been  obtained 
corruptly',  a  plea  fetting  up  the  award,  and  denying  the  fpecifie 
charges  of  fraud,  is  bad,  as  not  bringing  the  caufe  to  one  point, 
an  anfwer  to  the  fame  charges  over-rules  the  plea.  1  Anjfr.  59. 
TVifr.  32  G.  3*    Pope  v.  Bt/h.    See  Edmondfin  v.  Hartley.    3id.gj. 

49.  Bill  by  an  infolvent  debtor  againft  his  affignees,  and  a  ere*, 
ditor  to  his  eftate,  charging  collufion:  plea  that  the  plaintiff  liad 
been  difcharged  under  the  infolvenr  zGt  (without  (hewing  that  all 
the  tequifites  had  been  complied  with,)  and  denying  collufion,  vna 
held  good,  i  jtrt/lr.  loi.  Mtcb.  33* G.  3^  Bow/er  ^i.  Hughes  and 
others. 

50.  The  pTea  was  over-ruled  on  the  ground  of  form.  The  de* 
fendant  pleaded  the  fame  matter  again  more  formally*  This  is 
irregular*     Anftr.-^o'j.    HilL  3^4  G.    Freelands^  Johnfon* 

51.  A  fubmiflion  to  arbitration  was  made  a  rule  of  court,  and 
an  award  made  ;  th^  bill  Hated  the  award  to  have  been  obtained 
by  mifreprefentarion  of /aA&  net  then  known  to  the  plaintiiF;  plea 
the  award  alone,  and  no  anfwer  j  plea  bad.  Anjlr.  735.  TWn. 
36  G.  3.^     Gartjlde  v.  Gartfide, 

52*  A'  plea  ftating  that  .the  plaintiffs,  who  claimed  as  citizens 
of  London^  never  were*  refident  there,  or  paying  fcot  and  lot, 
and  that  they  were  Admitted '  freemen  by  fraud,  for  the  purpofe 
of  enjoying  a  certain  exemption,  is  bad  for  duplicity.^  Anjlr.  73s*. 
Tr'in.  36  G.  3^Y3$^ 

f6Vln.36r.  (B)    To  Bllls  of  AcCOUDU 

I .  A  Birf  for  an  account  againft  the  reprefentative  of  an  Eafi 
^^  India  Governor,  who  pleaded  that  the  plaintiff  was  an  alien 
born,  and  an  alien  infidel,  and  could  have  no  fnit  here  ;  plea  over- 
ruled, for  being  a  mere  perfonal  demand,  the  plaintiff  may  bring  a 
bill  in  this  court.     1  Atk.  51.     1737*     Ramkiffent  V.  Barker. 

2.  Where  there  is  a  plea  of  a  ftaced  account  to  a  bii)  brou]?ht 
for  a  generiil  one,  the  plamtiff  muft  tmeiid. .  'i  Aik^  u  173^ 
Sumner  r«  Thorpe. 

^     •-  3.  pica 


f>Uu  anD  Demurtet*  1% 

}•  Plea  of  a  ftatf  d  account  is  bad,  unlefs  it  fliews  ^at  tUe  ac* 
count  was  in  writing,  and  what  the  balance  was.  2  Jttk  399* 
t742»     Buri  V.  Brown* 

4.  A  plea  of  a  ftated  account^  as  to  all  matters  before  accounted 
(or,  13  bad ;  it  ihould  aver  that  it  is  juft  and  true  to  the  beft  of  the 
defendant's  knowledge  and  belief*     3  jfti.  jo,     1743-    Anon. 

5«  A  defendant  is  not  obliged  to  fet  out  (be  account  between 
him  and  the  plaintiff,  after  an  award  in  his  favour  refatiiig  to  that 
l^coi^nt,  for  a  plea  of  an  award  is  good,  not  onljr  to  theime^its, 
but  to  the  difcovery*     3  Atif  s^Or     1747*     Tkiet^n  v.  Peaf, 

6«  Plea  that  pending  fuit  the  parties  came  to  %  eompromife. 
Plea  good*     i  fV-  297.     1 749.    Sfioel  y.  Bridge* 

7*  Plea  to  a  bill  for  an  account  of  a  partner  fliip,  that  all  mattera 
in  controverfy  were  to  be  determined  by  arbitration ;  allowed. 
2  Bro.  Cb.  Rep.  336.     1 788.     Halfbide  v.  Feffning. 

8.  Plea  of  an  award  and  releafe  to  a  bill  to  open  an  account 
ordered  to  (land  for  an  anfwer.  3  .ffr^.  C}.  JS^.  196.  X79i« 
Burton  V.  Ellington, 

9.  Plea  by  the  Eaft  India  Company  to  a  bill  for  an  account  filed 
by  the  Nabob  of  Arcotf  that  by  diarter  confirmed  by  parlia* 
ment,  they  had  certain  powers,  by  virtue  of  which  the  ads  were 
4one,  over<-rttIed;  it  not  fetting  forth  the  contents  of  the  charters 
^nd  aAs  of  parliament.  3  Bro*  Cb.  Rep.  292.  I79i*  Nabob  of 
Afcot  ▼*  Eqft  India  Company.  4  Bro.  Cb.  Rep.  180.  I  Vef.jun. 
372.  S.  C.     2  Vef.jun,  56. 

lo«  Plea,  to  a  bill  for  difcovery  of  frauds  in  breach  of  articlest 
that  there  was  a  daufe  in  the  articles,  that  all  matters  in  differ- 
race  Qiould  be  re^rrtd.to  arbitration,  but  not  dating  a  reference 
to  be  depending  or  to  have  been  had,  ovcr^^ruled.  4  Bro.  Cb. 
J^p."^\2.     1703/  'Mi^bell and  oibersy.  Harris. 

11.  Defendaiitt  to  a  bill  for  difcovery  jmd  account,  obje£ling 
by  anfwer,  that  he  had  no  concern  in  the  bufinefs,  rnuft  arifwer 
fully,  though  fttch  a  plea  would  bar  both  difcovery  apd  relief* 
I  Vef.jun.2^2.     Mof  1791*     Cartuftigbt  y.  Hateiey. 

12.  On  a  bill  for  an  account  after  an  award,  on  the  ground  of 
saatters  ftated  not  to  have  been  comprehended  in  it,  it  muft  ap« 
pear  clearly  that  the  award  is  not  final,  otherwifc  a  plea  of  the 
t^ard  is  good.     3  Anfir.  63  7.    Micb.  36  G.  3.     Routb  v<  Peacb. 

(C)  To  Bills  of  Difcovery  of  perfonal  Things.        i6Vio.s«j. 


^m. 


I.  jg  by  his  will  made  feveral  provifions  for  his  wife,  which  Bp 
^*  his  fon  and  heir,  after  his  death,  filed  a  bill  againft  herto 
let  afide ;  alleging,  that  Qie  was  never  married  to  his  father,  or  if 
fhe  was,  that  &e  bad  been  previoufly  married  to  P.,  who  was  ftill 
living.  To  all  the  charges  in  this  bill,  except  what  related  to  her 
marriage  with  P.,  the  defendant  anfwered ;  but  as  to  that  (he 
pleaded  her  marriage  with  the  teftator,  and  cohabiting  with  hioi 
as  his  wtfe^  and  that  (he  had  a  fon  by  himi  who  was  (Uli  living  $ 

C  c  3  and 
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and  therefore  infifted  that  Ibc  was  not  compellable  to  anfwcr  the 
matter  of  the  nriiirriage  with  P.  as  it  tended  to  criminate  and  make 
her  guilty  of  bigamy,  which  is  felony.  Plea  allowed.  3  Br9* 
Par.  Ca.  6$.     17a;.     Hatfield  v.  Hatfield. 

2.  Bill  for  a  difcovery  of  perfonal  eftate  againft  an  adminiftra* 
tor,  and  for  a  diftribution  ;  defendant  in  his  anfwer  fets  forth  the 
perfonal  eftate,  but  as  to  the  diftribution  pleads,  that  the  inteftate 
died  but  in  March  laft»  and  therefore  by  the  ftat.  12  Car.  2.  he 
was  not  obliged  to  a  diftribution  until  the  year  was  expired  :  but 
by  the  opinion  of  the  Lord  Chief  Baron,  Price  V  Ptge  Barons, 
the  plea  was  over-ruled,  and  ordered  to  ftand  for  an  anfwer,  with 
liberty  to  except ;  Jfon/a^ii^,  Baron,  ^j^^iV/r/^.  Bunt.  6^.  1720. 
Hart  V.  King. 

3.  Plea  to  difcoveiy  and  relief  in  a  bill,  which  only  prayed 
difcovery,  OTcr-irulcd.     Bunt.fo.     1720.     Afgill  y .  Dawfon. 

.  4«  If  to  a  bill  the  defendant  anfwers  as  to  matter  of  difcoverTf 
and  pleads  only  as  to  relief,  the  plaintiflF  may  except  as  to  anf 
matters  of  difcovery  before  the  pita  argued ;  for  that  plainly 
no  matter  of  difcovery  is  covered  by  the  plea.  3  P.  Wms.  32& 
3V//I.  1 734.     London  Affurance  v.  Eafi  India  Company ^  in  notis. 

5.  An  infurer  by  his  bill  fuggefts  the  (hip  was  loft  fraudulently, 
and  in  the  charging  part  mentions,  that  inftead  of  proper  goods, 
there  was  only  wool  on  board,  and  in  the  interrogating  part  prays 
defendant  mjy  fet  out  nvhat  kind  of  goods  he  had  on  hoard :  d^'fend« 
ant  pleads  fvveral  ftatutes,  which  make  it  penal  to  export  wool, 
in  bar  to  a  difcovery  of  all  kinds  of  goods  on  board :  the  plea  was 
allowed,  beciufe  no  goods,  but  wool,  were  mentioned  in  the 
charging  part ;  if  there  had,  the  defendant  muft  have  anfwered. 
l-Atk.^2,     l^Z^^     Duncalfyf.  Blake. 

6.  Bill  filed  to  difcover  articles  pawned  to  defendant;  he  pleads 
that  he  lent  money  without  notice  of  plaintiff's  claim;  the  plea 
ihould  aver,  that  he  has  no  other  articles  than  thofe  fpecified  1 
and  although  this  was  fworn  in  the  anfwer,  it  is  not  fuflBcient* 
1  Bro.  Ch,  Rep.  578.     1785.     Hoare  v.  Parker, 

7.  Plea  cf  the  ftock  jobbing  aA,  to  a  bill  for  a  difcovery  of 
ftock  jobbing  tranfadions,  over*ruled.  3  Bro,  Ch.  Rep.  11.  1 78^* 
Bancroft  yi.  fFentwsrth. 

8.  Plea  to  a  bill  of  difcovery  in  fupport  of  an  aftion  under 
ftat.  9  Anne^  c.  14.  for  money  loft  at  play,  by  the  afllignees  of  the 
lofer,  a  bankrupt,  that  the  adion  was  not  commenced  and  the  bill 
exhibited  within  three  months,  over-ruled.  2  Vefjun.  514,  Mram-* 
don  V.  Sands.     1 794. 

9«  Plea  of  alien  enemy  to  a  bill  of  difcovery,  good.  An/lr^  462. 
Trin.  34  G.  3.     Daubigny  v.  Dantallon. 

ic.  A  plea,  averring  this  nation  to  be  at  war  with  France^  and 
that  the  plaintiffs  are  Frenchmen^  aliens,  and  enemies  of  the  king, 
is  good.    Ibid. 
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(D)  To  Bills  of  Difcovery  of  Titles.  !!I!l!Ji!?* 

I,  pLEA  of  a  fine  and  long  pofTcnion  under  it,  is  not  a  good  bar 
*^    to  a  bill  brought  for  a  difcovery  of  the  deed,  declaring  the 
ufes  of  fuch  fine.     4  Bro.  Par.  Ca/,  253.     1736.     Sir  Liftir  Hob 
V.  Lowe, 

2.  Lands  devifed  to  be  fold  for  payment  of  debts ;  bill  by  z 
creditor  of  the  teftator  againft  his  widow  to  difcover  her  title  to 
lands  in  her  pofiefllon  :  (he  pleads  a  ftttiement  and  jointure,  and 
ofifers  to  difcover,  if  plaintiiF  will  confirm  it,  but  neither  fets  out 
the  date  nor  lands  contained  in  the  fettlement :  the  plea  was  over* 
ruled,  for  (he  ought  to  have  fet  forth  both  thofe  matters.  1  Ath. 
52*      1735-     Chamberlain  y.  Knapp,  - 

3.  A  bill  was  brought  to  difcover,  whether  A.^  under  whofe 
will  the  defendant  claims,  was  a  papift  at  the  time  of  a  purchafe 
made  by  A.  of  the  eftate  from  the  plaintiff's  anceftor.  Defendant 
pleads  as  to  the  difcovery  the  (latute  1 1  (5^  12  WilL  3.  by  which, 
if  A,  was  a  papift,  (he  was  difabled  to  take.  Under  the  rule,  a 
man  is  not  obliged  to  accufe  htmfclf,  is  im.plied,  that  he  is  hot  to 
difcover  a  difability  in  himfelf ;  and  as  A.  would  not  have  beea 
obliged  to  difcover,  the  defendant,  who  claims  under  the  fame 
title,  is  entitled  to  the  fame  privilege,  and  takes  the  eftate  under 
the  fame  circumllances.  The  plea  was  allowed,  i  Atk,  526. 
1736-7.     Smith  v.  Read. 

4 .  The  bill  fecks  a  difcovery  of  the  defendant  Moreland^  whether 
SouthcQte  was  not  a  perfon  profefTmg  the  popi(h  religion  before  he 
conveyed  the  freehold  and  copyhold  edate  to  the  defendant,  in 
the  bill  mentioned,  as  a  purchafer  thereof.  Plea  of  the  ftat.  1 1 
(^  1 2  WilL  3.  for  preventiiig  the  growth  of  popery,  fo  far  as  it  goes 
to  the  difcovery  whether  Sotuhcote  was  a  papid,  allowed,  i  Ath. 
528.      1751.      Harrifon  v.  Southcote  and  another. 

5.  A  plea  of  a  bare  title  only,  without  fetting  forth  any  con« 
fideration,  will  not  proteA  a  defendant  from  giving  an  anfwer  to 
the  title  fet  up  by  the  plaintiff.  2  Atk.  241.  1741*  Brereton  y* 
Gamul. 

6.  Bill  by  plaintiff  claiming  by  conveyance  from  his  wife,  who 
was  one  of  the  heirs  at  Uw  of  John  Drevft  for  an  account,  (sV. 
The  title  fet  up  by  the  bill  was.  that  John  Drew  was  feifed  of  a 
fmall  eftate  at  the  Devizer^  and  died  intcftat<e  io  1737,  leaving 
plaintiff's  wife  and  two  of  the  defendants  his  heirs  at  law ;  that  is, 
tjie  two  defendants  and  plaintiff's  mother  were  the  children  of 
Robert^  the  nephew  of  John  Drew  ;  and  that  plaintiff's  wife,  be« 
fore  marriage,  and  in  coofiderationof  a  fettlement  conveyed  to  plain- 
tiff in  fee ;  the  defendant  Garth  pleaded  a  title  unvler  Ro6ert^  the 
nephew  of  Johfi^  and  erandfather  of  plaintiff's  wife  ;  that  Rootrt 
being,  or  (HFetending  to  be  feifed  of  the  eftate  in  fee  after  the  death 
of  J$hn  DreWf  conveyed  for  300/.  to  Fowler^  and  then  ikts  out 
feverai  conveyances  a&erwards,  fo  as  to  bripg.the  cftates  into  hii&« 
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felf  in  T747*  Lord  Henley^  Chancellor,  over-ruled  the  plea,  be? 
caufe  it  did  not  fet  out  how  Robert  became  entitled  to  the  tctct- 
lion,  which  it  ought  to  do,  being  a  title  to  a  particular  eftate,  and 
Robert  not  in  pofleflton  at  the  time  of  the  conveyance.  jImbL  422. 
1 762.     Hughes  V,  Gc^rth. 

7.  Plea  that  a  writ  of  right  had  been  tried  and  determined 
againft  the  pl^iintiflF  (who  was  demandant  in  the  writ  of  rij^ht) ;  ^ 
good  plea  to  the  difcovery  of  the  defendant's  title.  I  Bro.  Ch* 
JRep.  ^05.     1783.     Earl  of  Lficejler  v.  Perry. 

8.  Plea  that  the  plaintiff  is  not  heir^  where  he  bad  deduced  his 
title  as  fuchf  is  bad  :  the  title  ought  to  be  denied,  as  explicitly  as  it 
is  laid.     2  Bfo.  Ch,  Rep.  14'^.     17^7*     Netvman  v.  Wallis* 

9.  Plea  of  a  conveyance,  fine,  and  nonclaim  is  not  miihifarious, 
but  a  good  plea  to.  a  bill  impeaching  the  conveyance,  as  not  being 
for  valuable  confideratton^  a  Bro.  Ch.  Rep.  274*  DobUy.  Cre^- 
hn4.     1787. 

10.  To  a  charge  in  the  bill  that  A.  died  feifed  in  fee  of  eftates 
in  Derksfrire  and  elfewhere,  plea  of  a  fine  of  all  the  eftates 
chargtd  iw  the  bill,  and  of  which  A.  died  feifed  in  fee,  fufficient 
without  averments  that  they  were  in  Derby/hire  and  none  elfe- 
where.  i  Vef.jun.  136.  1790.  Butler  v.  Every.  3  Bro*  Ch, 
Jxep*  oo«  o*  CJ* 

11.  Bill  of  foreclofure  as  to  a  mefluage  and  forty  acres  of  land : 
plea  deducing  a  title  to  the  premifes,  and  Rating  them  to  be  a 
tnejfuage  eind  tenement.  The  plea  is  bad,  as  not  relating  to  the  land 
demanded.     Anftr.  63 3 ^     Mich.  36  G.  3.     Wedlake  y.  Hutton.. 

t6v\n.  ,66.        (E)  To  Bills  of  Difcovery.     Want  of  Parties. 

I«   A   Flea  for  not  bringing  the  repr^fentatives  of  the  perfonal 
^^  eftate  before  the  court,  allowed ;  the  bill  being  only  againft 
the  reprefentatives  of  the  real  eftate.     2  AH.  51.   1740.    Plunket 
V.  Penfon. 

2»  An  inquifitton  of  attainder  is  only  to  inform,  and  does  not 
entitle  the  crown  to  any  right ;  and  therefore  it  was  held  that  it 
was  not  ncceflary  to  make  the  Attorney-General  a  party.  2  Atk^ 
399.      1742.     Burk  V.  Brown. 

3.  There  is  fometimes  a  denuirrer  for  want  of  parties,  fome* 
times  a  plea ;  a  demurrer  where  it  appears  on  the  face  of  the  bill ) 
but  where  it  appears  by  way  of  averment,  there  muft  be  a  plea  of 
if^ant  of  parties.     1  Fef.  427.     May  1 749-50.     Plummer  y.  May* 

i6vin.i66   (F)  To  a  Bill  of  Difcovery,    that  he  is  a  Pur* 

chafor,  &fr. 

X.  \T7HERE  1  party  pleads  his  title,  and  fwears  himfelf  a  pur- 
^y    chafor  for  a  valuable  confideration  without  notice  of  tile 
plaintiff's  title,  a  court  of  equity  ought  not  to  allow  any  examina- 
tion of  witae&s  in  perpeti^am  rfi  memoriam,  to  defeat  the  title  of 
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fttch  purchafori  but  leave  the  plaintiflF  to  recover  as  he  can|  without 
giving  him  any  alliance.  3  £;^«  Ptfr.  C^,  473,  1729^  Rofi 
and  others  v.  Ckje  and  otbers* 

2.  A  defendant,  in  his  plea  of  a  purchafe  for  a  valuable  con* 
Cderation,  omits  to  deny  noticiB )  if  the  plaintiff  replies  to  it,  all 
the  defendant  has  to  do  is  to  prove  his  purchafist  and  it  is  not 
xnaterial  if  the  plaintiff  proves  no  notice^  for  it  nvas  the  ptaiotiif^g 
own  fault  that  he  did  not  fet  down  the  plea  to  be  argued,  in  which 
cafe  it  would  have  been  over*ruled. "  3  P.  Wms,  94.  HiL  1730* 
fiarris  v,  Ingtedew* 

3.  In  a  plea  of  a  purchafe,  it  is  a  fufficient  denial  of  notice  to 
fay  that  fit  the  time  of  the  purchafe  he  had  no  notice,  without  fay- 
iog  or  at  any  time  before.  3  P.  Wms*  244.  /f//.  1733.  Jones 
V«  Thopiau 

4f  In  all  cafes  of  a  plea  of  a  purchafe  or  marriage  fettlemen% 
notice  mud  be  denied  though  not  charged  by  the  bill ;  and  it  may 
be  fufficieut  to  deny  it  either  by  the  plea  or  anfwer,  notwithftandr 
ing  the  objeAfon  that  it  ought  to  be  in  the  plea,  fince  all  the  de- 
fendant has  to  dp  is  to  prove  his  plea  \  for  the  defendant  is  not  to 
prove  a  negatiye,  vis*  that  lie  had  no  notice*  However  it  feems 
beft  to  deny  notice  both  in  the  plea  and  the  anfwer.  ji/fon  v« 
Cur%off,  HiU  1719-  In  nofyt  3  P*  Wnu^  243*  We/hn  v»  Berkeltf, 
Jhid. 

-5.  In  the  pleading  of  a  purchafe  or  mortgage,  the  defendanl 
muft  plca4  that  the  feller  or  mortgagor  was  or  pretended  to  bf 
feifedin  fee.  3  P.  Wms.  281.     ^ofi.  1734*     Heads.  Egerton. 

6.  On  a  plea  of  a  purchafe  for  a  valuable  confideration,  without 
notice  of  the  plaintiff's  title,  it  is  fufficient  to  aver,  that  the  perfoa 
who  conveyed  was  feifed  or  pretended  to  be  feifed  when  he  ex* 
coated  the  purchafe  deeds,  but  where  a  purchafer  fets  up  a  fine 
and  non-claim  as  a  bar,  he  muft  aver  that  the  feller  was  a8uolfy 
feifedf     2  Ath,  630.     1743.     Story  v.  Lord  Wind/or. 

7.  A  purchafer,  denying  notice  at  or  before  the  execution  of 
the  deeds,  is  not  fufficient  \  he  muft  aver  that  he  had  notice  at  ot 
before  the  payment  of  the  money.     2  Atk.  630.     1743*    lUdm 

8.  To  a  bill  for  poffeffion,  a  purchafe  for  a  valuable  confiderar 
tion  is  pleaded,  and  that  the  money  is  hon&Jidt  fecured  to  be  paid  % 
being  only  fecured  it  may  never  be  paid,  and  the  plea  therefore 
cver*rulcd,     3  Atk.  304.     1745*     Hatdingham  v.  N'uhoU. 

9*  Where  the  bill  charges  particular  and  fpecial  inftances  of 
notice  of  the  plaintiff's  title  on  the  dtfen'dant,  his  denial  of  notice 
generally  is  not  fufficient ;  and  therefore  the  plea  of  a  purchafe 
for  a  valuable  confideration  without  notice  was  over-ruled.  3  Atk. 
8^5*     X754*    Radford  y*  IVUfin. 

10.  Flea  to  difcover  whether  one,  from  whom  the  defendant 
.purchafed,  ^as  a  p^pifti  allowed.  2  Vef.  389.  1751.  Harrifon  ?• 
Souiieoie. . 

XI.  Where  the  Hill  ftate s  chrcumftances  of  notice^  a  plea  of  pur^ 
thaft  mtiout  notice  alone  is  not  fufficient,  but  muft  deny  the  cir- 
Cttmftanccs.    %Bro^  Cba.  Ref*  143.  1787.   Newman  y.  Wallii. 
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12,  Pita  of  a  purchafe  for  a  valuable  conGderation  Is  not  good 
to  V  bill  for  dower.     3  Bro,  CL  Rep.  264.     TVUUams  v.  Lambe, 

13*  Plea  that  defendant's  teftatrix  had  neither  conjlru^ive  or 
aBual  notice  of  the  plaintiffs s  title  \  not  denying  the  fads  ftatcd  in 
the  bill  from  which  the  conftrudlive  notice  is  to  be  deduced,  b^d. 
^Bro.  Qb.  Rep.  322.  1793.  Jerrardv.  Sanders.     2  Vef.jun.  187. 

s.  c. 

14.  Plea,  that  the  perfon  through  whom  the  plaintiff  claims  died 
a  batcheloT  and  without  iflue,  ordered  to  Hand  for  an  anfwer. 

4  Btq.  Cb,  Rep.  439.     1793-     ^'"S  ^'  ^^f^^^^^' 

15.  Plea  of  a  fine  over-ruled,  becaufe  no  feiCn  was  alleged. 
^  Fefjun.  4^0.,     1794-     Page  v.  Lever. 

1 6.  Bill  by  tenant  for  life  in  poiTeflion  for  difcovery  and  de- 
livery up  of  title  deeds :  plea,  a  mortgage  in  fee  by  a  former  tenant 
for  life,  alleging  himfelf  to  be  feifed  in  fee,  without  notice,  or- 
dered to  (land  for  an  anfwer  with  liberty  tQ  except.  ^  Vef.jwt* 
222*     1 7^6,     ^rotk  V.  Btaciburne^ 

i>vi«> 367^  ^G)  Former  Suits,  Decrees,  ^c. 

!•  ^O  a  l>tll  filed  in  Ireland^  the  defendant  pleads  a  decree  and 
^     proceedings  for  the  fame  matter  in  the  court  of  Chancery 
of  England.     Plea  allowed.    3  Bro.  Par.  Ca.  584.     I73i«    -RVz- 
gerai  v.  Fitzgerald. 

2.  To  a  bill  brought  for  a  renewal  of  a  leafe  for  lives,  the  de- 
fendant pleads  the  minutes  of  a  former  decree  in  a  fuit  brought 
for  the  fame  purpofe,  by  the  perfcn  under  whom  the  prefenl 
plainttflF  claimed,  and  by  which  minutes  the  court  ordered  that 
biH  to  be  difmifled.  This  plea  was  not  allowed,  but  flood  for  an 
»nfwer  with  liberty  to  except.  6  Bro.  Par.  Ca.  73.  I7^5« 
Charles  y.  Rowley. 

3.  An  adminiftrator  of  a  judgment  creditor  brought  the  origi- 
fial  bill,  and  died  \  the  executor  of  the  adminiftrator  brought  itkt 
bill  of  revivor,  which  was  thought  to  be  wrong,^  and  thereupoa 
another  bill  of  revivor  was  brought  by  the  fame  plaintiff,  having 
firft  taken  out  adminiftration  de  bonis  mn^  i^c.  to  the  judgment 
creditor ;  the  defendant  pleaded  the  bill  was  for  the  fame  matteri 
and  upoii  this  it  was  referred  to  the  Mailer  to  examine  whether  it 
was  fo,  who  made  a  fpecial  report,  that  the  Iq/f  bill  ^revivor  is 
brought  by  the.  plaintiff*  in  a  different  right  from  what  the  former 
was,  but  does  not  fay  it  was  or  was  not  for  the  fame  matter.  Plea 
over-ruied,  becaufe  it  appeared  that  the  bill  was  brought  by  a  per- 
fon  in  a  different  right.  2  Atk,  144.  1740.  Haggins  v.  The 
fork  Buildings  Company. 

'  4.  A  co-adminillrator,  who  was  a  plaintiff  in  a  bill  in  1723, 
brings  a  bill  in  17399  partly  of  revivor,  and  partly  fupplemental,  to 
the  fame  purpofe  pretty  near  with  the  original  bill.  Plea  of  the 
former  difinifEon  allowed.  2  Atk.  82.  1740.  Bowden  v.  Bea^ 
^hainp.  ....  .      .:. 
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(H)  That  it  is  Matter  at  Law.  i6v«j6f. 

%•  ^O  a  bill  for  fetting  afide  certain  leafes  as  being  improperly 

^  made,  the  defendant  pleaded  that  the  queftion  was  pro- 
perly triable  at  common  law  only,  and  the  plea  was  allowed. 
7  Bro,  Par*  C«.  374.  1776.  Hon.  Hely  Hutchinfon  v.  Gambit 
and  other X. 

2.  A,  by  leafe  grants  B.  a  liberty  of  fcarching  and  digging  for 
coals  in  certain  lands,  for  a  term  of  loo  years,  rendering  an  eighth 
part  of  the  coal  by  way  of  rent.  The  colliery  is  worked  for  fome 
years  and  then  difcontinued.  The  perfon  claiming  the  land  un* 
der  if.  begins  to  work  the  mine,  whereupon  thofe  claiming  un- 
der B  file  a  bill  to  reftratn  the  working,  and  for  a  difcovery  of 
their  title,  in  order  to  maintain  an  afiion  of  trefpafs ;  to  this  bill 
the  defendants  plead  in  bar,  both  to  the  difcovery  and  relief,  that 
B.  and  thofe  claiming  under  him,  had  ceafed  working  the  col- 
liery for  a  fpace  of  55  years,  and  had  therefore  waived  and  re* 
linqutihed  the  benefit  of  the  leafe  ;  but  the  plea  was  over-ruled  ; 
the  matter  of  it  being  properly  determinable  at  law*  7  BrQ% 
Par*  Ca.  404.     1776.     Crang  v.  Adams. 

3*  An  award  waA  made  a  rule  of  the  oourt  of  King's  Bench 
according  to  a  fubmiffion  for  that  purpofe,  and  an  attachment  had 
been  granted  for  not  performing  the  award,  bill  fuggrfting  fraud 
in  the  arbitrators,  and  praying  that  the  award  might  be  fet  afide  s 
plea  of  the  award,  and  infifting  that  it  was  fair :  plea  was  ordered 
to  (land  for  an  anfwer.  2  Atk.  155.  1740.  Ham^tnyf. 
Toung, 

4.  Plea  of  matter  which  would  be  a  good  plea  to  the  aAion  at 
law,  not  a  plea  here  in  bar  of  difcovery.  2  Bro.  Cb.  Rep*  ^• 
1785.     Hindman  v.  Tajhr^ 

(I)  Limitations.     Statutes.  tjvkut^ 

t.  ^HIE^  ftat.  of  limitations  was  pleaded  to  a  bill  of  difcovery^ 
^  and  over-ruled.  Buni.  6o,  1720.  Dean  and  Chapter  if 
WeJImtnfter  v.  Sir  Thomas  Crofs. 

2.  The  ftatute  of  limitations  is  no  plea  where  the  bill  ch^irfres 
fraud,  but  then  it  fhould  be  charged  by  the  bill  that  the  fraud 
was  difcovered  within  fix  years  of  the  filing  of  the  bill.  3  P.  Wms. 
144,    Mich.  1732. 

3*  In  the  cafe  of  the  South  Sea  Company,  in  whom  the  eft^ites 
of  the  late  dirediors  are  veiled  by  a£l  of  parVument,  whrr^/the  0  at. 
of  limitations  might  have  been  pleaded  a^ainfl  the  late  direfl^Ts, 
it  is  plead;ible  againft  the  company,  who  itand  in  fuch  dircdors* 

place.     Ibid. 

4.  Where  the  afli^nee  of  the  rffrfts  of  a  bankrupt  rUims  un- 
der the  a£l  of  parliament }  jet  as  the  ItaiMte  ot  hnutacions  mi.»f  r  ne 
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pleaded  again  ft  the  bankrupt,  by  the  fame  reafon  it  is  pleadable 
againft  fuch  afligoee.     3  P*  Wms.  144.     Mich.  1732. 

5.  The  ftatttte  of  lionttations  cannot' be  pleaded  to  the  dtlcoverf 
vthen  the  debt  waa  due,  thougi^^  it  Quay  to  the  debt  itfeif,  becaufe, 
by  the  defendant's  fetting  forth  when  the  .debt  comnaepced^  it  will 
appear  to  the  courts  whether  the  fix  years  are  incurred  according 
to  the  (latute,     l^/i.  51.     1740,     AUckwrtbf.  Clifum 

6.  The  defendant  pleaded  a  fine^  and  noti-ciaim  in  bar  to  the 
title  fet  up  by  the  plaintiff;  the  plea  w^aa  over-ruled,  becaufe  the 
pendency  of  the  fuit  hef<^,  as  it  was  a- proper  matter  of  equity, 
has  prevented  the  running  of  the  4^^*  Z  Jlti.  389.  1749*  ^> 
l^r  ?,  Pritchard  (tnd  others^ 

7«  Bill  by  a  creditor  of  an  inteftate  for  rooA  on  note,  charging 
that  the  adminiftratrix  promifed  to  pay  it»  as  foon  as  ibe  conla 
get  in  effeds,  to  which  (he  pleaded  the  ftatute  of  limitations,  and 
that  (he  made  no  promlfe  to  pay  the  note»  too  general,  for  (he 
(hould  have  pleaded,  thait  (he  made  no  prdmife  to  pay  the  not| 
out  of  afieu.  Plea  of  ^he  ftatute  of  limitations  mttft  fay  the  canfe 
of  a£lion  haib  mt  ^c^ued  within  the  Ji^  yiars^  ^hat  the  defeadaot 
hath  not  promifed  to  pay  within  (it  years,  is  bad*     3  JtA  jo^ 

g.  When  fraiid  is  charged,  the  defendsint  cannot  plead  thp 
ftatute  of  limitations  to  the  difcovery  of  his  title,  but  muft  aofwer 
to  frauds     3  jlfi,  558*     1747*     Biclnelly.  Gough. 

9.  Length  of  time  proper  for  a  plea,  not  a  demurrer.  2  Vtf* 
no.  1750.  Ctfgor  V.  Molcfivortb  Sec  Agga^y.  Pickerell^ 
3  ^tl.  225-, 

JO*  Plea  to  a  bill  of  difcovery  in  fupport  of  an  a^^ioo  under 
(lat«  9  jtnne,  c,  14,  for  money  loft  at  play,  by  the  a(&gnees  of  die 
lofer,  a  bankrupt,  that  the  aQipn  was  not  commenced,  and  the 
bill  exhibited  within  three  monthS|  overrruled^  2  FffJ^^  f '4^ 
r79^«     Brafidon  v.  Sand^, 

1 1 .  Bill  by  an  annuitant  under  a  will  for  an  account  of  arrears 
againft  two  adminiftrators  with  the  will  annexed :  one  pleaded 
the  ftat.  of  limitations  to  fo  much  as  fought  fatisfa£lion  for  the 
arrears,  or  fo  much  as  was  ftated  to  have  accrued  due  previoos  to 
fix  years  before  the  bill :  he  alfo  by  anfwer  fet  up  an  agreement 
to  relinquUh  the  annuity ;  plea  over-ruled  without  prejtidicetoin^ 
lifting  on  the  fame  matter  by  anfwer.  '^  y^f-j^'^r  $?'•  ^7?S' 
Higgins  V-  Crawford* 

12.  Defendant  pleaded  40  years  pofieflion  without  account 
or  admi(rion  of  any  debt  to  a  bill  feting  up  an  o)d  mortgage,  and 
Hating  an  account  fettled,  and  that  owing  to  infancy»  covertur^ 
and  other  difabilities,  plaintiflTs  could  not  proceed;  plea  allowed* 
%  Vcf.jun.  t(ii).     1 795*     Blewitt  v.  Tbomos* 
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(L)  Releafes.  KVin.  ry 

!•  nrO  a  bill  for  account  and  difcovery,  plea  of  releafe  farther 
^   and  other  ^ha^i.in  the  plea  fct  forth  i  plea  over-ruied.  2  ^^/i 
t  o8«     1 750.     Salktld  V.  Scienci. 

S»  a  fUa  futaunng  tx€tpti9n  of  wmtttrt  0fut  mtMihatd  §vtr'n$ltd,    %  Vcf.  io8.    Ihid. 

2.  Bill  charging  fraud' fai' obtaining  releafe  1  plea^'the  releafe^ 
fupported  by  an  anfwer,  denying:  the  fraud,  the  benetit  of  the  plea 
was  fared  to  the  hearings  a  Fffl  258*  Trin.  33  G«  3.  LUjd  y. 
Smiti. 

3.  Bill  to  fet  afide  releafe  for  fraud ;  plea  the  releafe  nakedly, 
and  no  anfarcr.  The  court  would  not  give  leare  to  amend,  but 
over-ruled  the  plea.  1  Atjfir.  276.  TWn.  33  G^  3.  Frieland  t* 
Jobnfin.     . 

(  Q^)  Put  in*    At  what  Hme,  isyin.  n^ 

1.   A  Demurrer  not  coupled  with  a  plea  or  anfwer,  muft  be 
^  filed  within  eight  days,  eicltffive  of  the  day  of  appearance, 
OT  before  an  order  for  time  be  obtained.     Hind,  aio. 

2.  On  time  given  to  anfwer,  the  defendant  may  put  in  a  plea, 
for  that  is  an  anfwer^  and  on  oath,  but  he  cannot  put  in  a  de- 
murrer. 3  P.  H^nu.  8i*  1730.  Jtmes  v.  Earl  of  Strafford,  i  Bro* 
Cb*  Rip.  56.     Roberts  ▼•  Hartley. 

3.  Demurrer  may  be  filed  after  time  for  anfwering  is  out,  pro- 
Tided  it  be  filed  before  procefs  of  contempt  iffues.  3  Bro.  Cb, 
Rep*  372*     1791*     Eafi  India  Company  v.  Henchman. 

4.  If  an  order  be  obtained  for  time  to  anfwer  only,  a  demurrer 
to  part  will  not  do*  2  Bro.  Cb.  Rep,  214.  1787.  Kenrick  r. 
Clayton. 

(R)  Hqw  the  Flea^  or  Plea  and  Demurrer  muft  be* 

See  letter  A.    See  Demurred 

(S)  Fleas.     Of  fitting  down  the  Plea  to  be  argued^  t  evia.  37^ 
f^c.  and  what  (hall  be  faid  a  Waver. 

1.  VirHERE  a  plaintiff  replies  to  a  pfea,  he  admits  it  to  be  a 
^  y  good  bar,  if  the  fads  therein  alleged  ;ire  true :  and  there- 
fore he  cannot  after gvardv  compUin  of  the  order  made  for  allow* 
in^  tSc  plea,  but  muft  proceed  to  eiamioe  wirnrfles  to  falfify  ic< 
4  i/»o.  Par.  Ca.  74.  1742.  Lord  Baron  Dun/any  w.  Shaw. 
1    V\  1  mult  DC  fee  d\^wn  in  ci^ht  days.  3  Bro^  Cb.  Rep.  i79i« 

JjsUan  «    4^wkini, 

3  3-  Ap^" 
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3*  A  plea  of  outlawty,  like  all  other  pleas,  ought  to  beTet 
down  by  the  defendant.  2  Anflr.  554*  Eaft.  35  G.  3.  Chapman 
▼•  Lanjdowm 

i6vsn, 377.  (T)  Ovcr-iuUng  his  oi^^^n  Plea.     What  flball  be  faid 

to  be. 

I.  '1X7 HERE  a  defendant  infins  by  pleai  that  he  onght  not  (0 
^^     be  obliged  to  dif<pover  the  fevcral  mattexs  mentioned  in 

the  introdufiion  ot  it|  and  yet  by  his  anfwer  difcoveTS  thofe  very 

particulars,  the  pira  is  bad  in  point  of  form.    6  Bro.  Par,  Ca.  116. 

1766.      Dobhyn  v.  Bark^. 

2.  Plea  overruled,  being  coupled  with  an  anfwer  which  ad- 

ttifttd  the  fafls.     2  Aik.  155.     1740.     Cottingten  v<  Fletcher. 
3*  Where  a  plea  is  a  bar  to  the  whole  bill,  if  at  all,  an  anfwer 

to  any  matters,  which  might  have  been  covered  by  the  plea,  over- 

rules  it.     I  Anftr.  14.    Eafi,  32  G.  3.   Blacket  y.Langlands, 

4.  Where  the  bill  charged  an  award  to  have  been  obtained 
corruptly,  a  plea  fetting  up  the  award,  and  denying  the  fpecific 
charges  of  fraud,  is  bad,  as  not  bringing  the  caufe  to  one  point, 
and  an  anfwer  to  the  fame  charges  over-rules  the  plea.  lAnfir.  59* 
Trin.  32  G.  3.  Pope  v.  Bijh^  and  Edmufti^an  v.  Hartley  Md,  97* 
S.P. 

5.  To  fupport  a  plea  of  a. former  decree,  fo  much  of  the  firft 
bill  and  anfwer  muft  be  fet  forth  as  will  (hew  that  the  fame  point 
was  then  in  iflue.  2  Ati.  603.  1743*  Sir  Ca/arClnld^* 
Gibfon. 

6*  Whoever  comes  in  before  a  Mafter  under  a  decree  is  g»^ 
a  party  to  that  fuit ;  and  if  he  brings  a  new  bill,  a  pita  that  a 
former  fuit  is  ftill  depending,  allowed.  3  Atk.  55  7<  Neuv 
Wffton. 

7.  To  a  bill  brought  againft  the  defendant  as  an  executor  to 
account,  he  pleads  a  fuit  in  the  court  of  Chancery  at  Jamoicet 
brought  againft  him  by  the  plaintiff^  with  the  like  matter  of  com- 
plaint relating  to  the  executorfliip  ;  neither  the  terms,  nor  eito 
the  year  in  which  the  fuit  was  inftituted,  being  fet  out  for  certaiDy 
there  is  not  that  averment  which  courts  of  law  and  equity  both 
require  in  pleas;  and  it  was  over-ruled.  3  ^/i.  587.  i747* 
Foj^er  V.  Fafall. 

8.  Though  an  action  has  been  brought  in  Jr^Aiiu/ off  a  bond, 
and  fued  to  judgment  there,  it  cannot  be  pleaded  to  an  z6i^ 
here.     3  Atk.  589.     1747.     Fofier  v.  VaffalL 

9.  If  no  final  order  for  foreclofure,  it  is  not  a  good  plea  tot 
bill  for  redemption.     2  Vef,  450.     1752.     Senhoufe  v.  Earh 

10.  Plea  of  another  fuit  depending  for  the  fame  caufe  was  re« 
ferred  to  the  Mailer  of  courfe,  without  being  fet  down.  1  ^v* 
jutt.  484.     1792*     Anon. 

1 1  Plea  of  a  former  fuit  depending  for  the  fame  caufe  i<^ 
down  by  the  defendant  was  ftnick  out  1  but  the  plaintiff  pot 
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tiavinf;  procured  a  reference  to  the  Mailer  within  a  monthi  the 
bill  was,  upon  motion,  difmifTed  under  the  ftanding  order.   2  Vef. 
Jut:,6']7>      1795.      ^^ierr.  Bird, 

1 2.  Plea  of  a  fuit  depending  in  the  court  of  Chancery  in  Ire** 
iand  for  the  fame  matter,  over-ruled.  j^Fef.  jun.  357.  1798. 
Liftd  Dillon  V.  Alvarez* 


t&lea  anD  i^leaMngs^.  coi 


(B)  Of  Pleadings  in  general.     Good  or  not.         i6V!n.37t. 

I.  iF  t'j^jor  naorajoin  in  a  defence  which  is  a  fufiicient  jaftiSca- 

•*   tion  for  one,  but  no  juftificalion  for  the  others,  the  plea  is  bad  ^ 
IS  to  all ;  for  the  court  cannot  ftver  it,  and  fay  that  one  is  guilty 
and  others  not,  when  tlicy  all  put  themfelves  upon  the  fame  terms. 
Philips  V.  Biron^  I  S/rj.  509.  and  vide  i  Sira.  994.     Ibid.  1184. 
3  Term  Rep.  376* 

2.  On  a  writ  in  debt  for  1066/.  plaintiff  declared  for  loocA 
borrowed  by  defendant  of  plaintiff  i  and  in  a  fecond  count  for  66U 
for  intereft  of  money  lent  by  plaintiff  to  defendant,  defendant 
pleaded  in  abatement  of  the  writ,  that  the  faid  fum  of  money  in 
the  faid  writ  mentioned,  and  thereby  fuppofed  to  be  borrowed  from 
plaintiff,  was  borrowed  by  defendant  and  others,  and  not  by  de- 
fendant feparately.  On  fpecial  demurrer,  becaufe  this  plea  in* 
fwered  only  one  of  the  caufes  of  adion,  (that  mentioned  in  the 
firft  count),  the  court  held  the. plea  bad.     Merries  v.  JamieforZf 

S  Term  Rep.  sSi^ 

3.  A  plea  of  prefcriptioh  for  common  In  a  que  ejlate  is  good 

after  verdi£t,  though  it  be  not  in  exprefs  terms  alleged  that  the 
owners  of  the  cftate  have  ufed  it  from  time  immemorial.  3  Tem^ 
Rep.  147. 

4.  To  a£\ion  on  the  cafe,  if  defendant  pleads  a  recovery,  and 
plaintiff  replies  nul  tiel  record,  and  concludes  with  averment,  it  is 
good ;  efpecially  if  it  is  a  record  of  another  court :  but  {femb.)  he 
may  alfo  conclude  with  giving  a  day  to  defendant  to  produce  the 
record.     Sandford\.  Rogers,  2  fFil/l  113. 

5.  Flea  of  bankruptcy  «ught  to  conclude  to  the  country^* 
Barneu  330*     Andr.  17(5. 

6.  If  to  covenant  by  an  executor,  defendant  pleads  another 
executor  who  has  proved,  and  is  living,  plaintiff's  replication 
Ihould  conclude  to  the  country.  Wilkins  v.  Brown^  2  Sira,  1220. 

7.  Bond  that  A.,  on  thirty  days  demand  in  writing,  (hould  ac- 
count  aud  pay :  breach  alligned,  that  A.  did  not  account  and  pay 
in  thirty  days  after  demand  in  writing:  pleas,  id,  no  demand; 
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Id.  (prot^ding  on  demand^  ifc.)  that  jt.  did  account  aiidpaf: 
replication,  that  a  demand  in  writing  was  made  otfl  a  day  (namiog 
if  \^  and  no  account  by  ji.  This  concfudes  ^ell  to  the  coautr^. 
Trapandv.  Mercer ^  k  Burr.  lo22i 

8.  If  ^  plea  hgifi  with  an  zntvtrcr  to  fi&/  t(;i&0//  dedarotm^  btft  in 
truth  the  matter  pleaded  is  only  an  afifwer  to  pari,  thb  whole  plea 
is  bad,  and  the  plaintiflF  ntiay  demur.  TrUfcott  v.  Carpenter,  i  Li. 
jRaym.  221*     W^oodvfard  y.  RMaJbn,  iStra^T^o^* 

9.  But  if  a  plea  begin  only  as  an  anfwer  to  part,  and  is  in  trtith 
but  an  anfwer  ta  part,  or  though  in  laMr  it  is  an  anfwer  to  the 
whole,  it  is  a  difcontinuanct,  and  the  plaintiff  muft  not  dethar, 
but  take  his  judgment  for  that  as  by  nit  dicit  s  for  if  he  demur, 
or  pleads  over,  the  whole  ad  ion  is  difcontinued.  Trufcott  t.  Car* 
penter^  I  Ld*  Raym.  23 1.  Finciht  r.  Burton,  ibid.  7 1 6.  See  alfo 
a  Ibid^  841.     I  Stra.  302. 

10.  But  this  rule  muft  be  underftood  with  this  limitation,  that 
the  part  of  the  declaration  which  ia  not  anfw6rcd  by  the  plea  is 
ltiateri;)l,  and  the  gift  of  the  a£tion ;  for  whete  any  thing  is  inferted 

•  hi  the  declaration  as  matter  of  aggravdtion^  the  plea  need  not  an« 
fwer  or  juftify  that^  for  the  anfwering  of  that  which  is  the  gift  of 
the  adion  will  cover  the  whole  declaration.  Dyi  v.  Leatberdalf^ 
3  lyilf.  20.     Taylor  v.  Cole^  3  Term  Rep;  297. 

T 1.  A  plea  that  plaintiff  is  an  dlien^  is  not  fuflicient  in  perfonal 
nfiion,  without  (hevitig  that  he  is  inimicus:  Hopper  v.  Lepfctt^ 
Andr.  76. 

12.  Where  in  debt  againft  one  as  executor  the  defendant  plead 
i  retainer,  and  plaintiff  repRes  that  he  is  executor  defintort^  and 
defendant  rejoins^  that  aftsr  the  laft  continuance  he  hath  taken  out 
admintftration  \  this  laft  is  a  good  plea,  and  no  waiter  of  the 


former.     Vaugban  v.  Br'own,  Andr,  329. 

plea  of  *'  payment  at  a  day  before  the  partictdar  day  fpeci&ed* 


Q  -  W J  -" 

13.  Bond  conditioned  to  piiy  money  <^  on  or  before  fuch  a  day^ 


The  plaintiff  demurred  to  the  plea,  as  offering  an  immateriai 
iffue.  The  difttnAion  is,  <*  that  wherever  the  defendant,  in  an 
*'  adion  of  debt  upon  bond,  with  oifpecial  condition,  pleads^' 
'*  formance,  the  plaintiff  muft  affign  an  abfolute  breach :  thoogh 
<<  this  be  not  Aeceffary,  where  the  defendant  pleads  a  collateral 
**  matter,  (as  a  releafe).  The  prefent  plea  thereof  is  ff(^i  ^^^ 
^'  the  plaintiff  ought  to  reply,  that  the  money  was  not  naid  upon 
*'  the  day  a]le);ed,  nor  at  any  time  before  or  after  tW  daf.- 
Fleteher  v.  Henningtan,  2  Burr.  944* 

14.  Non  efiJoBum  may  be  pleaded  to  the  deed  of  tjimtfevert% 
not  to  the  deed  of  an  infant,  for  the  deed  of  the  former  is  ^ 
of  the  latter  only  vAdahU^  and  the  infancy  muft  1ie  pleaded  fp^' 
dally,  and  that  plea  avoids  it  by  relation  back  to  the  dditerfi 
Zouch  ex  dem.  Abbott  v.  Parfons,  3  Burr*  1 8o^. 

15.  In  debt  for  a  penalty  on  2  Geo.  2.  c.  24./  7.  for  un!a#foUf 
conupting  voters  at  an  eledion  to  ps^rii^ment,  the  defendant 
pleads  in  abatement,  an  a£lion  brought  againft  him  by  anothet 
pcifon  in  the  fame  term  for  xhzfame  offence.    This  it  *  Wp^c** 

J)cfcnd»flt 
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Defendant  ihuft  (hew  the  other  adion  to  be  adually  prior  id 
point  of  time.     Comie  v.  Pz//,  3  Burr.  1422. 

16.  In  a  releafe  pleaded,  xs6  place  was  alleged,  and  held  a  mate* 
rial  omiflion  on  a  general  demurrer.  Barker  v.  Palmer,  i  Coni. 
RepM  141. 

17.  To  an  aflion  upon  promifes,  defendant  pleads  that  aftet 
he  had  undertaken  to  pay,  one  /4.  B.  promifcd  to  pay  th«  money 
due  to  the  phtminT:  an^i  held  a  b-jd  plea,  becaufc  the  promife 
was  not  in  writing.  Barker  v.  Lamplugh,  1' Com.  Rep.  142; 
Vide  2  Term  Rtp,  81. 

18.  A  plea  of  the  performance  of  a  will  generally,  is  bad  ;  fot 
it  does  not  appear  wh<nlier  the  If^jjcies  were  paid,  or  whether 
any  one  was  dead,  whereby  his  legacy  (hoald  be  given  to  the  fur- 
vivors,  nor  when,  or  in  what  manner  they  were  paid,  i  Com* 
Rep.  162.     Her^tyy*  Richard/on. 

19.  The  bankruptcy  of  the  defendant  cannot  be  pleaded  in  bar 
to  an  aftion  of  covenant  for  rent,  or  on  cxprefs  covenant.  Mills 
V.  Aurioly  1  H.  Bl.  433.     4  Term  Rep.  94. 

20.  To  an  adion  brought  by  a  fimple  contra£l  creditor  againft 
an  executor  de  fon  tort  of  an  inteftate,  the  executor  cannot  plead^ 
tl\2t  after  acfion  brought^  but  before  plea  pleaded,  he  delivered  over 
the  effefts  to  the  rightful  adminiftrator,  though  in  fa£t  no  admi-* 
niftration  was  gran;ed  till  after  the  action  was  brought ;  nor  can 
he  plead  a  retainer  for  his  own  debt  of  a  fuperior  degree,  with 
the  affent  of  the  adminiftrator.  Vernor  v.  Curtis,  in  the  Exchequer'* 
chamber  in  error.     Hil.  32  Geo.  3.     2  H.  Bl.  iS. 

21.  An  argumentative  plea  is  not  good,  but  (hall  be  aided  by 
Verdi£t  on  a  general  demurrer.  Jf^all  v.  Fullwood,  i  Com,  Rep. 
330.  (n.  2i) 

22.  A  plea  of  the  flat.  13  Eliz.  c.  20.  was  allowed  to  be  geod^ 
vrhen  pleaded  to  a  bill  brought  by  a  leflce  for  tithes.     Bokinham  r«  . 
Bentfield^  I  CorH,  Rep.  392. 

23.  To'  an  a£lion  brought  by  the  aflfignees  of  an  infolveot 
debtor,  to  recover  money  owing  to  him  before  his  infolvency,  in 
which  the  plaintiffs  declare,  that  in  confideration  of  the  money 
being  due  to  the  infolvent,  the  defendant  promifcd  to  pay  them 
as  affignees,  it  is  a  bad  plea  to  fay,  *'  that  the  caufe  of  ad  ion  fir  ft 
*^  accrued  to  the  infolvent  before  the  plaintiffs  became  ain^^ncres^ 
*^  and  that  fix  years  hid  elapfed  after  the  caufe  of  adion  firft 
**  accrued  to  the  infolvent,  and  before  the  fulng  out  of  the  writ 
««  of  the  plaintiffs."     Kinder  v.  Paris,  i  //.  Bl.  ^6u 

24.  Plea  to  a  bond  conditioned  for  payment  of  money,  that  it 
was  given  as  an  indemnity  againft  another  bond,  and  that  the 
plaintiff  has  not  been  damnified,  is  bad*  Menfe  v.  Meafe^ 
t  Covfp.  47* 

25.  Riertf  in  artere  is  a  good  plea  to  an  zQ\on  of  debt  for  rent* 
Warner  v.  Theobald^  ibid,  588.  Secus,  in  an  ^ion  of  covenant^ 
admitted  arguendo, 

26.  In  debt  on  a  bond^  plea  that  the  money  for  which  the  bond 
Vol.  V«  D  d  was 
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w?s  given  was  won  by  gaming  is  well  enough,   though  not  the 
very  words  of  the  llatate.      l  Stta.  494. 

27.  Thn  which  appears,  in  the  filaintiff*s  decoration  utti 
not  be  averred  in  the  plea,     IM, 

28.  Where  the  cicfciuiant  pleads  that  tlic  bond  was  gif en  for 
itioncy  won  by  Jl^'T^i"g>  he  muft  Chew  the  particular  game  at  which 
it  was  won.     II id. 

29.  Special  pUa  of  nil  hahuit  in  tetiement'ti  cannot  be  pleaded  to 
a£iion  for  rmt  on  Ic^afe  by  indenture.  Palmer  v.  EkitiSy  2  Sira.  817. 

30.  Upon  a  deTfn/IfjviS  auaind  cxecutorSi  nbt  guilty  may  be 
pleaded  as  well  as  nil  debet.  Ccppin  q,  t.  v.  Carter ^  l  Tern 
Rep.  462. 

31.  In  affiimpfit^  *'  that  the  defendant  indorfed  over  to  tic 
**  plaintiff  a  promifTory  note  for  and  on  account  of  the  debt,  acd 
'*  that  the  plaintiff  then  and  there  accepted  it  for  and  on  accooiit 
"  of  the  debt,"  is  a  good  plea  ;  for  the  plaintiff  might  have  in- 
dorfed it  over  to  a  third  perfon,  by  whi^m  the  defendant  miglt 
have  been  fued  uithout  the  means  of  dctVncc,  or  the  plaintiff 
might  by  laches  have  made  it  his  own  :  but  in  fuch  cafe  the  plain- 
tiff may  reply,  that  the  note  was  bad|  or  unpaid.  Keorjlaix. 
Morgan t  5  Term  Rep.  513. 

32.  A  plea  by  an  heir  at  law,  who  was  fued  by  an  obligee  cf 
liis  ancedor,  that  he  chimed  to  retain  a  certain  fum  for  ir.oney 
laid  out  in  rcpairinjr  the  premifes,  cannot  be  fupported.  Shuttit' 
worth  V.  Neville y  1  Term  Rep.  454.  ^i.  Whether  ncccflaryK* 
pairs  might  be  fo  plended.     Jbid.  457- 

33.  'I  o  a/Jump  fit  by  feveral  partners  the  defendant  may  pW 
in  bar  the  bankruptcy  of  one  of  them.  Edhardt  v.  Wilfofi^  STira 
Rep.  140. 

34.  Non  datnnijicatus  cannot  be  pleaded  to  debt  on  bond,  con* 
ditioned  for  the  payment  of  a  fum  of  money  at  a  certain  c^j 
though  it  appear  by  the  convlition  that  the  bond  was  given  tj 
way  of  indemnity.     Holmes  v.  RkcdeSy  i  Bcf.  fe*  Pull.  638. 

35.  A  plea  that  the  plaintiff  and  deft-ndant  agreed  to  fettle  vl 
matters  in  difpute,  and  to  bind  themfeives  in  a  penalty  not  >9 
fuc  eaoh  other,  is  a  bad  plei,  as  it  docs  not  amount  to  fatisfaCtio:' 
James  v.  Davids  9  Tertn  Rep.  141. 

36.  Replication  de  injuria  fu&  propria  nhfqtte  tali  coufd^  is  b2-i 
where  the  defendant  iniifls  on  a  right.  Cooper  v.  Alonk,  Wu-' 
Rep.  54. 

37.  So  it  has  been  determined,  that  a  plea  de  injuria  fud ^> 
prid  ahfqiu  tali  coufd  to  a  recognizance  for  rent  in  arrearj  is  bi- 
Jones  V.  Kitchin,  1  Bof.  ifT  Pull.  76, 

38.  Performance  of  a  covenant  pleaded  otherwifc  than  in  li:* 
terms  of  the  covenant  itfelf  is  bad|  even  on  general  demurr::> 
1  Bo/:  t^  Pull.  4sS. 

39.  In  pleading  a  tender  of  a  fum  of  money  according  to  ^ 
deteazance,  wbiah  is  a  different  indrument  from  the  origlc*^ 
deed.  It  is  not  neceflary  either  to  plead  that  the  party  has  ^^^}* 
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DC«n,  and  ftjll  is  ready  to  pay,  or  to  bripg  the  money  into  court; 
Trevett  s.Aggas^  JVilles*  Rep.  lio.  AlUer  if  the  defeazance  be 
in  the  fame  deed.     Ihid, 

40.  Pl^-a  to  ajfumpfit  that  the  defendant,  who  was  the  payee  of 
a  promiiTory  note  indorfed  it  to  the  plaintiflFy  <'  for  and  on  account 
of*  the  faid  debt,  is  a  good  plea;  Kearjlake  v.  Morgan^  5  Terni 
if /^.  513. 

41.  Pleading  that  corn  which  had  been  cut  was  left  on  the  ground 
Until  it  was  fit,  in  a  ^courfe  of  hilfbandry,  to  be  carried,  is  fuffi^ 
cient,  without  faying  how  long  it  remained  there,  the  reafonable- 
hefs  of  the  time  being  a  queition  of  fact  for  the  jury,  and  not  a 
queftion  of  \,\w  fot  the  court.    Eaton  v.  Southby^  Willes^  Rep.  i^^. 

42.  To  a  debt  on  bond  conditioned  for  the  payment  of  a  cer-^ 
tain  fut>^  at  a  certain  day,  defendant  pleaded,  that  by  articles  of 
agreemttnt  berv^eeh  the  plaintiff,  her  fiflter,  and  the  defendant,  the 
iuteretl  of  the  money  was  to  be  paid  to  one  of  the  fifters  upon  ad 
event  which  had  happened  ;  but  as  th<:  plea  did  not  allege  the  pay- 
ment of  theinterclt  accordingly,  it  was  holden  bad.  Baldic^^ 
Elder s^  5  Term  Rep.  250. 

.  3.  A  charter  of  Wilt,  3.  granted  to  the  town  of  Liverp^ol^  A\^ 
re'£l8  diat  the  common  councilmen  fliali  be  ele£ied  in  fuch  manner 
as  was  ufed  before  the  former  charter  of  Car.  2.  The  deftftidant 
to  a  quo  vfarrartio  information  for  exercifing  the  office  of  com- 
tnan  councilman,  pleadrd,  that  before  the  charter  of  Car.  2.  the 
mayor,  bailiffs,  and  burgeffes,  ufed  to  ele£l,  (except  at  thofe 
times  when  there  was  any  bye-law  to  regulate  the  mode  of 
feledioh :)  it  was  held  that  the  plea  was  bad,  becaufe  it  did  not 
fliew  what  was  the  ufage  in  fa^  before  the  charter  of  Car.  2* 
Rix  V.  Bircif,  4  Term  Rep.  6o8. 

(E)  At  what  Time  Defendant  muft  plead.  i6vin.  ^u. 

I.  tF  a  Bill  be  filed  againft  an  attormyy  or  other  privileged 
^  perfon,  or  againfl  a  prifouer,  and  a  cot>y  thereof  deli- 
tered,  four  days  exclufive  before  the  end  of  the  term,  includ- 
ing Sunday^  the  defendant  muft  plead  as  of  that  term ;  the  plaintiff 
having  entered  a  rule  to  plead,  and  demanded  a  plea ;  but  if  the 
bill  be  not  filed,  and  copy  delivered  within  that  time,  the  de- 
fendant is  entitled  to  ail  imparlance.  Rule  M.  5  Anrt.  3.  a.  Gilb. 
K»  B.  346.  After  wards,  when  the  claufe  of  ac  etiam  was  intro- 
duced into  the  bill  of  Middle/ex,  and  other  proccfs  in  trcrfpafs,  it 
became  a  rule,  that  where  the  oaufe  of  aAion  was  fpecially  ex- 
prefied  in  the  procefs,  the  defendant  ihould  not  have  liberty  of 
imparling  without  leave  of  the  court,  but  fliouM  plead  within  the 
time  allowed  by  the  courfe  of  the  court,  to  defendants  fued  by 
the  original  writ^  R.  H.  2  Geo.  2.  At  length  it  was  determined^ 
that  ev6n  upon  a  fpeciai  capias  by  original,  the  defendant  fliould 
not  be  obliged  to  plead  fooner  than  upon  a  common  latitat* 
i  Sira^  684* 

Dda  alf 
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2.  If  four  terms  have  elapfrd  fincc  the  delivery  or  filing  of  the 
declaration,  the  defendant  (h^ll  hitve  a  whole  term's  notice  to 
plead  before  judgment  ca«  be  entered  againd  him.  J?.  5V.  5  W6 
Geo»  i.  (^.)i  unl  fs  thf*  caufe  has  been  flayed  by  injufiflhn  or  pri- 
vileije.  B,  2.  Burr,  660.  Dougl.  71;    And  the  notice  in  fach  cafe 

•  a  Strt.  muft  be  given  brfore  the  elioin-dity  of  the  term  *,  but  it  doe^  not 
1164.  I  Str.  extend  beyond  the  term;  and  thereicrc  a  rule  to  plead  may  be 
All.  (9atra.  ^^^^^^^^  gp^j  judgment  fipiicd  in  the  vacation,     2  Term  Rep,  40. 

3.  This  rule  was  eftabliflied  for  the  purpofe  of  preventing  any 
furprife  on  the  detrndant  after  the  plaintiff  has  lain  by  fourtermsy 
without  proceeding  in  his  a<^ion  ;  and  therefore  it  does  not  apply 
where  the  proceedings  have  been  delayed  at  the  defendant's 
requeft.     3  Tetm  Rip,  5  ^o.     7  /?/.  Rep,  762. 

4.  In  all  cafes  where  tite  defrndant  has  appeared  and  iiled 
common  bail^  or  put  in  and  perfeded  fpccial  bail,  or  the  plaintiflF 
has  appeared  and  filed  common  bail  for  him  according  to  the 
ftatute,  and  the  declaration  is  delivered  or  filed,  and  notice  thereof 
given  four  days  excluftvt  before  the  end  of  the  term  in  which  the 
writ  was  returnable  5  if  the  venue  be  I.iid  in  London  or  MiddUfex^ 
and  the  defendant  live  within  twenty  miles  of  London^  the  decla- 
ration (hall  be  delivered  or  filed  abfolutely^  with  notice  to  plead 
within  four  days  ;  or  in  cafe  the  a£tion  be  laid  in  any  other 
county,  or  the  defendant  live  above  twenty  mil:s  from  London^ 
within  eight  days  exclu/lve  after  the  delivery  or  filing  thereof;  and 
the  defendant  mud  plead  accoidingly  without  any  imparl;*nce,  or 
in  default  thereof,  the  plaintitF  may  fign  judgmenl.  Rule  T. 
5  {5*  6  G.  2.  (a). 

5.  If  the  declaration  be  delivered  or  filed,  with  notice  to  plead 
within  \hr  Jirjl  four  days  of  term,  the  defendant  has  all  the  morn* 
ing  of  thcjijth  day  to  plead ;  and  judirment  cannot  be  figned,  for 
want  of  a  pica  till  the  opening  of  the  ofhce  in  the  afternoon  of 
that  djy.     Sttpperd  v.  Mackreih^   2  //.    B/.  284. 

6.  But  in  any  other  part  of  the  ttrrm>  if  the  defendant  do  not 
plead  within  four  d^ys,  the  plaintiff  may  fign  judgment  on  the 
morning  of  the  fifth  day :  and  if  a  pita  be  not  put  in  the  day  the 
rule  expires,  and  the  other  party  do  not  take  advantage  of  it  im- 
mediately, the  defendant  may  deliver  his  plea  at  any  time  belorc 
judgment  is  adually  figned  a^ainft  him.  i  Term  Rep,  16,  4  Term 
Rep,  195,  6,     5  Ihid.  35.    Tidd's  Pr,  387. 

7.  Where  the  defendant  has  not  appeared  or  filed  bail>  the 
rule  is  that,  "  upon  all  procefs  returnable  before  the  la/i  return 
*'  of  any  term,  where  no  affidavit  is  made  ajid  filed  of  the  caufe 
«  of  action,  the  plaintifiF  may  file  or  deliver  the  declaration  d^ 
<<  bene  ejje  at  the  return  of  fuch  procefs,  with  notice  to  plead  in 
«*  eight  days  exclujtve  after  the  .filing  or  delivery  thereof/'  being 
the  fame  time  as  is  allowed  for  the  defendant  to  appear  and  file 
common  bail,  and  if  the  defendant  do  not  file  common  bail,  and 
plead  within  th&faid  eight  days,  the  plaintiff  having  filed  common 
bail  for  him,  may  fign  j^idgment  for  want  of  a  plea.  Rule?'. 
Xk  G*  3*  And  vide  rule  M*  xo  G.  2. 

8.  Bat 
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8.  But  if  the  declaration  be  not  filed  until  after  the  return  of 
the  proccfs^  the  defendant  has  eight  days  to  plead  from  the  time 
of  filin)T  it,  whenever  it  m>»y  be.     i  Burr.  56.    Delatre  y.  Mango* 

9.  It  the  defendant  plead  before  the  bail  are  perfe6led|  his  plea 
will  be  conGdered  as  a  nullity.     4  Term  Rep.  578. 

10.  If  a  yA^2L  be  demanded  on  a  Saturday^  the  defendant  has 
twenty- four  hours  to  plead  after  the  demand,  exclufive  of  Sunday^ 
Solomons  V.  Freeman^  4  Term  Rep.  557, 

11.  Though  a  rule  to  plead  expire  on  a  dies  non  juridicus^  the 
defendant  is  bound  to  plead  on  or  before  that  day,  and  if  he  does 
not,  ju  '^ment  may  be  figned  on  the  next  day.  Mefure  v.  Brittain^ 
%H.BL6i6. 

12.  iivery  plea  in  abatement  mud  be  pleaded  before  the  rule 
for  plead in;^  is  out,  and  cannot  be  pleaded  after  an  imparlance, 
unlefa  the  declaration  be  delivered  fo  late  in  the  term  that  the  de- 
fendant is  not  bound  to  plead  to  it  in  that  term,  or  be  delivered 
after  term,  in  both  which  cafes  the  defendant  may  within  four 
days  inclulive  of  the  fubfequent  term,  plead  any  plea  in  abatement, 
as  of  the  preceding  term.  Per  Buller  }.  Jennings  M.^Webbf 
I  Term  Rep.  278. 

13.  rhc  four  days  allowed  for  pleading  in  abatement  are  both 
inclufive.     Ibid. 

14.  If  declaration  is  delivered  to  a  prifoner  the  lifl  day  but 
one,  of  a  term,  he  muit  plead  two  days  before  the  ejfoin  of  next 
terra.     Barnes^  224. 

15.  Formerly  t)ic  rules  to  plead  ran  for  eight  days,  and  the  four 
firft  only  were  allowed  for  pleas  in  abatement :  but  pleas  in  chief 
were  fulHcirnt,  if  they  came  in  before  judgment  figned.  In  Trin* 
6  G.  2.  the  time  o:  pleading  was  ihortened  to  four  days,  and  no 
provifion  for  any  diflindlion  between  the  two  forts  of  pleas;  but 
this  docs  not  enlarge  the  time  as  to  pleas  in  abatement,  which 
mull  ftill  come  in  within  the  four  days,  and  cannot  be  received 
after.  Long  v.  Miller^  2  Stra,  1192.  IFilf..!'^,  Anderjon  y» 
Baliijlade^  2  Stra.  1 268. 

16.  If  the  plaintiiF  do  not  demand  a  plea,  the  defendant  may 
plead  in  bar  after  the  expiration  of  the  four  days,  but  he  cannot 
plead  in  abatement  after  the  four  days,  though  no  demand  made; 
and  if  he  do,  the  plaintiff  may  fh^u  judgment,      i  Term  Rep.  dBg* 

17.  Where  a  plea  in  abatement  is  not  merely  dilatory,  but  goes 
to  the  merits  of  the  caufe,  the  c:)urt  will  allow  the  detcndant  a 
longer  time  than  the  four  days  to  offer  fuch  a  plt^a,  in  the  fame 
manner  as  they  will  permit  a  tender  after  a  fneci  >1  imparlance. 
Per  Lord  Kenyon  C.  J.      Milner  v.  MUnes^  3  Term  Rep.  63  2. 

i8*  U  oyer  is  not  delivered  in  tim<.',  defcnvlant  lia&  as  many  days 
to  piead  after  the  rules  are  out^  as  he  had  when  he  demanded  oyer* 
Poxvel  V.  Guy,  1  Stra.  705- 

IQ.  Defendant  has  as  long  time  to  plead  after  oyer  given,  as 
he  had  when  oyer  demanded.  Barnes ,  238.  R.  ^(^6  G.  2.  (3). 
I  Stra*  705., 


•(*• 
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10.  And  if  the  plaintifF  amend  his  declaration,  the  defendant 
{hall  have  two  days,  ezclufive  of  the  day  of  amendoient,  to  altef 
his  firft  plea^  or  plead  de  novo.  Ibid.  And  fee  R.  M.  lo  G.  2. 
Reg.  2.  {b). 

21.  Ill  an  order  toenhrge  the  time j  for  pleading,  the  court  of 
C.  P.  heldj  that  the  time  was  reckoned  incluHve  of  the  date  of  the 
order,  but  exclufive  of  the  day  when  it  expired.  A'^y  v.  Wbiuhead, 
1  H.  BL  ^5, 

22.  But  in  a  fubfcquent  cafe  it  appears  that  the  officers  of  the 
court  confidered.  that    the  fitft  and    lad  days   are  both  to  be 

■  -  * 

reckoned  inolufively*     Freeman  v.  Jackfin^  i  Bof,  iif  PulL  479. 

i6Viiu38y.  ^pj  What  Plea  may  be  pleaded,  after  Time  to  plead 

granted. 

!•  IF  defendant,  when  under  an  order  to  plead  ifTuaUy,  puts  in 
'^   a  ple.i  which,  though  informal,  goes  to  the  fubftance  of  the 
aftion,  the  plaintiff  cannot  (ign  judgment  as  Jor  want  of  a  plea. 
TMiu/on  y..  Smithy  5  Term  Rep,  152. 

2.  It  defendant  has  time  to  plead  on  the  ufual  terms  of  plead- 
ing an  ijfuab/f  plea,  i^c.  and  pleads  23  //.  6.  r.  10.  (againft  (herifi 
^king  bonds  colore  cfficii^  i^c.)  and  that  this  bond  was  taken  for 
eafe  and  favour,  ^c,  it  is  within  the  order,  and  judgment  figned 
for  want  of  ple$i  Ihall  be  fet  afide  with  cods.  Dearden  v.  Holitni 
I  Burr,  605. 

3.  A  plea  in  abatement  is  not  an  ifluable  plea  within  a  judge's 
order  of  time  to  plead  upon  the  ufual  terms.  But  a  plea  of  ten- 
flcr  18.  Kilwick  Y.  MaidmaHy  1  Burr.  59.  Barnes ^  263.  i  BoJ* 
tf  Put.  223. 

4.  Under  a  judge's  order  to  plead  iffuably,  the  defendant  can 
pnly  put  in  a  plea  which  goes  to  the  merits.  The  pleaof  j/i/fl 
inemy  is  not  fuch  a  plea.     Simeon  v.  Thompjon^  8  Term  Rep,  71. 

5.  if  defendant,  being  under  an  order*  to  plead  iffunbiy,  plead 
feveral  pl«-as,  one  of  which  is  not  iffuable,  the  plaintifF  may  Cgn 
judgment  as  for  want  of  a  plea^  though  the  others'be  iffuable 
pleas  \  for  the  ple^  which  was  pleaded  in  difobedience  to  the 
order  vitiated  all  the  others.    Waterfall  v.  Giode^  3  Term  Rep. '^o^^ 

6.  Where  a  defendant,  when  under  an  order  to  plead  ifluably, 
put  in  a  plea,  though  informal,  which  went  to  the  fubftanceof  the 
^ftion,  tne  court  held  that  the  plaintiff  could  not  (ign  judgment 
as  for  want  of  a  plea.     5  Term  Rep,  152. 

7.  In  'the  cafe  of  Rucker  v.  Hannay  (which  over-ruled  the  cafe 
of  Studholme  v.  Hodgson^  2  Term  R^.  390.)  the  court  held  that 
after  a  defendant  has  obtained  an  order  for  time  to  plead  on  tbc 
terms  of  pleading  iffuably,  he  may  in  fuch  cafe  plead  the  gencri) 
i^ue^  and  the  il^tute  of  limitations.    3  Term  Rep.  I2^. 
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(^H)  Anjentlment,  or  Alteration  of  Pleas,    la  what  i^v*"-  3^9- 

Cafes. 

I.  npHE  court  will,  on  fpccial  circumftances,  give  leave  to  with- 
-^  draw  a  plea  and  plead  another  (as  on  a  bond  to  withdraw 
tjon  efl  faclum\  and  pler^d  the  ilatute  of  panning,  on  payment  of 
coftsy  taking  (Iiort  notice  of  trial,  and  giving  judgment  of  the 
fame  term,  if  verdift  for  plaintifK    Jefferlesy.  Walter^  i  IVilf*  177. 

2.  The  court  will,  on  circumftanccsy  give  leave,  nfter  general 
liTUe  pleaded,  to  plead  a  fpecial  plea^which  brings  it  on  upon  the 
merits  \  but  not  a  plea  that  excludes  the  merits,  as  the  ftatutc  qf 
lioiitations.     Cox  v.  Rolt^  2  Wilf,  253. 

3.  Though  a  new  count  cannot  be  added  to  a  declaration  after 
the  end  of  the  f^cond  term,  yet  pleas,  replications,  ^r.  may  be 
amended  fo  long  as  the  proceedings  are  on  "paper:  thus,  where 
the  defendant  in  trefpafs  pleaded  two  pleas,  in  Hilary  term,  and 
in  Trinity  term,  after  iflue  joined,  obtained  a  rule  to  fhew  caufe 
why  he  Ihould  not  have  leave  to  amend  his  two  pitas,  and  to  add 
a  third  plea*;  the  rule  was  made  abfolute  on  payment  of  cods. 
Waters  v.  Bovell,  B.  R.  \  mif.  2^3. 

4.  On  falfe  imprifonment,  de/endant  having  pleaded  the  general 
iflue,  may  plead  a  juftiGcation,  and  the  general  ifTae  on  terms. 
Taylor  V.  Joddrell,  1  Wilf.  254. 

5.  If  defendant  pleads  the  general  iflue,  plaintifF  demurs,  and 
defendant  joins,  the  court  may  give  leave  to  withdra\7  his  plea, 
^nd  plead  double.  Meard  v.  Phillips^  2  5/ra.  906.  But  vide 
Laiv  V.  LaWy  lb.  960. 

6.  Leave  was  given  (after  ifl*ue  joined,  and  notice  of  trial  given) 
to  withdraw  the  general  iflue,  and  plead  a  fpecial  plea  upon 
terms,  and   waving   privilege   of  parliament.     IVilkes  v.  Wood^ 

2  Wilf.  204.  «  J 

7.  The  defendant  pleaded  the  general  iflue,  but  forgot  to  give 
notice  at  the  fime  time  of  a  fct-ofl';  and  upon  motion  in  time, 
the  court  gave  leave  to  withdraw  the  plea,  in  order  to  deliver  the 
fame  plea  again  with  a  proper  notice  of  fet-off.  Blackburne  v» 
MathiaSy  2  Stra.  1267. 

8.  The  court  gave  leave  to  withdraw  the  general  iflue,  in  or^er 
to  bring  money  into  court,  and  replead  it  (within  the  reafonof 
the  before  cited  cafe)  ^   not  delaying  the  plainli(F.     Torliony. 

9.  Debt  upon  a  bond  conditioned  for  |payment  of  money  at  a 
future  day.  Defendant  pleaded  payment  at  the  day  ;  and  before 
the  plaintiff  replied,  moved  to  withdraw  his  plea  and  plead  the 
ftat.  5  Ed.  3.  r.  i6«  againlt  the  fale  of  offices.  Sed ptr  curiam. 
This  is  never  done,  but  in  order  to  plead  the  general  itfuc  ;  nut 
to  fubfl;itute  one  fpecial  plea  in  the  room  of  ano:iijrr.  Law  v. 
Law,  2  Stra.  960.  Vide  AmbL  906.  where  the  geiieial  iflTue  was 
^avcdj  and  leave  given  to  plead  double. 

Dd4  10.  TliQ 


4o8  iplea  enD  pieaHlngj^Tt 

|o.  The  defendant,  having  pleaded  a  jud^nnent  recovered,  va| 
ruled  to  abide  by  his  plea,  or  to  plead  fuch  plea  as  h«  would  abide 
by ;  and  on  his  afterwards  pleading  a  fpccial  plea  the  phintiflF 
figned  judgment,  which  the  defendant  moved  to  fet  afide  for  ir- 
regularity. Sitpher(iy  ag^inlt  the  rule,  contended  that  the  judg- 
ment was  regularly  figncd  tor  wantof  a  pica,  for  that  the  defend- 
ant, after  being  ruled  to  plead  fuch  a  plea  as  he  would  abide  by^ 
could  not  plead  a  fpecial  plea.  AJwgny^  in  fupport  of  the  rule, 
infiftcd  that  the  defendant  was  at  liberty  to  plead  fpecially;  it 
snight  have  been  utherwife  if  the  defendant  had  been  ruled  to 
plead  iffuably.  But  the  Ccwr/ difcharged  the  rnle.  Hare  v.  Lloyd^ 
I  Term  Rep.  693.  Prout  v.  Detuar,  Ibid,  (w.J  Ccckran  v.  Robert' 
Jon^  ibid*  (»•) 

1 1.  1  he  defendant  may  (Irike  out  a  fpecial  plea,  and  plead  the 
general  ifTue,  yet  he  cannot  do  fo  without  leave  of  the  court,  nor 
can  he  do  it  after  a  (ham  plea.  Weald's,  Needham^  1  Wilf,  29, 
a  Wilf.  369.  * 

12.  Plea  of  judgment  recovered  may  be  withdrawn,  and 
time  adminijlrftvit  pleaded.     Barnes^  330. 

13.  Flea  of  tender  cannot  be  withdrawn  to  plead  general  iflue. 
Jfbid. 

f  4.  After  non  ajfumpftt  infra /ex  annos,  defendant  may  not  add 
pon  affumpfiU     Barnes^  332.  338. 

15.  Leave  has  been  given  to  withdraw  a  plea  of  ncn  ejl  faBunty 
and  plead  infancy,     i  BL  357. 

i6.  If  a  fpecial  plea  goes  to  the  aAion,  and  plaintifF  replies  to 
the  country,  and  has  been  delayed,  the  court  will  not  give  leave 
to  withdraw  and  plead  the  general  iflue.  Freeman  v.  Joneti 
7,  Wilf.  pi, 

m 

,mMoi,  (Ij  Rules  as  to  Pleadings. 

!•  fT  18  one  of  the  rules  of  pleading,  that  the  party  juflifying 
^   mufl    flicw   and   admit  the   faci-     Taylor  v.  Cole^  3  Term 

Rep.  298. 

2-  it  is  a  rule  of  pleading,  that  where  a  fubjefl  comprehends 

multiplicity  of  matter,  there,  in  order  to  avoid  prolixity,  the  law 

allows  of  general   pleading.     J'Af.Jtu  v.  Stuart.     Per  Butier]. 

I  Term  ftep,  753.     Set  the  cafes  in  liluftration  of  this  rule  cited 

in  2  Sauna  410.  (9.4.) 

3.  Whntevrr  is  m.tcrialiy  all<?ged,  ,and  not  traverfed,  is  ad- 
initted.      Nicholjcny,  Simp/onyT.  Stra,  297. 

4.  What  is  laid  under  2  fci/icet  fliall  not  vitiate,  ffebb  r» 
Turtur^  Andr,  250.     2  Stra,  1095.  S.  C. 

5.  The  party  need  not  verify  a  negative.  Harvey  v.  Stokes^ 
Wil/f'Rep.6. 

6.  Where  the  (^eferdant  pleads  a  matter  of  fxcufe,  which  ad* 
mits  a  non-|  erformance  (except  in  the  cafe  of  an  award),  th^ 
iplaintiff  need  not  allign  s^  breach  in  his  replication.    Shelly  v. 
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JVright^  WUles^  Rep^  1 2.    Al'iter  where  the  defendant  pleads  a 
performance* 

7*  A  defendant  muft  admit  the  trefpafs  in  order  to  juftify  it. 
Jiowe  V   TutU^  WilUs^  Rep.  1 5, 

8.  A  defendant  in  trefpafs,  whojuftlfies  under  procefs  of  an 
inferior  court,  admits  the  trefpafs  by  pleading  that  he  delivered 
the  warrant  to  the  ofEcers,  to  whom  it  was  direfted,  to  be  ex- 
ecuted,    lb. 

9.  The  fa£ls  pleaded  in  one  plea  can  neither  aflift  nor  invalidate 
another  plea  on  the  fame  record.  Grills  v.  Mannell^  WilUs^ 
Rip.  380. 

10.  There  is  no  fuch  rule  as  that  matter  of  law  as  well  as  matter 
of  fa£t  may  not  be  put  in  iflue  to  be  tried  by  a  jury,  if  complicated 
with  matter  of  i^Ct ;  for  matter  of  law  is  put  in  iflue  in  mofl: 
ilTues.  It  may  come  in  queftion  upon  non  eft  faElum^  non  dimtfit^ 
^evifdvtt  vei  noriy  feoffavit  vei  mn  ;  nay  even  upon  non  ajfumpftt^ 
fince  infancy  m»y  be  given  in  evidence  on  that  iflue.  But  the 
rule  is,  that  a  mere  mattei*  of  law,  or  a  confequence  of  law,  can- 
not be  put  in  iflue  by  itfclf.  Fer  curiam.  Danues  v.  Papwortb^ 
JFiJUs*  Rep.  410. 

11.  it  is  a  rule  in  pleading,  that  the  commencement  of  all  par- 
ticular eftates  muft  be  (hewn  in  pleading,  unlefs  in  'fome  cafes 
where  they  are  alleged  as  matter  of  inducement.     3  lyi//.  72. 

12*  It  is  a  rule  in  pleading,  that  where  the  pi aintiflF  replies  new 
matter,  he  mult  conclude  with  an  averment,  that  the  defendant 
may  have  an  opportunity  of  anfwering  the  new  matter.  2  Wiif.  66. 
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(B)  In  what  Adions   (or  Cafes)  they  ought  to  be  i6Via.  397. 

found. 

|.  T>  Y  the  ftatute  4  (5*  5  Anne,  for  the  amendment  of  the  law^ 
*^  pledges  are  become  mere  matter  of  form,  and  may  be  found 

at  any  time  before  judgment.     Barnes,  163.     How  v.  Denin^ 

2  Wiif.  142.     3  Term  Rep.  157. 

2.  On  ipccial  demurrer  10  a£lion  by  bill,  and  fon  caufe,  no 

pledges;  plaintiff  may  have   leave  to  amend  and  add  pledges. 

f/yatjon  V.  Richardjon^  1  Wiif.  Z%6. 
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i6v;n.4(».  Of  the  Policy, 

I.  pOLICY  IS  the  name  given  to  the  inftrument  by  which  the 
tL     contra(f^  of  indemnity  is  efFec^ed  between  the  infurer  an4 
infured.     Park  on  Marint  Infuranee,   i. 

2.  It  is  only  figned  by  the  underwriter  or  infurer,  although 
certain  conditions  are  to  be  performed]  by  the  p^rfon  inCured^  or 
it  is  void.     Ibid. 

3.  Two  kinds  of  policies,  valued;  where  the  property  infured 
IS  edimated  at  prime  coii,  at  the  time  of  efFe£iing  the  policy — 
Open^  where  the  value  is  not  mentioned,  but  the  prin\e  coft  m^ft 

•^Bom        be  proved  at  the  trial.     Ibid. 

4.  Policies  when  once  underwritten  cannot  be  altered.  i2/V. 
Henkle  v.  The  Royal  Exchange  AJfurance  Company^   1  Vef.  3 1 7. 

5.  But  they  may  by  confent  oi  the  parties,  for  confenfus  UllU  err^^ 
rem.     Ibid.  3. 

6.  So  where  the  policy  dated  that  the  ad?eiiture  was  to  com- 
mence immediately  Jrom  the  departure  of  Ithe  Jbip  from  Fort  St. 
George  to  London.  The  plaintiff  brought  a  bill  fuggefting  that 
the  owner  had  employed  the  agent  to  infure  the  (hip  to  commence 

from  her  arrival  at  Fort  St.  George,  that  a  label  agreeable  to 
thefe  indruAions  had  been  eqtered  in  a  book  and  fubfcribed  by 
the  agent  and  two  of  the  diredors  for  the  company.  That  the 
Ihip  was  lod  after  her  arrival  at  Fort  &t.  George^  but  before  her 
departure  for  England^  and  the  company  refufe  to  pay,  kstc. 
Lord  Hardwicke  thought  that  this  being  a  midake  of  the  cler)|S« 
4  Vin  Abr.  the  policy  ou^ht  to  be  re£t\&cd  by  the  labeK  Motteux  v.  Tie 
tSi.  S.  C.    Cover hor  and  Company  of  the  London  AJfurance^  i  Atk.  545. 

7.  The  policy,  when  effeded,  becomes  the  property  of  the  in- 
fured, who  may  maintain  trover  for  it  againd  the  broker,  or  any 
other  perfon,  if  it  be  wrongfully  withheld.  Harding  v.  Carter^ 
Sittings  at  Guildhall^  Eaft.   1781.     Park,  4. 

What  per-  8.  By  6  Geo.  i»  c.  18.  the  king  was  authorifed  to  grant;  charters 
fons  may  be  jq  ^^q  rfiftinfl  Companies  or  corporations  for  the  infuranee  of 
mfwers.  fljips,  goods,  and  merchandizes  at  fea,  or  going  to  feaj  and  for 
Vid.  8G.  I.  lending  money  on  bottomree. 

llG.  !•  c.  30*  r-43* 

9.  By  virtue  of  this  regulation  two  offices  under  the  names  of 
The  Royal  Exchange  Jtffurance  Office^  and  The  London  Affuranct 
Office^  were  created  by  charter  22d  June^  6th  of  George  L 

lo.  After 
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io.  After  feveral  claufes  for  the  regulation  of  thefe  corpora*- 
tionsj  fe6l.  12.  prohibits  any  other  fociety  or  partnerthtp  what- 
foever  from  making  infuranccs,  declaring  the  policies  void,  and 
the  fums  underwritten  forfeited,  one  half  to  his  majefty,  and  the 
other  to  the  informer.  And  if  they  lend  money  by  way  of  bot* 
tomree,  the  bond  or  other  fecurity  (hall  be  void,  and  fuch  agree* 
ment  (liall  be  adjudged  to  be  an  ufurious  contra£l,  and  the  offen- 
ders (hall  fuffer  as  in  cafes  of  ufury. 

11.  But  any  private  or  particular  perfon  or  perfons  (hall  be  at 
liberty  to  underwrite  any  policy,  l^c.  or  may  lend  money  by  way 
of  bottomree,  as  fully  and  beneficially  as  if  this  zSt  had  never  been 
made,  fo  that  the  fame  be  not  on  account  or  rifle  of  a  corporation^ 
body  poUtic,  or  of  perfons  a£ting  io  a  fociety  or  partner(hip  for 
that  purpofe. 

1 2.  Adion  by  an  underwriter  againft  a  broker  to  recover  a 
fum  of  money  received  by  him  to  plaintiff''s  ufe.  A  lofs  having 
happened  upon  a  policy  underwritten  by  plahitifF,  he  had  paid  ; 
but  one  B.  having  agreed  to  take  half  the  plaintiff's  rl(k,  he  had 
paid  his  moiety  into  the  hands  of  the  defendant,  (o  recover  which 
the  adtion  was  brought.  Lord  Kenyan  C.  J.  thought  this  a  part- 
nerfhip  within  the  act,  and  that  the  plaintiff^  being  himfelf  the 
underwriter,  could  not  enforce  fuch  an  illegal  contra6t.  But  where 
a  fingle  name  appeared  on  the  policy,  the  infurer  (hould  never  be 
allowed,  if  a  lofs  happen,  to  defeat  a  bona  fide  infurance,  by  faying 
that  there  was  a  fecret  partnerfhip.  And*aftcrwards  he  faid,  that 
the  other  judges  in  B.  R,  were  of  the  fame  opinion.  Suliivan  v. 
Greaves,  Sittings  after  Eafler  1789.     Pari, 

13.  There  are  other  claufes  fecuring  to  the  South-Sea  ^nd  Eaft^  g^,  ^^  ^ 
'India  Companies  all  the  rights  and  privileges  which  they  had  en-  .2^. 
joyed  previous  to  the  pafling  of  that  a£i,  and  the  right  of  lending 

money  on  bottomree  to  the  captains  of  their  own  (hips. 

14.  The  mod  frequent  fubje£ts  of  infurance  are  (hips,  goods,  whatthioct 
meTchandizrsy  the  freight  or  hire  of  (hips:  alfo  houies,  ware-  maybeia^ 
hou(es,  and.  the  goods  laid  up  in  them  from  danger  by  iire,  and  '^'^ 
infurance  on  lives.     Parh^  9.     Cites  1  Magensy  4. 

15.  It  is  now  edablilhed  as  the  law  and  practice  of  merchants, 
that  refpondeniia  and  bottomree  muft  be  fpecified  and  mentioned 
in  the  poliLv  of  infurance,  and  that  under  a  gener^r.l  iiW'urance  on 
goods  and  merchandizes  the  party  infured  cannot  recover  muney 
leni  on  bottomree.     Glover  v.  Blacky  3  Burr.  1394.    1  Black,  405. 

iC.  But  this  cafe  did  not  mtan  to  determine  that  no  fpecial 
intereft  in  goods  could  be  given  in  evidence  in  other  cafes  th^n 
thofe  of  refpondeniia  and  bottomree.  Per  Lord  Mansfield.  Ibid. 
3  Burr.  1 40 1 . 

17.  The  lien  which  a  factor  to  whom  a  bahnce  is  due  has 
upon  the  goods  of  his  principal  was  admitted  to  be  an  intereft 
capable  of  infurance,  in  Godin  v.  London  Afj'oame  Company^ 
I  Burr.  489. 

18.  Money  expended  by  the  captain  for  the  ufe  of  tbe  (liip  for 
yihichrefpondcntia  ihttrcft  was  charged}  may  be  recovered  under 
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an  infurance  on  goods ^fpecie^  and  iffccls^  It  being  proved  that  there 
was  an  exprefs  ui'agc  in  the  Eaji^lndia  trac^e  (upon  a  voyage  in 
which  the  policy  in  quellion  had  been  made,)  that  this  kind  of  in- 
tered  is  always  infured  in  this  way.  Which  was  held  to  diftin- 
gui(h  it  from  the  cafe  of  Glover  v.  Black*  Cregorj  v.  ChrtfiU^ 
B.  R.  Trhu  24  Ga).  3.     Parkf  1 1. 

19.  By  the  marine  regulations  of  moft  if  not  all  of  the  trading 
powers  in  Europe^  infur«inces  upon  the  wages  of  feamen-are  for- 
bidden. But  this  regulation  is  not  meant  to  prevent  mariners 
from  infuring  thofe  wages  which  they  are  entitled  to  receive 

Vid.  8  0. 1,  abroad,  on  goods  which  they  have  purchafed  therewith.     Pari, 
c.a4.f.  7.     J 2.  cites  I  A/agenSy  18,  ly. 

20.  A  policy  againft  the  lofs  of  Fori  Marlborough  for  the  benefit 
of  the  governor  is  good.  The  place  being  only  a  fa£lory,  and  the 
infured,  though  called  a  governor,  being  really  but  a  merchant. 
Carter  v.  Boebm,  3  Burr.  1905.      I  BlacL  593. 

21.  Infurances  upon  the  (hips  or  goods  of  enemies  fcem  legal 
Ord.  of  in  this  country,  though  prohibited  on  the  continent,  i  r^/.  32c, 
Stockholm,   Gifl  V.  Ma/on^  Sittings  at  Guildhall^  MicL   ij^^.     Park,  14. 

ihcek't  Qaeft.  Jur.  Pub.  lib.  i.  c.  %i.  p.  15}, 

22*  It  has  been  fince  decided  by  the  unanimous  decifionsof  the 

court  of  B.  R,   that  a  policy  of  infurance  upon  the  ^oods  of  an 

alien  enemy  is  illegal  and  void.     Brandon  v.  Ni/heit^  6  Term  Rep, 

23.     Briflonv  v.  Towers ^  ibid,  35.     See  alfo  33  Geo,  3.  r.  27.  yi  4. 

23*  By  25  Geo,  2.  c,  26.  no  infurances  fliall  be  made  on  money 

lent  on  bottomree  on  foreign  (hips  or  goods  bound  to  or  from  the 

Eaft  Indies,  under  the  forfeiture  of  treble  the  fqm  infured  or  lent. 

But  there  is  an  exception  in  favour  of  the  fubjeds  of  fuch  fove- 

reigns  as  carried  on  a  trade  with  that  part  of  the  world  previous 

to  OHubcr  1 748.     This  aft  was  to  have  been  in  force  feycn  ycars^ 

and  frrems  not  to  have  been  continued.     Park,  15. 

Of  the  re-  24.  By  25  Geo,  3.  c,  44.  it  fliall  not  be  lawful  for  any  perfon 

quifites  of  a   qj  perfons  luho  refide  in  Great  Britain  to  make  or  caufe  to  be  made 

^  **^^'  any  policy  of  infurance  upon  their  inttreft  in  any  (hip,  or  any 

goods,  merchandizes,  or  other  property,  without  inferting  in  fuch 

See  Cox  et     policy  hisy  her,  or  their  oivn  name  or  names ^  as  the  perfons  intc reded 

*T^"  'tt'^*  thereiHi,  or  tin  name  or  names  of  the  perfon  or  perfons  vbhofball  effiB 

4H-  in    ***  the  fame,  as  the  agent  or  agents  of  the  perfon  fo  really  interelied 

uhich  it       therein,  or  for  whofe  ufe  or  benefit,  or  on  whofe  account  fuch  po- 

was  held,       ]j^^  ^^  policics  is  Of  are  underwrote :  and  that  it  (hail  not  be  lawful 

ecu'ora     '   for  any  perfon  or  perfons  lohofhall  not  live  or  refide  in  Great  Britain 

could  not      to  make  or  caufe  to  be  made  any  policy  of  aflurance  upon  their 

rccorer  be-    Jntereil  in  any  (hip  or  (hips,  or  any  goods,  merchandizes,  or  other 

amongft        property,  without  inferring  in  fuch  policy  the  name  of  the  agent 

other  or  agcnts  of  the  perfon  or  perfons  fo  really  interefted  therein^  and 

^"e"of  ^  ^^^  whofe  ufe  or  benefit,  or  on  whofe  account  the  fame  is  fo  made 

tbeir  tefta-    and  underwrote  ;  and  every  policy  made  or  underwrote  contrary 

tor  wai  not    fo  the  true  intent  and  meaning  iiereof  {hall  be  null  .and  void  to  all 

Si'K     intent,  and  purpofcs. 

25.  la 
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2^.  In  an  a£lion  on  a  policy  of  infurance  on  a  (hip  and  cargo 
from  Sunhury  in  Georgia  to  Amjierdam^  it  appeared  in  evidence 
that  the  pliiatiffs  had  been  formerly  owners  of  the  veflel,  and  re- 
fided  in  Georgia^  hut  they  had  transff  rred  their  property  in  her  to 
one  Feirecy  living  there  alfo  ;  fubfcquent  to  which  the  policy  was 
underwritten.  The  names  of  the  plaintifTs  Itood  at  the  head  of 
the  policy,  and  the  declaration  ftated  that  they  had  made  it  for 
the  benefit  of  Peirec.  The  court  w«rc  of  opinion,  that  under  the 
foregoing  a£k  when  an  agent  efFefts  a  policy  for  his  principal  ^rc- 
(iding  abroad,  fuch  agent's  name  ihould  be  inferted  eo  nomine  as 
agent,  and  that  this  policy  not  having  done-fo,  it  was  void* 
They  alfo  inclined  (Irongly,  that  by  the  adi  it  is  neceifary  that  the 
agent  ihould  live  in  England  when  the  principal  refided  abroad* 
Pray  et  aL  v   Edie^   i  Term  Rep.  313- 

26.  But  by  28  Geo*  3.  c.  56.  that  a£l  is-repealed,  and  it  is  de- 
clared, that  it  (hall  not  be  lawful  for  any  perfon  to  make  or  effc£(, 
or  caufe  to  be  made  or  tfTedied,  any  policy  of  afTurance  on  any 
(hip,  or  upon  any  goods,  merchandizes,  or  other  property,  without 
firil  inferting  in  fuch  policy  the  name  or  names,  or  the  ufual  ftile 
and  firm  of  dealing  of  one  or  more  of  the  perfons  interefted  in  fuch 
alTurance  ;  or  without,  inftead  thereof,  fir(l  inferting  the  name  or 
names,  or  the  ufual  ftile  and  firm  of  dealing  of  the  perfon  or  per- 
fons refiding  in  Great  Britain,  who  (hill  receive  the  order  for  and 
cffeft  fuch  policy,  or  of  the  perfun  or  perfons  who  (hall  give  the 
order  or  dirdQions  to  the  agent  or  agents  immediately  employed 
to  ncgociate  or  efFt£k  fuch  policy.  Every  policy  made  Contrary 
to  the  true  intent  and  meaning  of  this  a£l  to  be  null  and  void  to 
all  intents  and  purpofes. 

27.  The  hufband  of  a  fliip  has  no  right  to  infure  for  any  part-   • 
owner  without  his  particular  dire£l:ion  :  nor  for  all  the  owners  in 
general,  without  their  general  direction,  or  fomething  equivalent 
to  it.     French  v.  Batkhoufey  5  Burr,  2727. 

28.  It  feenis  necefTary  to  infert  the  names  of  the  (hip  and  matter  The  oaim 
in  order  to  fix  with  precifion  the  bottom  on  which  the  adventure  of  the  (hip 
is  to  be  made.  Though  fometime s  there  arc  infurances  generally  ""^  «*ft«- 
«*  upon  any  Jbip   or  Jbips    expeftcd    from    a   particular   place." 

Park^  ly. 

29*  Mr.  Park  feems  to  doubt  whether  if  a  diflPerent  captain 
came  in  the  (hip  from  that  whofe  name  is  mentioned  in  the  policy, 
it  would  be  therefore  void,  as  the  policy  always  contains  the 
words,  *<  or  whoever  elfe  (hall  go  for  matter  in  the  faid  (hip.'f 
Ihid. 

30.  In  Kewley  v.  Ryan^  2  H.  Black.  343.  where  a  policy  of 
infurance  was  on  a  cargo  of  cotton  and  other  goods  from  Grenada 
or  London  put  on  board  any  (hip  or  (hips,  the  court  of  C.  B. 
were  unanimous  that  the  aiTured  had  a  right  to  cover  by  fuch  po- 
licy whatever  (hip  he  thought  proper  that  fell  within  the  terms 
of  it. 

31.  The  owners  of  goods  infured,  by  the  a£l  of  (hifting  them 

from  oae  (hip  to  aiiotbcr  do  not  preclude  themfelves  from  reco- 
vering 


I 
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veting  an  airerage  lofs  arifing  from  the  capture  of  the  fecond  (blp^ 
if  they  afted  from  n^*ccffity,  and  for  the  benefit  of  all  concerned; 
Pidntamour  v.  Staples,   1  Term  Rep.  611. 

32.  It  is  abfoluttrly  tieceiRiry  that  it  fbould  be  fpecified  in  the 
policy  whether  the  infurance  is  made  oh  the  (hips,  ^oods,  or  mer- 
chandizes* But  the  pracUce  feems  unfettled  as  to  fpecifying  the 
{Particulars  of  goods  by  their  marks,  numbers,  and  packages,  rather 
than  including  them  under  the  general  denomination  of  merchan- 
dize.    Parkj  20, 

33*  Underwriters  are  not  anfwerable  upon  a  general  policy  on 
goods,  for  goods  hfhed  on  deck,  the  captain's  clothes^  oi-  the 
(hip's  provifions.  But  they  muft  be  fpecincaliy  named,  a  policy 
on  goods  meaning  only  fuch  goods  as  are  merchantable,  and  a 
part  of  the  cargo.  Rofs  v.  ^hwalie^  Sittings  after  Hi/.  16  G«.3. 
tf/  GuildkaH^  cor.  Ld.  Mafisjield.     Park^  2). 

34.  Adlion  on  a  policy  upon  goods  to  London^  ^^  and  till  the 
fame  (hould  be  fafely  landed  there.*'  The  owner  of  the  goods 
brought  down  his  owil  lighter,  received  them  out  of  the  (hip,  aod 
before  they  reached  land  an  accident  happened)  Whereby  the  goods 
were  damaged}  a  fpecial  jury,  by  diredlion  of  Lee^  C.  J.  fouod 
that  the  infurer  was.difcharged.  Sparrow  ▼•  Carruthers^  iStrai 
1236.  . 

35.  In  England  no  ezprefs  time  for  unloading  is  (lipulated,  but 
there  muft  be  no  unreafonable  delay,  the  eftimation  of  which 
muft  always  depend  upon  circumftances.     Park,  23* 

36.  The  underwriter  is  liable  for  a  robbery  of  the  goods  whfQ 
committed  by  thieves  from  without.  Harford  s.  May nard^  cor* 
Ld.  Mansfield  at  Guildhall,  Hi  I.  1785.  Sed  qu.  if  for  depreda- 
tions committed  by  thieves  in  the  veffcl.     Vide  Park,  26. 

37.  Credit  i^  given  by  the  underwriters  to  the  broker,  and  not 
to  the  aifured,  where  the  premium  is  not  paid  down  at  the  time 
the  alTurance  is  made.  Airy  k^  ah  Afftgnees  of  Milton  y.  Elani% 
Sittings  at  Guildhall^  cor.  Ld.  Mansfield^  Trin.  14  Geo.  3. 
Park,  27. 

38.  By  feveral  ftatutes  relating  to  the  ftamps,  every  policy  of 
infurance,  not  exceeding  one  thoufand  pounds,  muft  have  a  Ox 
'{hilling  ftamp,  and  if  above  that  fum  a  ftamp  of  eleven  fhillings^ 
Park,  29.  and  the  ftatUtes  there  cited. 

39.  By  17  Geo.  3.  c.  50.  /.  17.  every  fkin  or  piece  of  vellum  of 
parchment  on  which  any  policy  of  infurance  (hall  be  writteni 
whereby  the  property  of  one  or  more  perfons  in  houfes  or  goods 
fhall  be  infured  to  a  greater  amount  in  the  whole  than  one  thdu- 
fand  pounds,  over  and  above  the  feveral  duties  already  impofed, 
there  ftlall  be  an  additional  duty  of  five  (liillings.  This  fiatutc 
feems  only  to  relate  to  ipfurances  againft  fire. 
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he  Conftrudion  of  the  Policy. 


> 


> 


Vays  be  conftrued  as  nearly  as  poflible  ac-* 
''^*  ^lention  of  the  contradiing  parties,  i  Burr* 

•%^  ^atl,  30. 

^  the  mafter  of  the  (hip,  in  the  ufual 
^^  ^M/ld  cau/d^  although    a    lofs  happen 

,^r  (hall  be  anfwerable  for.     i  ^f/rr*348. 

.«  a  policy  on  the  fliip  Hope\  from   Hamburgh  to 
u«^  ////  tbejbip  Jball  have  moored  at  anchor  24  hours  in 
^c/jp.''     In  the  courfe  of  the  voyage  the  mafter  committed 
.atry  by  fmuggllng.     The  (hip  arrived  in  fafety  at  her  moor-* 
mgs,  and  remained  there  27  days,  when  (he  was  feized  by  the  re-* 
venue  officers  for  this  fmuggling.    The  court  of  K.  B.  were  of  opi- 
nion, that  this  was  a  con fequential  damage  for  which  the  infurer 
was  not  liable,  for  if  his  liability  be  extended  beyond  the  time 
limited  in  the  policy,  it  would  be  impodible  to  lay  down  any 
fixed  rule.     Lociyer  tjf  aJ.  v.  Offley^  i  Term  Rep,  252. 

4.  The  Succefs  was  infurcd  "  at  and  from  Leghorn  to  the  port  of 
London^  and  till  there  moored  24  hours  in  good  fafety J^  She  arrived 
on  the  8th  July^  and  was  moored,  but  on  the  fame  day  was 
ferved  with  an-order  to  go  back  to  the  Hope^  and  perform  a  14 
days'  quarantine.  The  men  upon  this  deferted  her,  and  on  the 
12th  the  captain  petitioned  to  be  ezcufed  going  back.  On  the 
28th  the  regency  con(idered  the  petition  and  ordered  her  back. 
On  the  30th  (he  went  back,  performed  the  quarantine,  and  fent 
up^  for  orders  to  air  the  goods,  but  before  (he  returned  (he  was 
burned  on  the  23d  Aug,  Lee  C.  J.  held  the  infurer  liable,  for 
though  the  (hip  was  fo  long  at  her  moorings,  (he  was  not  fo  in 
good  fafety^  which  mud  mean  the  opportunity  of  unloading  and 
difcbarging.     IVaples  y>  Eames^  2  Stra.  1243. 

5.  In  an  infurance  upon  freight^  if  an  accident  happens  to  the 
(hip  before  the  goods  are  put  on  board,  which  prevents  her  fail- 
ing, the  infured  cannot  recover  the  freight  on  the  policy,  for  the 
plaintiff's  right  to  it  had  not  commenced.  Tongue  v.  Watts, 
2  Stra.  1251. 

6.  But  if  the  policy  be  a  valued  policy,  and  part  of  the  cargo 
be  on  board  when  fuch  accident  happens,  the  reft  being  ready 
to  be  (hipped,  the  infured  may  recover  to  the  whole  amount. 
Montgomery  v.  Eggington^  3  Term  Rep,  362- 

7.  On  an  infurance  warranted  to  depart  with  convoy,  the  (hip 
was  taken  in  her  way  to  the  place  where  a  convoy  was  appointed 
for  that  trade  ;  Lee  C.  J.  held  the  infurer  liable.  Gordon  v.  Merely^ 
and  Campbell  v.  Bordieu^  2  Stra.  1 265. 

8.  Infurance  on  a  (hip  from  her  arrival  at  Fort  St,  George  till 
(he  fhould  arrive  at  London.     Lord  Hardwicir,   Cane,  was  of 

cpintoo  tbat  if  (be  be  ia  «  bad  coaditioDi  and  goes  to  the  neareft 

place 
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place  \vhere  (he  can  be  refitted,  for  that  purpofe  It  is  the  fame  as 
if  (he  had  been  repaired  at  the  very  place  whence  the  voyage  was 
/  to  commence,  and  no  deviation  to  prevent  the  infured's  recover- 

ing on  the  policy.     Motteux  (5*  ah  v.  The  Governor  and  Company 
ff  London  AJfurance^  i  Atk.  545. 

9.  The  words  of  the  policy  **  at  and  from  Bingal  to  England^ 
,  mean  the  firft  arrival  at  Bengal.  Per  Hardwicke  C.  J.   i  Atk.  548. 
1  o.  If  an  infurance  be  ac  and  from  a  place,  and  the  (hip  ar« 
rives  at  that  place,  the  infurer  is  liable  as  long  as  the  (hip  is  pre- 
paring for  the  voyage   upon  which  it  is   infured  ;  but  not  if  all 
thoughts  of  the  voyage  be  laid  afide.      Chitty  v.  Selwin,  2  Atki 

349- 

II.  When  a  (hip  is  to  touch  at  feveral  ports  in  the  fameifland 

*  in  order  to  deliver  all  her  outward -bound  cargo,  the  outward 
rifk  upon  the  (hip  ends,  and  the  homeward  rifle  commences  24 
hours  after  her  arrival  in  the  firft  port  to  which  (he  is  deftined; 
but  the  outward  policy  upon  goods  continue  until  they  ai'e 
landed.  Camden  y,  Cotvley^  i  Black,  417.  Barrafs  v.  The  London 
Affurance  Company.  Sittingt  at  Guildhall,  HilL  1782.  Park,  39* 
]  2.  A£iion  on  a  policy  of  infurance  <<  on  goods  from  Malaga 
to  Gibraltar,  and  at  and  from  thence  to  England  or  Holland,  be- 
ginning the  adyenture  from  the  loading,  and  to  continue  utf- 
.  til  the  (hip  and  goods  be  arrived  at  either  place,  and  there 
fafely  landed."  The  agreement  was,  <<  that  upon  the  arrival  of 
the  Aip  at  Gibraltar^  the  goods  might  be  unloaded  and  relhipped 
in  one  or  more  Britijb  (hips  for  England  and  Holland.*  When  the 
£hip  came  to  Gibraltar^  the  goods  were  unloaded  and  put  into  a 
ftore(hip,  (which  it  was  proved  was  always  cor.fidered  as  a  ware^ 
koufe,)  and  that  there  was  then  no  Britijb  (hip  there.  Two  days 
after  the  ftore(hip  and  goods  were  loft  in  a  ftorm.  Lee  C.  J^ 
held  the  infurer  liable ;  for  the  conftruflion  of  the  policy  (hould 
be  according  to  the  courfe  of  trade  in  the  place,  and  this  was  the 
ufual  mode  of  (hipping  and  re-(hipping  in  that  place,  and  the 
court  of  K.  B.  rcfufcd  a  new  trial.  Wright  J.  dijfehtiente.  Tiemay 
T*  Etberington,  cited  I  Burr.  348. 

13.  Policy  of  infurance  on  an  Eaft  India  (hip,  its  body,,tack]e| 
apparel  and  other  furnrture,  againft  perils  of  the  feas,  men  of  war^ 
Jire^  isfc.  at  and  from  London  to  any  ports  and  places  beyond  the 
Cafe  of  Good  Hope  and  back  to  London,  At  Canton  the  (hip  ftaycd 
to  clean  and  refit.  In  order  to  which,  aU  the  fails  and  furniture 
'Were  taken  out  of  the  (hip,  and  put  into  a  warehoufe  built  for 
that  purpofe  on  a  /and  bank  in  the  river  there,  where  they  were 
accidentally  burnt.  This  was  proved  to  be  the  well-known  and 
eftablifhed  ufage  for  all  European  (hips  going  that  voyage,  to  be 
prudent,  and  for  the  general  benefit  of  all  concerned.  The  in- 
furers  are  liable,  for  this  is  a  lofs  within  the  voyage,  though  it 
happened,  ftriAly  fpeaking,  upon  land,  and  is  within  the  words 
and  meaning  of  the  policy.  Pelly  v.  The  Royal  Exchange  AJfuranci 
Company^  I  Burr.  34i« 

•  14*  Had 
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14.  Hail  It  been  an  accidental  neceffity  of  refitting,  the  mader 
might  have  juftified  taking  them  out  of  the  (hip,  even  if  it  had 
hot  been  the  ufage  of  fhips  going  t{iat  voyage.     Per  Lord  ManS'* 
JUUL*  Ib% 

.  15.  Infurance  upon  ihips  to  the  port  or  ports  of  difcharge  at 
Labrador^  with  leaVe  ro  toOch  at  Neufoundiand  <*  on  the  fliips  till 
they  (hould  be  arrived,  and  fliou}d  have  moored  at  anchor  24  hour^^ 
and  on  the  goods  uhtil  the  fame  /hould  -be  there  dtfcharged  and  fafely 
landed.^*  One  of  the  (hips  arrived  on  the  aid  Junt^  and  the  other 
on  the  14th  Juhf  from  which  time  the  crews  were  employed  in 
fifhing,  and  had  taken  out  none  of  their  cargoes,  except  fuch 
things  as  they  immediately  wanted,  at  leifure  hours.  On  the  13th  ~ 
^ug,  the  veiTels  were  taken  by  an  American  privateer.  In  an  ac- 
tion on  the  policy  to  recover  the  value  of  the  goods,  it  being 
proved  to  be  the  ufage  of  the  trade  both  at  Labrador  and  NeW'- 
fauttdland  to  keep  the  goods  on  board  for  feveral  months,  the  court 
held  the  underwriter  liable,  for  he  is  bound  to  know  the  nature 
and  peculiar  citcumdances  of  the  branch  of  trade  to  which  the 
policy  relates.     Noble  v.  Kennoway^  Doug.  492. 

16.  A  policy  upon  an  Eajt  India  (hip  includes  the  chance  of 
its  being  detained  in  Indla^  and  the  ri(kof  the  country  voyages  (he 
is  employed  in  there,  this  being  the  known  ufage  of  that  trade. 
Salvador  v.  Hopkins^  3  Burr.  1707.  Gregory  v.  Chriftie^  £,  R. 
Trin.  24  G.  3-  Pari,  49.  Farquarfon  v.  Hunter^  B.  R,  HiU 
25  G.  3.    Parky  50.  ^ 

17.  In  the  two  firft  cafes  thefe  words  were  in  the  policy^  <^  to 
any  ports  or  places  whatfoever;"  and  in  the  laft  the  words  were, 
<<  with  liberty  to  touch  and  (tay  at  any  port  or  place  in  this  voy- 
age/' 

iS.  But  the  parties  may,  by  their  agreement,  prevent  the  con- 
ftruftion  beini;  extended  fo  far  as  the  ufage  would  carry  it,  and 
it  is  not  neceitary  that  exprefs  words  of  exclnfion  (hould  be  ufed, 
if  the  court  can  colIe£l  from  the  terms  ufed,  that  the  intention 
was  fuch.     Puri^  51. 

>  79.  Thus  in  an  aAion  upon  a  policy  **  at  and  from  Port 
L^Orignt  to  Pondicherryf  Madras^  and  China,  and  at  and  from 
thence  back  to  the  (hip's  ports  of  difcharge  in  France,  with  liberty 
to  touch  in  the  outward  or  homeward- bound  voyage  at  the  iiles  of 
France  and  Bourdon,  and  at  all  or  any  other  place  or  places  what  - 
or  wherefoever,"  with  a  fub(equent  claufe,  **  that  it  (hall  be 
lawful  for  the  faid  (hip  in  thrr  voyage  to  proceed  and  fall,  to  touch 
and  (lay  at  any  ports  or  places  whatfoever,  as  well  on  this  fide, 
as  on  the  other  ilde  of  the  Cape  of  Good  Hope,  without  being 
deemed  a  deviation."  The  (hip  ^rtivcd  ^MrPonJicherry,  and  then 
failed  for  Bengal  indead  of  going  tofl^^na,  /and  haviqg  wintered 
there  returned  to  P.  and  was  taken  in  Uer  voyage  back  to 
JJOricnt.  Lord  Mansfield  held  the  voyage  to  Bengal  not  to  be 
infured,  notwithftanding  the  general  woid?  of  the  policy;  for  the 
expreflions  •*  in  the  outvfard  or  homeward  bound  voyage,'*  and  **  in 
/A/V  wyfl^r,"  rcftraincd  them  to  mean^  alf  places  whatfoever  in 

Vol.  V*  E  c  the 
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the  ufual  courfe  of  the  voya^ei  *<  io  and  from  the  places  mentioned 
in  the  policy.**     Lavatre  v.  ff^ii/on.  Dough  %9>/^. 
\  2o.  Where  there  is  an  infurance  on  thejbip^  which  by  ftrefs  of 

weather  is  detained  on  her  voyage  in  prder  to  refit,  faiior^  wages 
and  provifions  expended  during  that  fime  cannot  be  allowed  as 
a  charge  a^rainft  the  underwriter.  Fletcher  W  aU  v.  Poole.  Sit' 
tings  at  Guildhally  Eajl.  1 769.  cor.  Ld.  Mansfield.  Park^  53. 

ai*  In  an  adion  on  a  policy  of  infurance  on  goods,  the  Chip  was 
taken  during  her  voyage,  condemned,  and  fold,  but  on  appeal  the 
decree  was  reverfed,  and  the  (hip  and  cargo  decreed  to  be  re- 
ftored,  and  the  amount  of  the  fale  was  accordingly  paid ;  freight 
paid  to  the  owner  of  the  (hip  pro  rata  itineris  cannot  be  recovered 
from  the    underwriter.       BailUe  v.  Moudigliani^  H.  25   G.  3. 

Park,  Si*  ^ 

22.  So  upon  a  policy  on  thejbip  and  goods,  the  expences  in* 
curred  by  wages,  provifions,  demurrage,  isfc.  during  a  detention 
in  confequence  of  an  embargo  are  not  recoverable.  Eden  v.  Poole, 
Sittings  after  HilL  1 785.  Park,  54.  Vide  alfo  Robertfon  v.  EtuHr, 
I  Term  Rep.  127. 

I3.  A^ion  on  a  policy  on  an  Eajl  India  and  China  (hip,  and 
on  the  tackle,  ordnance,  ammunition,  artillery,  and  furniture  of 
the  (hip.  While  the  (hip  was  in  the  river  Canton  it  became  ne- 
ccflary  to  refit  her,  for  which  purpofe  the  ftores  and  provifions, 
{which  were  merely  for  the  (hip's  crew,)  were  put  into  a  ware- 
houfe,  wheie  they  were  dedroyed  by  accidental  fire.  The  court 
of  Kihg*s  Bench  were  of  opinion  that  thefe  provifions  were  com- 
prehended under  the  word  ^^ furniture i*  and  protefled  by  the 
policy  :  that  this  cafe  differed  from  that  of  Rohertfon  and  Enjoer, 
for  there  the  provifions  were  confumed  by  the  flaves  on  board 
during  the  detention  of  the  (hip.  Brough  v.  Whitmore,  4  Term 
Rep.  206. 

24.  In  a  policy  of  infurance  on  a  (lave  (hip,  which  was  other- 
wife  in  the  common  form,  there  was  a  memorandum  *^  that  the 
aflurers  were  not  to  pay  any  lofs  that  may  happen  in  boats  during 
the  voyage,  (mortality  by  natural  death  excepted,)  and  not  to  pay 
for  mortality  by  mutiny,  unlefs  the  fame  [amount  to  10  per 
cent.**  There  happened  a  mutiny  among  the  negroes,  in  confe- 
quence of  which  the  (hip's  crew  were  obliged  to  fire  upon  them. 
Some  were  killed  in  the  fray :  thefe  Lord  Mansfield  thought  with- 
in the  policy ;  as  he  did  alfo  others  who  died  of  their  wounds. 
Others  being  bafiled  in  their  attempts,  in  defpair  (tarved  tberofelves 
to  death :  thefe  he  thought  not  within  it.  Others  received  fome 
hurt  by  the  mutiny,  but  not  mortal,  and  died  afterwards  of  other 
caufes,  as  from  having  jumped  overboard  and  fwallowed  fea  water. 
In  tkit  cafe  fhis  he  faid  was  the  great  point  which  he  left  to  the  jury,  who 
thrube*'****  ioMtiA  the  infurcr  not  liable  for  thofe  who  died  by  means  of  thefe 
mutinj  had   two  laft  caufcs.     Joncs  V.  Schmoll,  Guildhall,  Trin.  1785*    x  Term 

Icflcnedthc     JJ^.  130. 
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reauiains  flave**    But  Lord  M«  thought  (Mi  a  icmote  confe^ttcnce  oot  infaied  igamft  by  the  poCcyt 
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25.  Policy  of  infurance  <<  at  and  from  Livirpooi  to  Antigua^ 

'with  Kbirty  to  cruize Jix  nveeksy  and  to  return  to  Ireland^  or  FaU 

mouthy  or  Milford,  with  any  prize  or  prizes^"  means  fix  weeks 

fuccejfivelj  from  the  commencement  of  the  crutfe.     &yers  (^  aL  v. 

Bridge^  DougL  509. 

26.  If  an  armed  force  board  a  fliip,  and  take  part  of  the  cargo^ 
the  underwriters  are  not  liable  on  a  count  in  the  declaration 
ftating  the  lofs  to  be  by  a  feizure  by  people  to  the  plaintiffs  un- 
known ;  for  the  word  <<  people*  in  the  policy  means  the  govern- 
ing power  in  the  country.  Nejbitt  (J  aL  v.  Lu/bi/tgion,  4  Term 
Rep.  783. 

Of  Lofles  by  Perils  of  the  Sea. 

I.  A  CTION  upon  a  policy  of  infurance  for  the  value  of  certain 
'^^  flaves.  The  declaration  dated,  that  by  perils  of  the  fea^ 
contrary  winds^  &c.  the  voyage  was  fo  much  retarded^  that  a  fuf- 
ficient  quantity  of  water  did  not  remain  for  the  fupport  of  the 
Haves  and  other  people  on  board,  and  that  certain  flaves  pcriflied 
for  want  of  water.  On  the  evidence  it  appeared  that  the  (hip 
being  bound  to  Jamaica  miffed  the  ifland,  and  the  crew  being  re- 
duced to  great  diftrefs  for  want  of  water,  it  was  agreed  that  fome 
of  the  flaves  (hould  be  thrown  overboard  to  preferve  the  reft. 
The  court  thought  this  to  be  lofs  in  confequence  of  the  miftake  of 
the  captain,  and  not  by  the  perils  of  the  fea,  and  granted  a  new 
trial.     Gregson  v.  Gilbert^  B.  R.  Eajl.  23  G.  3.     Park^  6t. 

2.  When  a  (hip  is  milBngi  and  no  intelligence  received  of  her 
within  a  reafonable  time  after  flic  failed,  it  ftiall  be  prefumed  that 
fhe  has  foundered  at  fea.  Green  v.  Browrt,  2  Stra,  1 199.  Neivby 
V.  Readf  Sittings^  Mich.  3  C?.  3.     Parky  63. 

3.  It  is  the  pra£lice  in  England^  that  if  a  (hip  bound  to  any 
port  in  Europe  be  not  heard  of  for  fix  months,  flie  is  to  be  deemed 
foftj  and  the  infurers  are  to  pay,  or  if  bound  for  a  greater  diftanccj 
if  not  heard  of  in  twelve.    Park^  64. 

Of  Loffes  by  Capture  and  Detention  of  Princes. 

X.  CAPTURE,  as  applied  to  the  fubjeAs  of  marine  infuranccs, 
^  is  the  taking  of  the  (hips  or  goods  belonging  to  the  fubjedls 
of  one  country  by  thofe  of  another^  when  in  a  ftate  of  public  war. 
Parky  66. 

2.  The  (hip  Is  to  be  confidered  as  loft  by  the  capture,  though  flie 
be  never  condemned  at  all,  nor  carried  into  any  port  or  fleet  of  the 
enemy.  The  infurer  runs  the  rifle  of  the  infured,  and  muft  bear 
the  lofs  a£lually  fuftained.  If  after  condemnation  the  owner  re- 
covers her,  the  infurer  muft  pay  falvage  or  any  other  expence 
fuftained  in  getting  her  back.    Go/s  v.  Withers,  2  Burr.  6^6. 
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3.  No  capture  of  the  enemy  can  be  fo  total  a  lofs  as  to  leave 
tio  po(Ebi1ity  of  recovery.  But  this  chance  does  not  fufpend  the 
demand  for  a  total  lofs  upon  the  infureri  and  juftice  is  done  bj 
putting  him  in  place  of  the  infured  in  cafe  of  a  re-capture. 

4.  Aflion  on  a  policy  of  infurance.  The  (hip  had  been  cap- 
tured on  an  illegal  ground  i  <<  that  (he  being  a  neutral  vefiel, 
her  cargo,  confiding  of  the  produce  of  an  enemy's  country,  was 
put  on  board  at  a  neutral  port  from  barks  coming  immediately 
from  the  hodile  port,  without  the  goods  having  been  landed." 
There  had  been  a  condemnation  iu  the  admiralty  court,  and  an 
appeal  to  the  lords  commiflioners  of  prizes.  The  market  being 
high,  the  cargo  in  part  perilhable,  and  the  caufe  likely  to  be  de- 
layed, the  agent  of  the  owners  agreed  to  give  the  captors  a  fum 
certain,  with  cods,  for  their  confent  to  a  decree  of  reverfal. 
hord  Mart jfif Id  held  the  infurers  liable  to  anfwerthis  average  lofs, 
\(hich  was  fubmiited  to  bona  fide  in  order  to  avoid  a  total  one. 
Berens  v.  Rutker^   i  Black.  313. 

5.  The  infured  may  abandon  in  cafe  merely  of  an  arreft  or  eoi- 
bargo  by  a  prince  not  an  enemy.  Per  Lord  Mansfield  in  Gofs  ? • 
JFitberSf  2  Burr.  696. 

6.  The  detention  by  people  infured  againft  in  the  policy  means 
the  ruling  power  in  the  country,  and  not  the  individuals  of  a  na- 
tion, as  oppofed  to  magiftrates  or  rulers.  Ne/hbit  (9*  aL  v.  Lujb^ 
ingtorty  4  Term  Rep.  783. 

7.  In  cafe  of  detention  by  a  foreigti  power,  which  in  time  of  war 
may  have  feized  a  neutral  (hip  at  fea,  and  carried  her  into  pott  to 
be  fearched  for  enemy's  property,  all  the  charges  confequent  there- 
on mud  be  borne  by  the  underwriters,  and  whatever  cofts  may 
arife  from  an  improper  detention  muil  always  fall  upon  them. 
Park,  79.  cites  I  Magens^  67.  Saloucd  v.  jfoin/ott,  B*  R.  Hit. 
2  J  Geo.  3. 

Yid.  i6Via.       8.  Where  a  damage  arofe  from  the  detention  or  feizure  of  (hips 

pi.  41.  p.      i^y  ()jg  government  of  the  country  to  which  they  belong,  it  feems 

not  to  have  been  doubted  in  Robert/on  v.  Etuer  that  the  infurer  is 

liable  for  it.     Park,  8  r.    i  Term  Rep.  1 27.  And  in  Rotcb  v.  E£eg 

6  Term  Rep.  413.  it  was  fo  decided  in  B.  R. 

Of  Lofles  by  the  Barratry  of  the  Mafter  or  Mariners, 

Cfcfi  I  Stn.  I.  A  NT  a£l  of  the  mafter  or  of  the  mariners  which  is  of  a  cri- 
11 '  c^w*  ^^  minal  nature,  or  which  is  gtof^ly  negligent,  tending  to 
142^1  TcTm  their  own  benefit,  to  the  prejudice  of  the  owners  of  the  ftip, 
*«p«  i*3»     ^"'^^"^  ^^^^  confent  or  privity,  is  barratry.     Park^  83. 

2«  It  is  not  necefiary  to  entitle  the  infured  to  recover  for  barra- 
try,  that  the  lofs  ihould  happen  in  the  aEl  ofbarratry,  but  it  is  im- 
material'whether  it  take  place  during  the  fraudulent  voyage,  or 
after  the  (hip  has  returned  to  the  regular  courfe*  Per  Lord 
Man  field ^  Fallejoy.  Whieler^  Covfp.  155, 
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3.  But  the  lofs  in  confequence  of  the  barratry  mud  happen 
during  the  voynge  infured^  and  within  the  time  limited  hj  the  policy  % 
or  the  underwriters  arc  difcharged.     Lockyer  v.  Offley^  i   Term 

^^'  252. 

4-  A  (hip  oeing  advertifed  to  go  to  MarfeilleSy  goods  were 
Chipped  on  board  her  on  behalf  of  the  plaintiff,  and  the  maftcr 
figned  a  bill  of  lading,  whereby  he  undertook  to  go  ftrniV  thither. 
The  defendant  underwrote  a  policy  from  Falmouth  (the  place 
Mfhere  the  goodd  were  taken  in)  thither.  i3efore  the  (hip  departed 
from  Lpndon  another  advertifement  was  publifhed  for  e[Oods  to 
Genofli  iffc.  and  the  phintifF's  agent  was  told  that  it  was  intended 
to  go  to  tbefe  port$  firft,  and  then  to  xome  back  to  MarfAlleT* 
But  he  infifted  that  his  bargain  was  to  go  direftly  to  Marfeiiles^ 
and  would  not  confent  to  let  her  pafs  by  it,  or  alter  his  infurance. 
The  (hip  did  pafs  by  it,  jknd  on  her  retufi\  for  M,  was  blown  up 
In  an  eng;igement  with  a  Spatiijb  fliip.  In  an  a£iion  on  the  poli- 
cy, the  breach  afli;^ned  was  a  lofs  by  the  barratry  of  the  mafter. 
But  the  court  of  K.  B.  were  of  opinion  that  this  w?s  not  barratry; 
for  the  mader  aSed  confident  with  his  duty  to  his  owners,  and 
the.plaintifPs  agent  knew  of  the  intend<fd  alteration  before  the; 
goods  were  put  on  board,  and  might  have  refufed  to  (hip  them,  or 
altered  the  infurance.     Stamma  v.  Brown,  2  Str,  1 173. 

5.  A  merchant  (hip  with  a  letter  of  marque  being  infured,  the 
faptain  received  orders  from  the  owners,  that  if  he  took  a  pri2ft 
he  (hould  put  fome  hands  on  board,  and  fend  her  back,  and  pro« 
cecd  himfelf  with  the  merchants*  goods  to  the  port  of  delivery. 
He  took  a  pri;e,  and  was  proceeding  to  obey  his  orders,  but  his 
crew  forced  him  to  go  back,  though  he  acquainted  them  with  his 
dire£lion$y  and  on  his  return  he  was  captured.  In  an  a£lion  on 
the  policy,  Jf^rCf  C.  J.  held  this  not  to  amount  to  barratry,  as  the 
(hip  wa§  not  run  away  with  in  order  to  defraud  the  owners.  But 
as  it  was  a  deviation  through  neceflTityj  he  held  the  infurers  to  be 
anfwerable.     Efton  v.  Brogdenf  2  Stra,  1 264. 

6.  If  A,  be  the  owner  of  a-  (liip,  and  let  it  out  to  freight  to  J?., 
who  infures  it  for  the  voyage,  and  the  captain  afterwards  deviates 
for  his  own  benefit  with  the  knowledge  of  ^.,  but  not  of  jB.,  it  is 
barratry,  for  it  is  a  cheat  and  fraud  on  J?.,  who  is  the  owner  pr9 
tac  vicey  and  he  (hall  recover  ag^tnd  .the  infurcr  any  lofs  fudained 
in  confequence  of  this  deviation.  f^allyo  £5  al,  v.  Wheeler^ 
Cowp.  J 4 3. 

7.  The  breach  of  an  embargo  U  an  a£l  of  barratry  in  the 
mader.     Per  Buller^  J.     Robert/on  v.  Ewer,  ante. 

8.  If  a  deviation  be  with  the  privity  or  confent  of  the  owners 
of  the  (hip,*  it  is  not  barratry.  Fallej^  (5  al,  v.  IVheeler^ 
Cowp,  143. 

9.  Fraudulent  afts  of  the  captain  done  without  the  confent  of 
the  owners  of  the  goods,  but  with  the  confent  of  the  owners  of  the 
(hip,  arc  not  barratry;  fo  as  to  charge  the  underwriters.  For  bar- 
ratry mud  partake  of  fomething  criminal^  and  be  committed  tf^at/f^ 
(Zf  owner ^  by  the  mafter  or  mariners^  and  cannot  be  committed 
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a^ainft  him  with  his  confent.     Nutt  (i  al.  t.  Bourduu,  i  Term 

Rep.  322. 
^  10.  Where  the  captain  and  owner  of  a  (hip  had  mortgaged  her 

for  a  fum  of  money^  and  the  mortgagee  had  infured  her  from 
London  to  Marfnlles^  and  from  thence  to  a  port  in  Holland :  the 
mafter  failed  to  MarfeilUs^  and  inftead  of  purfuing  his  voyage 
from  thence,  went  to  the  Weft  Indies^  where  he  fold  the  fliip. 
The  mortgagee  brought  his  g£lion  at  law  upon  the  policf  againft 
the  infurer  for  the  damages.  The  latter  filed  a  bill  in  Chancery, 
praying  an  injunction  on  the  ground  that  the  mortgagor  was  to 
be  confidered  as  the  owner  of  the  (hip  in  equity,  and  that  the 
owner  of  the  (hip  could  not  be  guilty  of  a  barratry }  and  l^ord 
flardwiche  granted  it,     Lewin  v*  Suaffb.     Part^  94. 

11.  If  the  parties  infert  in  the  policy  the  words  in  any  lawful 
trade,  if  the  captain  commit  barratry  by  fmuggling,  the  under- 
writers are  anfwerable ;  for  otherwife  the  word  barratry  (hould  be 
(truck  out  of  the  policy.  And  the  (tipulatibn  refpeCling  the  em- 
ployment of  the  (hip  in  a  lawful  trade,  means  the  trade  on  which 
file  is  fent  by  the  owners.  Havelock  v.  Handle  upon  demurrer, 
3  Term  Rep.  277. 

12.  The  voyage  infured  was  from  Jamaica  to  JsTew  Orleans, 
which  lies  up  the  river  Mi[ftjftppi,  and  the  captain  proceeded  on 
his  voyage  as  far  as  the  mouth  of  that  river,  and  then  dropped 
anchor,  and  went  up  the  river  in  his  boat  for  a  fraudulent  purpofe 
of  his  own.  The  court  of  K.  B,  held,  that  the  dropping  anchof 
with  fuch  fraudulent  intent  was  an  zQi  of  barratry,  and  not  mere- 
ly a  deviation^    Rofs  v.  Hunter^  4  ^ermRep,  33. 

1 3.  If  the  captain  of  a  (hip,  contrary  to  his  owner's  in(tru£iions, 
cruize  for  and  take  a  prize,  and  the  ve(rel  is  afterwards  loft  in  con? 
fequence,  he  is  guilty  of  barratry,  though  a  libel  be  brought  for 
prize  in  the  court  of  Admiralty  in  the  name  of  himfelf  and  owner, 
and  though  the  owner  had  procured  a  letter  of  marque  folely  with 
a  view  to  encourage  feamen  to  enter,  and  without  any  intention  of 
ufing  it  for  the  purpofes  of  cruizing ;  for  whatever  is  done  by  the 
captain  to  defeat  oi'  delay  his  performance  of  the  voyage,  is  barra- 
try in  him,  it  being  to  the  prejudice  of  his  owners;  and  though 
the  captain  might  conceive  that  it  was  for  their  benefit,  yet  it  was 
barratry,  as  he  a£ted  contrary  to  his  duty,    Mofs  v.  Syrom^  6  Ter^ 

fi'P'  379- 

Of  Partial  Lofles,  and  of  Adjuftment. 

I.  p  ARTIAL  lofs  is  a  damage  which  the  (hip  mav  have  fuftained 
*■  in  the  courfe  of  the  voyage  from  any  of  tne  perils  men*- 
tioned  in  the  policy.  It  alfo  means  any  damage  which  the  cargo 
may  have  received  without  any  fault  of  the  mafter,  by  ftorm, 
(tranding,  capture,  or  (hipwreck,  although  the  whole  or  the  greater 
part  thereof  may  arrive  in  the  port.    Parl^  10 1^ 
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a*  Thefe  partial  loflcs  fall  upon  the  owners  of  the  property  fo 
damaged,  who  muft  be  indemnified  by  the  underwriter.  Ibid^ 
2  Burr.  1 172. 

3.  The  underwriters  of  London  declare  by  a  memorandum  at  the 
foot  of  their  policy,  that  they  will  not  anfwer  for  partial  loflcs  not 
amounting  to  3  per  cent.     Ibid. 

4.  But  they  undertake  to  indennnify  againit  lofles,  however  in* 
conCderable,  which  arife  from  a  general  average.     Ibid. 

5«  It  is  not  fully  explained  in  what  cafes  and  in  what  manner 
the  damage  arifing  from  a  partial  iofs  (hall  be  deemed  to  exceed 
•^ per  cent.  Thus,  if  a  merchant  has  (hipped  101  chefls  of  goods, 
of  which  on  arrival  3  chefts  are  by  fome  accident  fo  fpoiled  as  to 
be  worth  nothing ;  if  the  damage  be  calculated  as  on  the  whole 
value  of  1 01  chefts,  it  will  not  exceed  ^P^rcent.y  and  it  is  thought 
by  moil  infurers  not  to  be  recoverable  in  fuch  a  cafe  by  the  in- 
fured,  efpecially  if  the  infurance  be  made  without  exprcfsly  de- 
claring in  the  policy  the  particular  fum  infured  on  each  cheft. 

1  MagenSf  73.     Pork,  io2.  Vid.'Ne&itt 

o         ''^  '  Y.  Luihiogton,  4  Tenn  Rep.  7S6«78a« 

6.  A£iion  on  a  policy  upon  goods,  conGfting  of  fugars^  coffee, 
and  indigo,  which  were  valued  in  the  policy,  the  fugars  at  30/.  per 
hogihead.     The  fugars  warranted  free  from  average  (that  is,  par- 
tial Iofs)  under  5/.  per  cent,^  and  all  other  goods  free  from  average 
under  3/.  per  cent.,  unlefs  general,  or  the  (hip  be  (Iranded.    When 

the  (hip  arrived  at  her  port  of  delivery,  it  appeared  that  every  » 

hog(head  of  fugar  was  damaged.  This  made  it  neceflary  to  fell 
them  immediately.  When  the  difference  between  the  price  they 
brought  on  account  of  the  damage^  and  that  which  they  might 
have  been  fold  for  there,  if  they  had  been  found,  was  as  20/.  Sd. 
per  hog(head  to  23/.  7/.  8</.  per  hogfliead.  The  queftion  was,  by 
what  rae^fure  the  damages  under  all  the  circumftances  of  the  cafe 
ought  to  be  eftimated.  The  court  of  B.  R.  were  of  opinion,  that 
the  rule  of  eftimating  the  Iofs  upon  a  valued  policy  was,  that  the 
infurer  fiiaU  pay  to  the  infured  the  like  proportion  of  the  fum  at 
which  thegoods are  valued-m  the  policy,  as  the  price  of  the  da- 
maged goods  bear  to  the  price  of  the  fame  goods,  had  they  arrived 
undamaged  at  the  port  of  delivery,  vthen  they  are  landed  there. 
And  this  proportion  is  equally  the  rule,  whether  the  goods  come 
to  a  ri(ing  or  a  falling  market.  Thus  if  the  value  in  the  policy 
be  30/.  the  goods  are  damaged,  but  fell  for  40/. ;  if  they  had 
been  found  they  would  have  fold  for  50/.  \  the  difference  between 
the  found  and  the  damaged  is  a  fifth,  confequently  the  infurer 
muft  pay  a  fifth  of  the  value  in  the  policy,  or  6/.,  and  fo  e  con* 
^erfo  if  they  come  to  a  falling  market.     Lewit  isf,  al.  v.  Rucker^ 

2  Burr.  1 167. 

7.  The  infurer  has  nothing  to  do  with  the  rife  or  fall  of  the 
market,  or  with  the  fpeculations  of  the  merchant ;  he  is  only  to 
put  him  in  the  fame  condition  (relation  being  had  to  the  prime 
coft  or  value  in  the  policy)  as  he  would  have  been  in  if  the  goods 
bad  arrived  free  from  damage:  which  duty   accrues  upon  the 
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(hip's  arrWal  and  landing  her  cargo  at  the  port  of  deKrery. 
2  Burr.  1 167. 

8.  Since  19  G.  2.  the  cotiftant  ufage  has  been  to  let  the  valu- 
ation, fixed  in  the  policy,  remain  in  cafe  of  a  total  Icfs,  unlefs  the 
defendant  can  (hew,  that  the  plainttIF  had  a  colourable  intereft 
only,  or  that  he  has  greatly  over-valued  the  goods;  but  a  partial 
lofs  opens  the  policy.  Park,  in.  cites  Erafmus  v.  Banks.  Smhb 
V.  Fienneyy  M.  21  G.  2» 

9.  Where  no  valuation  is  dated  in  the  policy,  the  invoice  of  the 
coft,  with  the  addition  of  all  charges  and  the  premtutn  of  in- 
furance,  fhall  be  the  foundation  upon  which  the  lofs  is  to  be  com- 

iMigeni,     puted.     Park,  104.  Dick  et  al.  v.  Allen,  OuUdhally  Mich.  1785. 

»7.  rtr.  Bullery  J. 

1  o«  The  underwriters  of  London  have,  by  words  infcrted  in  their 
policy,  declared  that  they  will  not  be  anfwerable  for  any  partial 
lofs  happening  to  corn,  fifli,  fait,  fruit,  flour,  and  feed,  unlefs  it 
arife  by  way  of  a  general  average,  or  in  confequtnce  of  the  Jhif  s  being 

Cantiiion  ▼.  Jlranded.     Thefe  lad  words  are  left  out  by  the    two  chartered 

The  L  ondon  aff^jance  companies,     fjri,  ij2. 

Comp.  cited  3  Burr.  155).  , 

11.  **  Corrl^  is  a  general  word,  and  includes  many  particulars, 
as  peas  and  beans.     Mafon  v.  Shurray^  Park,  1 12. 

12.  The  term  "  So//,"  does  not  include  faltpctre.  Per  fTil' 
Jon,  J.    Journu  y.  Boutdieu.     Sittings  in  C.  B.    Eeft.  27  G.  3. 

Park,  1 1-^. 

1 3.  A£iiQn  on  a  policy  of  infurance  upon  a  cargo  of  wheat,  being 
10  the  common  form,  and  with  the  ufual  claufe,  *<  that  corn,  {^r. 
•<  fliould  be  warranted  free  from  average  unlefs  general,  or  thejhip 
^^  be  dranded."  The  fliip  was  greatly  daniaged  by  a  violent  dorm*, 
and  obliged  to  run  to  the  fird  port  to  refit,  the  expences  of  which 
the  infurer  paid  fts  being  a  general  average.  The  wheat  had  been 
damaged  by  the  dorm,  and  the  adiion  was  brought  againd  the 
ipfurer  to  recover  the  amount  of  this  damage.  It  was  argued  for 
the  plaintiff,  that  this  warranty  ought  only  to  take  place  if  neither 
of  the  two  fpecified  events  fiiould  happen.  But  if  either  did 
happen,  (as  was  the  cafe  here,  there  being  a  general  average  lofs,) 
then  the  warranty  to'be  free  from  average  was  thereby  d^fchargcd, 
and  left  the  infurer  liable  to  all  other  average.  But  the  court 
were  of  opinion  that  *<  unlefs'*  meant  the  fame  as  e>eeepi,  and  could 
not  be  conflrued  as  a  condition  in  the  fenfe  contended  for  by  the 
plaintiff.     Wilfon  v.  Smith,  3  Burr.  1550. 

14.  So  where  a  cargo  of  fi(h  was  fo  'damaged  by  a  dorm  as  to 
l^e  rendered  of  no  value,  and  there  was  alfo  a  general  average  lofs; 
the  court  were  of  rpiiiion,  that  the  infurer  engaged  only  againd 
^  total  lofs,  unlefs  the  fliip  be  dranded  ;  that  a  total  lofs  of  the 
thing  iofured  ^as  the  abfilute  deflruBicn  of  it  by  the  wreck  of  the 
fhip;  that  if  die  fifli  came  to  port,  though  dinking,  yet  ais  the 
commodity  fpecifically  remained,  the  underwriter  was  difcharged* 
Cocking  ?.  Frafer,  B.  Rb  Eajl.  25  G.  3.     Park^  1 15. 

15.  Adio^ 


l^oHcg  of  SfnfUrancf*  <^%^ 

I  {.  AAion  on  a  policy  of  inftirance  on  goods  (containing  fuch  an 
exceptive  chufe)  to  recover  for  a  total  lofs.     The  cargo  was  peas, 
which  armed  at  the  port  of  drftinat'ion,  but  fo  damaged   that  the 
produce  of  them  was  three-fourths  lefs  than  the  freight  due.     It 
was  prove4  at  the  trial  to  be  the  ufage^  that  if  the  fpecific  thing 
came  to  the  market,  although  a  lofs  happened  amounting  to  a 
total  one,  yet  the  underwrite^  was  held  difchargcd.     Lord  Mans-  Boy/iddT, 
jftfid  held  that  the  ufage  explained  the  general  words  in  the  memo-  \^^^^*  g 
nindumi  and  that  every  man,  who  contra£ls  for  a  policy,  does  it  isrwr/rj.bat 
as  if  the  point  of  ufage   were  inferted  in  his  contraft  in  terms;  that  cafe 
and  there  was  a  verdift  for  the   defendant.     Mafon  v.  Shurray^  prVofto^jl 

Hil.  1780.  at  GuildhalL      Park,  I|6.  infertionof 

this  ipeinoriodttin  in  tht  poUcj.    Iti, 

Of  general  or  grofe  Average, 

.1.  A  LL  loflTes  fttftained  and  expences  incurred  voluntarily  and 
^^  deliberately  with  a  view  to  prevent  ^  total  lofs  of  the  (hip 
^nd  cargo  ought  to  be  brought  into  a  general  or  grofs  average,  in 
which  M  who  are  concerned  in  (hip,  freight,  and  cargo  are  to 
bear  an  equal  or  proportionable  part,  and  it  muft  be  made  good 
by  the  infurers  ia  fuch  proportions  a^  they  have  underwritten*  Roccotds 

^art,  122-124.  ,    .  AOfccura- 

tionibut.  Noc  ot» 

2.  Cutting  away  mads,  0|r  throwing  overbqard  gpods  in  a  ftorm 
to  lighten  the  veflel,  damages  fuflatned  by  thofe  on  board  froin 
fuch  jettifon,  damages  fuftained  in  defending  a  (hip  againft  an 
^nemy  or  pirate,  the  expence  of  curing  the  men  wounded  in  fuch 
defence,  and  the  fum  jhe  matter  may  have  promifed  to  pay  to  a 
privateer  or  pirate  to  raqfom  his  Qiip  when  taken,  and  the  like» 
are  general  average  lofle^.    Ibid. 

3.  There  can  be  no  contribution  without  the  ejefiion  of  fome 
goods  and  the  faving  of  others.  But  it  is  not  always  neceflary  for 
that  purpofe  that  the  Qiip  (hall  arrive  at  the  port  of  deftination. 

It.  121* 

4.  If  the  jettifon  does  not  fave  the  (hip,  there  (hall  be  i^o  con- 
tribution of  fuch  goods  as  may  happen  to  be  faved.     But  if  the  Ord.  Law. 
(hip  be  once  prcferved  by  fuch  means,  and,  continuing  her  courfe,  '^j^^'A^*"' 
be  afterwards  loft,  the  property  faved  from  the  fecond  accident  Artl'is^iS* 
(hall  contribute  to  the  lofs  fullained  by  thofe  ii^hctfe  goods  were  oa.  or 
caft  out  upon  the  former  occafion,     lb.  123.  "m?"*'  o 

Ord.  of  Rotrfrdam^ s  M«ceof ,  9$.    yfriurf  on  {Mnciot  Are  not  perfeAly  agreed  on  thii  point,    ifid. 
^  M«geoi,  56. 

5.  Sailors'  wages  and  victuals,  while  a   (hip  is  performing  Mageo#,6y. 
quarantine,  unlefs  it  be  an  extraordinary  one,  (hall  not  be  brought 

into  a  general  average,     lb,  125. 

6.  Though  the  charges  of  unloading  a  (hip,  in  order  to  get  her 
into  a  river  or  port,  ought  not  to  be  brought  into  a  general 
average,  yet  they  may  when  occafipncd  by  an  uidi^enfib(e  neccC* 

^     fity 
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fity  to  prevent  the  lofs  of  the  (hip  and  cargo.  As  when  a  flixp  it 
forced  bj  dorm  to  enter  a  port  to  repair  the  damage  (he  has  fuf- 
feredy  if  (he  cannot  continue  her  voyage  without  an  apparent  ritk 
of  being  loft ;  the  wages  and  vijluak  of  the  crew  are  brought 
into  an  average  from  the  day  it  was  refolved  to  feck  a  port  to  refit 
the  veiTel  to  the  day  of  her  departure  from  it^  with  all  the  charges 
of  unloading,  reloading,  anchorage,  pilotage,  and  every  other  ex* 
pence  incurred  by  this  neccQity.  Beawes^  150.  quoted  by  Bui^ 
/er,  J.  in  Da  Co/la  v.  Newenham^  2  Term  JS.ep.  407*  LaUward  v* 
,       Curlings  Park^  115. 

ittftnoit.  7*  ^'^^^  '^^  quantity  of  damage  fuftsined  in  the  voyage  is 

^  known,  and  the  amount  which  each  underwriter  upon  the  policy 

is  liable  to  pay  is  fettled,  it  is  ufual  for  the  underwriter^to  indoriie 

on  the  policy  "  adjufied  this  lofs  at  Jo  much  per  cent!*  or  words  to 

that  effe£^.     This  is  called  an  adjuftment.     Park^  W], 

8.  If  he  refufe  to  pay  after  this,  the  owner  has  no  occafion  to 
go  into  the  proof  of  his  lofs,  or  any  of  the  circumftanccs  refpcdl- 
ing  it.     Ihid^ 

9.  A£lion  on  a  policy  of  infuraace*  A  lofs  having  happened, 
the  defendant,  who  was  the  infurer,  had  fettled  the  amount,  and 
underwrote  the  policy  in  thefe  words:  <<  Adjufted  the  lols  on 
this  policy  at  ninety-eight  pounds/^  cent.^  which  I  do  agree  to 
pay  one  month  after  date/^     This  he  figned  with  has  name, 

»  When  the  note  became  due,  the  defendant  infifted  on  fuller 
proof  of  the  warranty  annexed  to  the  policy  being  complied  with. 
At  the  trial  Lee  C.  J.  was  of  opinion,  that  this  was  to  be  coofi- 
dered  as  a  note  of  hand,  and  that  the  plaintiflF  had  no  occafion  to 
enter  into  the  proof  of  the  lofs,  and*  he  had  a  verdi£i  thereupon. 
Hog  V.  Gouldnejy  at  Guildhall^  Trin,  1 745.  Beawes  Lepc  Merc* 
310.     Hewit  V.  Flexnej^  S.P.  ibid,  308^ 

10.  A£lion  on  a  policy  on  a  foreign  (hip,  in  which  there  was  a 
flipulation  "  that  the  policy  (hall  be  fufficient  proof  of  inter 
reft ;"  and  judgment  by  default.  On  a  motion  to  fee  afide  the 
writ  of  inquiry  executed  thereon,  the  court  of  K.  B.  were  of 
opinion,  that  the  underwriter  having  fuflpered  judgment  to  go  by 
default,  had  confciTed  the  plaintiff's  title  to  recover,  and  the 
amount  of  the  lofs  being  fixed  by  his  own  ftipulation  in  the  policy, 
the  defendant  needed  only  to  prove  the  plaintiff's  fubfcription  to 
the  policy  to  the  jury.     Ihellujfon  v.  Fletcher^  DougL  301. 

11.  If  an  in/urer  pay  money  for  a  total  lofs,  and  in  fa£i  it  be 
fo  at  the  time  of  the  adjuftment,  and  if  it  afterwards  turn  out  to 
be  only  a  partial  lofs,  he  (hall  not  recover  back  the  money  fo  paid 
to  the  infured.     Da  Cofta  v.  Firth^  4  Burr.  1996- 

1 2.  An  armed  force  boarded  a  (hip,  in  confequence  of  which 
(he  was  ftranded :  the  principal  part  of  her  cargo,  confifting  of 
corn,  was  taken  by  the  mob  at  their  own  price.  This  lofs  cannot 
be  recovered  as  for  a  general  average ;  but  for  fuch  part  as  was 
damaged  in  confequence  of  the  ftranding,  and  thrown  overboard, 
the  infurer  may  recover  upon  a  count  ftating  the  lofs  to  be  by 
ftranding.     N^itt  i^  al.  v.  Lujhington^  4  Term  Rep*  783. 

•xj,  Whert 
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13.  Where  z  fliip  is  obliged  to  go  into  port  for  the  benefit  of 
the  whole  concern^  the  charges  of  loading  and  unloading  the 
cargo  and  taking  care  of  it»  and  the  wages  and  proviCons  of  tie 
mforkmen  bind  for  tie  repairs^  become  general  average.  Da  Cofia 
v.  Newenham,  2  7crm  Rep.  407. 

14.  The  mod  valuable  goods^  though  their  weight  (hould  be 
incapable  of  putting  the  (hip  in  the  lead  hazard,  as  diamonds, 

(2f!^.i   muft  be  valued  at  their  juft   price  to  this  contribution.  Pecertr. 
fork,  1 26.  ^^  Q  jj^^  ^^^  j^j^  ^  ^^^^ /pllJk^;^^, 

15.  Neither  the  perfone  of  thofe  in  the  (hip,  nor  the  (hip  pro-  x  Maf.  71, 
vtfions,  nor  refpondentia  bonds,  nor  wearing  apparel  in  chefls  and 

boxcH,  nor  fuch  jewels  as  belong  to  the  perfon,  nor  the  wages  of 
failors,  are  to  contribute  to  the  general  lofs*     lUd*  1*27. 

16.  The  (hip,  freight,  and  cargo  are  by  cuftom  in  England  to 
bear  an  equal  and  proportional  part  of  the  lofs  ari(ing  from  what 
«b  thus  farrificed  for  the  common  good.     Park^  127*     Da  Cofta  v.  ' 
Newenham%  2  Term  Rep,  407. 

1 7.  The  way  of  (ixing  a  right  fum  by  which  the  average  ought 
to  be  computed,  is  by  examining  what  the  whole  (hip,  freight, 
and  cargo,  if  no  jettifon  had  been  made,  would  have  produced 
neat  if  they  had  been  fold  for  ready  money.  And  this  is  the  fum 
whereon  the  contribution  (hould  be  made,  all  the  particular  goods 
bearing  their  net  proportion*     i  Mag*  69. 

18.  In  England^  the  cuftom  has  become  general  of  eftimating 
the  goods  faved  and  loft  at  the  price  for  which  the  'goods  Caved 
vere  fold.    Pfrk^  128. 

19.  The  contribution  is  in  general  not  made  till  the  (hip  arrive 
at  the  place  of  delivery  \  but  accidents  may  happen  which  may 
caufe  a  contribution  before  (he  reach  her  deftined  port :  as  when 
a  veflel  has  been  obliged  to  make  a  jettifon,  or  by  damages  fuf* 
fered  foon  after  failing  is  obliged  to  return  to  her  port  of  difcharge. 
The  cxpences  ari(ing  from  hence  may  be  then  fettled  by  a  general 
average.    Park,  129. 

Of  Salvage. 

I,  qALVAGE  b  an  allowance  made  for  faving  a  (hip  or  goods, 
^  or  both,  from  the  dangers  of  the  feas,  fire,  pirates,  or  ene- 
mies*     Beavtes  Lex  Merc*  146. 

It  is  alfo  fometimes  ufed  to  fignify  the  thing  itfelf  which  is 
faved.     lb. 

2.  In  an  a£lion  of  trover,  brought  for  goods  which  were  in  a 
fliip  which  took  fire,  the  defendants  refdCng  to  deliver  them  up 
until  they  were  paid  falvage,  HoU  C.  J.  was  of  [opinion,  that  the 
defendants  might  retain  them  until  falvage  was  paid,  as  well  as 
a  Itaylor,  hoftler,  or  common  carrier  their  refpcAive  articles^ 
Hartfort  r.  Jwes^  i  Ld.  Rajm.  393.     a  Salk.  654. 

3.  la 
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Made  per*         3*  In  cafcs  of  wreck,  T2  Ann.Jiat,  2.  c.  i6.  does  not  fix  the 
pctual  4C.    rate  of  falvagr,  but  ordains  that  it  (hall  be  reafonabk  \  that  is,  it 
p.  c.  la.       it^}x{i  be  a  fufficient  recompence  to'thofe  who  have  encountered 
dangers  for  the  prefervation  of  the  (hip  and  cargo,  regard  being 
at  the  fame  time  had  to  the  circumdances  of  the  owner  of  the 
property  faved,  and  it  is  to  be  afccrtained  bv  three  jufticcs  of 
peace.     Park^  135. 
pdSk  5.  4*  By  26  G.  2.  c.  18.  Any  petfon  not  employed  by  the  ma(ler| 

iic.  in  the  falvag;e  of  a  (hip^  Vc.  and  faving  them  in  the  abfcnce 
of  thofe  fo  employed,  or  giving  information  to  a  juftice  of  peace, 
magidrate,  coftomhoufe  or  excife  officer,  where  any  goods  or 
efre£ls  belonging  to  a  veflel  wrecked,  isfe.  are  wrongfully  bought 
and  fold,  or  concealed,  then  fuch  pcrfon  or  perfons  (hall  be  entitled 
to  a  reafonabU  reward  fir  fuch  ferviceSy  to  be  paid  by  the  maftcrs  or 
owners,  and  to  be  adjufted  in  cafe  of  a  dtfagreement  about  the 
quantum^  in  like  manner  as  the  falvage  is  to  be  adjufted  by  la 
Ann. 

Seel.  6.  <*  And  for  the  better  afcertaining  the  falvage  to  be  paid 
in  purfuance  of  the  prefent  a£i,  and  the  z€t  before-mentioned, 
and  for  the  more  effe£^ual  putting  the  faid  ads  in  execution,  the 
juftice  of  the  peac^,  mayor,  bailiff,  collefior  of  the  cuftoms,  or 
chief  conftable,  who  (hall  be  nearcft  the  place  where  any  (hip, 
goods,  or  effeAs,  (hall  be  ftranded,  or  caft  away,  (hall  forthwith 
give  public  notice,  for  a  meeting  to  be  held  9s  foon  as  pofEble,  of 
the  (lieriff  or  his  deputy,  the  juftices  of  the  peace,  mayors  or  other 
chief  magi(|:rates  of  towns  corporate,  coroners,  or  cpmmil&ooers 
of  the  land  tax,  or  any  five  or  more  of  them,  who  are  hereby 
empowered  and  required  to  give  aid  in  the  execution  of  this  and 
the  faid  former  a£^,  and  to  employ  proper  perfons  for  the  faving 
of  (hips  in  diftrcfs,  and  fuch  (hips,  vefTels,  and  effe£ts  as  (hall  be 
ftranded  or  caft  away ;  and  alfo  to  examine  perfons  upon  oath 
touching  or  concerning  the  fame,  or  the  falvage  thereof,  and  to 
adjuft  the  quantum  of  fuch  falvage,  and  diflribute  the  fameasiong 
the  perfons  concerned  in  fuch  falvage,  in  cafe  of  difagfeement 
among  the  parties,  or  the  faid  perfons;  and  that  every  fuchma- 
giftrate,  i^r.  attending  and  adliog  ^t  fiich  meeting,  (hall  be  paid 
four  fliillings  a-day  for  his  expences  in  fuch  attendance,  out  of 
the  goods  and  effe£ls  faved  by  their  care  or  diredlion.'* 

5*  <*  Provided,  that  if  the  charges  and  rewards  for  falvage,  dt* 
re^ed  to  be  paid  by  the  former  ftatute  and  by  thia  a£l,  (hall  not 
be  fully  paid,  or  fui&cient  fecurity  given  for  the  fame,  within  40 
days  next  after  the  faid  feryices  performed,  then  it  (hall  be  lawful 
for  the  officer  of  the  cuftoms  concerned  in  fuch  falvage,  to  bor- 
row or  raife  fo  much  money,  as  (hall  be  fufficient  to  fatisfy  and 
pay  fuch'  charges  and  rewards,  or  any  part  thereof  then  remaiu- 
ing  unpaid,  or  not  fecured  as  aferefaid,  by  or  upon  one  or  more 
bill  or  bills  of  fale,  under  his  hand  and  feal,  of  the  (hip  or  velTel 
or  cargo  faved,  or  fuch  part  thereof  as  (hall  be  fuf&cient,  redeem- 
able upon  payment  of  the  principal  fum  bonowed,  and  intereft 
for  the  fame  at  the  rate  ot  4J>er  cent,  fer  annum^ 

'  '  6.  The 
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6.  The  z€i  makes  further  provifion  as  to  the  perlbns  who  are 
to  put  it  in  execution.     Seff.  9  bf  lo. 

7.  It  puniflies  with  tranfportation  for  feven  years  any  perfon  Sea.  u  ft 
aflaulting  a  magiftrate  or  officer  when  in  the  exercife  of  his  duty  "* 
refpe^ling  the  prefervation  of  any  (hip^  U^c. 

8.  In  cafe  of  a  capture  of  any  fliip,  boat,  or  any  goods  therein,  i3G.2.c.4« 
vhich  (hall  be  proved  in  the  court  of  Admiralty  to  belong  to  any  ^^'  *^* 
of  hid  majefty's  fubjedls  of  any  territories  continuing  under  his  l^/fjj^ 
proce£lion  and  obediencei  by  any  of  his  majefty's  enemies,  and 

they  be  again  retaken,  every  (hip,  (5*^.  and  every  part  thereof  be- 
longing to  fuch  fubje^l,  ihall  by  decree  of  the  court  of  Admiralty, 
be  reftored  to  the  former  owner,  he  paying  in  lieu  of  falvage,  if 
taken  bj  one  of  his  majefty's  fiiips  of  war,  afi  eighth  part  of  the  true 
value  of  the  JbipSf  veffe/f,  boats^  and  goods  fo  to  be  reftoreds  if  tkken 
by  a  privateer  or  other  veflcl,  after  having  been  in  the  pofleffioa 
of  the  enemy  twenty-four  hours,  one  eighth  part  of  the  true  va- 
lue }  if  above  twenty-four  hours  and  under  forty-eight,  ^  fifth 
part  xhtxtoi  \  if  above  forty-eight  hours  and  under  ninety*  fir ,  a 
third  part  thereof  |  and  if  above  ninety-fix  hours,  a  moiety  thereof 
And  if  fuch  (hip  io  retaken  (hall  appear  to  have  been,  after  the 
taking  by  the  enemy,  by  them  fet  forth  as  a  man  of  war,  the 
former  owners  to  whom  it  is  to  be  reftored,  (hall  pay  for  falvage 
the  full  moiety  of  the  true  value  of  the  faid  (hip  fo  taken,  without 
dedu^iion. 

9*  The  wearing  apparel  of  the  nfader,  and  feamcn  are  alwaya 
excepted  from  the  allowance  of  falvage*     Beawes  Lex  Merc,  147. 

10.  The  valuation  of  the  (hip,  in  order  to  afcertain  the  rate  of 
falvage,  may  be  determined  by  the  policy  of  infurance,  if  there  be 
no  reafon  to  fufpeA  (he  is  undervalued  \  and  the  fame  rule  may 
be  obferved  as  to  goods  where  there  are  policies  upon  them.  If 
t1?at  however  (hould  not  be  the  cafe,  the  falvers  have  a  right  to 
infift  upon  proof  of  the  real  value,  which  may  be  done  by  the  mer« 
chant's  invoices,  and  they  are  to  be  paid  accordingly.  Beatues,  147. 
Pari,  140. 

1 1.  The  jnfurers,  by  their  contra£b,  exprcfsly  agree  to  indem- 
nify the  infured  againft  the  charges  of  falvage.     lb, 

aa.  Adion  on  a  policy  of  infurance  infuring  goods  on  the 
Ihip  jt»  The  plaintiffs  declared,  that  the  (hip  fprung  a  leak  and 
funk  in  the  river,  whereby  the  goods  were  fpoiled ;  the  evidence 
was,  that  many  of  the  goods  were  fpoiled  ;  but  fome  were  faved. 
The  queftion  was.  Whether  the  plaintiffs  might  give  in  evidence 
the  expe nces  of  falvage ;  that  not  being  particularly  ftated  in 
the  declaration,  as  a  breach  of  the  policy,  and  held  by  Lord  Hard^ 
wick  that  they  might.  For  the  infurance  is  againft  all  accidents, 
and  the  accident  laid  is,  that  the  (hip  fuok  in  the  river,  and  it 
lays  a  fpecial  damage  befide s,  that  the  goods  were  fpoiled,  but  it 
is  a  common  cafe  that  the  plaintiff  may  give  in  evidence  any  da- 
mage that  is  within  his  caufe  of  zGt'ion  notwithfianding.  Carej  y, 
Kingf  Cafe  J  in  B.  R*  Temp,  Hardvf.  304. 

1 3-  The 
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13*  The  infured  is  onlj  entitled  to  an  indemnit^y  and  fhall 
not  receive  a  double  fatisfadlion  for  the  fame  lofs.  Therefore 
where  the  king  granted  letters  of  reprifal  on  the  Spaniards  for  the 
benefit  of  his  fubjeds,  in  confideration  of  the  lolles  they  had  fuf« 
tained  by  nnjuft  captures ;  Lord  Chancellor  Hardwicke  held,  that 
the  infurers  had  a  right  to  part  of  the  prizes  and  not  the  owners, 
they  having  been  already  fatisfied  by  the  former,  and  that  if  the 
goods  had  been  rellored  in  J^eeity  or  compenfation  tnade  for 
them,  the  infured  would  ftand  as  a  truftee  for  the  infnrer  in  pro* 
portion  for  what  he  paid.     Randal  v.  Cociran,  1  Fef.  98. 

Of  Abandonment. 

t.  "ITTHEN  the  thing  infured  is  by  fome  of  the  ufual  perils  be- 
^^  come  of  fo  little  value  as  to  entitle  the  infured  to  call 
upon  the  underwriter  to  accept  of  what  is  faved  and  to  pay  the 
full  amount  of  his  infurance,  as  if  a  total  lofs  had  a£kaaUy  hap* 
pened,  he  is  then  faid  to  have  a  right  to  abandon.    Parkj  143. 

2.  The  abandonment  muft  be  total  and  not  partial  of  any  par- 
ticular part  of  the  property  infured.    But  in  all  cafes  the  infured 

;  has  a  right  to  ele£l  whether  he  will  abandon  or  not.     3.  144* 
2  Burr*  697.  1211. 

3.  An  infured  (hip  was  taken  by  a  Spant/b  privateer,  retaken 
by  an  Englijb  one  and  carried  into  Bo/lon  in  New  England^  where 
no  perfon  appearing  to  give  fecurity,  or  to  anfwer  the  moiety  due 
for  falvage,  (he  was  condemned  and  fold  in  the  court  of  Admiralty 

t^  G.  s.  there.    The  recaptors  had  their  moiety,  and  the  overplus  money 

c.  4.  r.  iS,  remained  in  the  hands  of  the  officers  of  the  court.    In  an  adion 

It  wataifo  on  the  policy  the  infured  had  a  verdid.    On  a  bill  being  filed  bf 

Dientioned  jjj^  infurcr,  praying  an  injundion.  Lord  Hardwicke  C.  refufed  k, 

that  Sat  faying,  that  the  infured  having  offered,  and  being  willing  to  re- 

wratan agree-  HnquiQi  his  intcreft  in  the  falvage,  he  ought  to  recover  the  whole 

to'uurin^  money  infured.    Otherwife  upon  a  recapture  a  man  would  be  in 

one  of  the  a  worfc  Ctuation  than  if  the  fliip  were  totally  loft.     Pringky. 

aaions,and    Hartley,  3  jftL  195. 

to  be  bound 

^j  the  event,  and  that  all  tbecircumftances  of  the  cafe  were  known  ibut  to  the  partita. 

4.  Policy  of  infurance  on  a  (hip  and  on  the  cargo  (by  two  dif- 
tin£t  policies)  from  Newfoundland  to  Portugal  or  Spain,  isfc.  The 
(hip  was  to  be  valued  at  the  fum  fubfcribed.  The  cargo  was 
fifli  and  other  merchandize.  Part  of  it  was  thrown  overboard  in  a 
ftorm  to  preferve.the  reft.  The  fliip  was  taken  by  the  enemy  after- 
wards.  The  mafter,  mates,  and  all  the  failors  (except  an  apprea« 
tice  and  a  landman)  taken  out  and  carried  to  France  s  the  (hip  re- 
mained in  the  hands  of  the  tntmj  eight  days,  and  was  then  retaken 
hy  a  Briti/b  privateer,  and  brought  into  Milford  Haven  \  imme- 
diate notice  was  given  by  the  infured  to  the  infurers,  with  an  ofier 
to  abandon  the  (hip  and  cargo.  The  (hip  had  been  fo  far  difabled 
by  a  ftorm,  as  to  render  her  incapable  of  proceeding  on  her  def- 
ined voyage  without  going  into  port  to  refit.    The  court  held, 

that 


Jpoliq^  of  Slnfutance.  45 1 

that  this  was  a  total  lofs,  and  that  the  infurers  had  a  right  to 
abandon.     Gofs  v.  Withirs,  2  Burr.  683. 

5*  Action  on  a  policy  of  infurance  from  Moniferrat  to  London  s 
the  queftion  wasi  whether  the  infured  (hould  recover  a  total  or  an 
average  loCs.  The  fadls  were»  that  the  (hip  was  captured  on  her 
voyage  by  two  American  privateerd»  who  took  the  captain^  all  the 
crewj  and  part  of  the  cargo,  which  conGfted  of  fugars,  out  of  hen 
The  rigging  was .  alfo  taken  away.  She  was  afterwards  retaken 
and  carried  into  New  T§rkf  where  the  captain  arriving  to  take 
pofleiBon  of  her  on  23d  June,  found  part  of  the  cargo  wafhed 
overboard,  $7  hog(heads  of  what  remained  damaged,  the  (hip  fo 
leaky  that  (he  could  not  be  repaired  without  unloading  entirely. 
The  owners  had  no  ftorehoufes  there  where  the  fugars  could  be 
puty  nor  any  agent  to  dire  A  the  captain.  No  failors  could  be  had* 
The  falvage  amounted  to  the  value  of  40  hog(heads  of  fugar, 
which  he  could  only  pay  by  a  fale  of  part  of  the  cargo.  The 
captain  did  not  know  of  the  infurance.  If  he  had  repaired  the 
fliip,  his  expences  would  have  exceeded  the  freight  100/.  There 
was  an  embargo  on  all  vciTels  at  ^^ti;  Tork  till  December.  The 
(hip  was  to  have  arrived  at  London  the  preceding  Ju/y,  The 
captain  on  conCultiog  his  friends  refolved  to  fell  the  (hip  and  cargo; 
the  latter  of  which  was  paid  for,  and  the  former  left  at  Netu  Tork. 
On  his  arrival  in  England  he  gave  the  plaintiff  an  account  of  what 
he  had  done,  which  was  the  firft  notice  he  received,  and  he  imme* 
diately  claimed  for  a  total  lofs,  and  offered  to  abandon.  Lord 
Mansfield  told  the  jury,  that  if  they  were  fatisfied  that  the  captain 
had  done  what  was  bed  for  the  benefit  of  all  concerned,  they  muft 
find  as  for  a  total  lofs,  which  they  did ;  and  on  a  motion  for  a  new 
trial,  the  court  were  of  the  fame  opinion.  Milles  v.  Fletcher^ 
DougL  219. 

6.  A£lion  on  a  policy  of  infurance  on  (hip  and  goods  from 
Virginia  or  Maryland  to  London.  The  (hip  having  on  board 
192  hog(heads  of  tobacco,  was  taken  by  a  French  privateer  on  6th 
of  May,  while  on  her  voyage  to  London.  The  privateer  lefc  only 
the  mate  and  one  man  on  board  out  of  nine  hands.  She  was  re- 
taken on  her  way  to  France,  on  the  23d,  by  an  Engltfb  man  of 
iirar,  and  fent  into  Plymoigth  on  6th  of  June.  The  plaintiff,  when 
he  heard  of  this,  wrote  a  letter  to  his  agent  in  London,  defiring 
him  to  acquaint  the  defendant  "  that  he  did  from  thence  aban- 
don to  him  his  intcreft  in  the  faid  (hip  as  to  the  faid  100/.  by  the 
defendant  infured.''  The  infurer  refufed  to  take  to  the  (hip,  but 
offered  to  pay  the  falvage  and  all  other  loflfes  that  the  plaintiff 
fuftained  by  the  capture.  The  (hip  fuftained  no  damage  by  the 
capture,  and  the  whole  cargo  was  delivered  to  the  freighters  at  the 
port  of  London,  who  paid  the  freight  without  prejudice.  The 
court  of  K.  B.  were  of  opinion,  that  as  the  event  had  fixed  the 
lofs  to  be  an  average  ona  before  the  z&xon  brought,  before  the 
offer  to  abandon,  and  before  the  plaintiff  had  notice  of  any  acf:!'- 
dent|  and  confequently  before  he  could  make  any  election,  he 

15  could 
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cduld  recover  for  an  average  lofs  onlj,  ^nd  not  a  total  tnt.    Hi^ 
miltofi  ▼•  Mendez^  2  Bum  1 198.     1  Btaci.  296. 

7.  The  right  to  abandoo  muft  arife  upon  the  objefl  of  the  in- 
fared  being  fo  far  defeatedi  that  it  is  not  worth  his  ^hile  to  par- 

Cajdony  fue  it :  fach  a  lofs  as  is  equally  inconvenient  to  him  as  if  it  had 
c  7  C  I.  been  total.  For  inftance,  if  the  voyage  be  abfolutely  loft,  or  not 
worth  purfuing  \  if  the  falvage  be  very  high,  fappofe  ont  half;  if 
further  ezpence  be  neceflary;  if  the  infurer  will  not  engage  at  all 
events  to  bear  that  expence,  though  it  (hould  etceed  the  value,  or 
fail  of  fucccfs.  Under  thcfe  and  like  circumftaftces  the  infured 
may  abandoo,  notwithftanding  there  has  been  a  tecaptare. 
Fari^  145.     2  Burr.  1209. 

8.  If  a  (hip  be  takeaand  efcape  immediatel  jr,  which  would  be  no 
hindrance  at  all  to  the  voyage,  or  (hould  be  inftantly  ranfomed) 
which  would  amount  only  to  a  partial  lofs,  the  infured  (hall  not  be 
allowed  to  abandon,  and  demand  recompcnce  for  a  total  lofs. 
a  Burr.  697.     Ibid.  1213. 

9.  The  right  to  abandon  muft  depend  upon  the  nature  of  the 
cafe  at  the  time  of  the  a£lion  brought,  or  at  the  time  of  the  offer  to 
abandon,  becaufe  the  infurer  ought  never  to  pay  lefs  on  a  contrail 
of  indemnity  than  the  value  of  the  lofs;  and  the  infured  ought 
never  to  gain  more.     Hamilton  v.  MenJiz,  2  Burr.  1214. 

10.  In  the  Engli/h  court  of  admiralty  the  property  was  not 
changed  by  capture  till  after  fentence  of  condemnation.  2  Burr. 
693,694.     Ibid.  1208,1209. 

11.  By  29  Gi  2.  c^^.  f.  24.  the  jus  p^Hminii  on  a  recapluft 
continues  for  ever.     Ubid^^  209. 

12*  The  quedion  is  immaterial  between  infurer  and  Infured^ 
and  can'  never  happen  but  in  two  cafes,  between  the  owner  and  a 
neutral  vendee  \  or  between  the  owner  and  a  recaptor.  Ibid,  and 
aAvrr.  693. 

73.  In  general,  though  not  univerfally,  if  an  infured  fliip  be 
taken  the  infured  may  demand  as  for  a  total  lofs  and  abandon. 
So  he  may  alfo  in  cafe  oT  an  arred,  or  an  embargo  by  a  prince  not 
an  enemy.     2  Burr.  696.     Ibid.  1212. 

14.  But  then  he  mufl:  malce  his  eleAion  while  the  things  in* 
fored  are  in  jeopardy,  for  if  it  be  known  that  they  are  got  out  of 
it,  fuffering  only  a  partial  lofs  before  he  does  fo,  he  cannot  aban* 
don. 

15.  A£lion  on  a  policy  of  Infurance  fubfcribed  by  defendant  for 
100/.  Plea  of  tender,  and  48/.  paid  into  court.  The  cafe  re* 
ferved  dated,  that  the  damage  fuftained  by  the  (hip  in  the  voyage 
infured  did  not  exceed  that  ium  :  but  that  when  the  (hip  arrived 
at  her  port  of  delivery  (he  was  not  worth  repairing.  The  queftion 
was,  whether  the  plaintiffs  had  a  right  to  abandon.  Ptr  cur. 
They  cannot.  The  jury  hav<?  found  that  the  damage  fuftained 
did  not  amount  to  more  than  48/.  ptrj^gnU  We  are  precluded 
from  faying  that  this  is  a  total  lofs.^  Caxelet  is^  aL  r.  Sarttf 
I  T^rm  Rep,  187. 

16.  Thert 
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1 6*  There  is  no  cafe  in  tvhich  the  owner  can  abandon^  untefs  atfifne 
period  or  other  ofihe  voyage  there  has  been  a  total  l(fs.  Per  BuLer,  ]• 
Ibid. 

17.  Aflion  on  a  policy  of  infurance  on  the  Prince  ofWales^  in 
port  or  at  fca,  for  6  months,  from  the  1 8ih  of  July,  The  (hip 
was  bound  to  ^ebiCy  where  (he  arrived,  but  the  feafon  being  too 
far  advanced  before  (he  was  ready  to  return,  (he  was  removed 
into  the  bafon.  On  19th  November  (he  was  driven  from  thence 
by  a  (ield  of  ice,  and  damaged  by  running  on  the  rocks.  She  was 
found  to  be  then  bulged  and  much  injured^  but  not  thought  irre-  ' 
parably  fo.  In  the  progrcfs  of  the  repair  difficulties  arofe  from 
want  of  materials^  and  the  captain,  after  confulting  the  agents  and 
merchants,  fold  her.  The  court  were  of  opinion  that  the  lofs  in 
November  (hould  be  taken  as  an  average,  not  a  total  one.  Fur^ 
neaux  v.  Bradley^  Faji.  ao  G.  3-     Park^  166. 

18.  Policy  on  fliip,  freight,  and  goods  from  Tortola  to  London^ 
warranted  to  depart  on  or  before  the  ift  of  Auguft.  On  that  day  ' 
the  (liip  got  under  way,  but  not  being  able  to  get  clear  of  the 
illands,  they  caft  anchor  during  the  night  and  got  clear  the  next 
day,  when  feveral  fqualls  of  wind  arifing  the  (hip  made  water 
fo  fa(t  as  to  keep  the  crew  at  both  pumps.  On  the  3d,  (he  wnn 
obliged  to  return  in  diftrefs  to  Tortofa^  and  a  funrey  being  had  the 
(hip  was  declared  unable  to  proceed  to  fea  with  her  cargo^  and 
that  (he  could  not  be  repaired  in  any  of  the  Englijb  iflands  in  the 
We/l  Indies.  Many  of  the  fugars  were  wa(hed  out,  and  feveral  of 
the  cafks  broke.  The  (hip  and  cargo  were  therefore  fold  at  Tor-' 
tola.    The  court  were  of  opinion  that  this  wa4  a  total  lofs  of  the 

fiipt  as  (he  received  an  irreparable  hurt ;  of  the  cargo^  becaufe  the 
voyage  was  wholly  loft  \  and  of  the  freight  alfo,  becaufe  the  (hip 
could  not  perform  the  voyage.  Manning  v.  Newenham,  Trin* 
22  G.  3.     Park,  168. 

19.  Where  the  infured  has  an  ele£tion  to  abandon,  no  right  to 
fue  as  for  a  total  lofs  can  veft  in  him,  until  he  has  made  that  elec- 
tion, and  he  cannot  eie£l  before  advice  is  received  of  the  lofs. 
Hamilton  v.  Mendes.     Per  Lord  Mansfield.     2  Burr.  121 1. 

20.  As  foon  as  the  iufured  receive  accounts  of  fuch  a  lofs  as  en« 
titles  them  to  abandon,  they  muft  in  the  (irft  inftance  make  their 
elcQion  whether  they  will  abandon  or  not  s  and  if  they  do,  they 
muft  give  the  underwriters  notice  in  a  reafonable  time,  otherwife 
the  ywaive  their  right  to  abandon,  and  can  never  afterwards  re« 
coveras  for  a  total  lofs.     Mitchel  v.  Edie,  i  Term  Rep.  608. 

21.  But  if  the  infured,  hearing  that  his  (hip  is  much  difabled 
and  has  put  into  port  to  repair,  exprefs  his  defire  to  the  under* 
writers  to  abandon,  and  be  difluaded  from  it  by  them,  and  thejf 
order  the  repairs  to  be  made^  they  are  liable  to  the  owner  for 
all  the  fubfequent  damage  occaGoned  by  that  refufal,  though  it 
amount  to  the  whole  fum  infured,  for  they  have  by  their  own  aft 
fuperfeded  the  necc(rity  of  notice.  Da  Co/la  v.  Newenbam,  2  Term 
^ep.  407. 

Vol.  V.  F  f 
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Of  Fraud  ia  Policies. 

« 

I.  ^HE  (hip  failed  from  Jafnaica  for  London  in  November ^  aftef 
^  which  an  infuranctf  was  made,  and  the  agent  told  the  in« 
fiire?  that  the  (hip  failed  the  latter  end  of  December^  Lee  C.  J. 
held  it  to  be  a  fraud,  and  defendant  had  a  verdift.  Roberts  t. 
FonnereaUf  ^iGmldhall^  Trin.  1742.     Park^  176. 

2.  A  falfe  aflertion  vitiates  the  contrary  though  the  lofa  happen 
in  a  mode  not  aflPefied  by  the  falfity,  as  where  the  infured  war« 
ranted  "  a  neutral  (hip  and  propertyi"  they  being  not  fo  in  faA, 
and  the  (hip  was  loft  in  a  ftorm.  The  court  were  of  opinion  he 
could  not  recover.    Woolmer  v.  Muilman^  3  Burr.  1419*    i  Bladu 

4*7- 

3.  So  where  a  (hip  was  warranted  Portuguese,  and  condemned 

in  France  as  not  being  fo,  the  contraA  of  infurance  was  held  to 
be  void.  And  the  plaintiflF  having  by  an  anfwer  in  Chancery  ad-« 
initted  that  (he  was  Condemned  as  not  being  Portugueze,  that,  to* 
gether  with  the  fentence  of  condemnation,  in  which  it  was  foid 
tbat  thejhip  was  condemned  in  the  court  of  prizes^  was  held  fufficienC 
evidence  to  (hew  the  ground  on  which  (he  was  condemned,  with- 
out attefted  copies  of  the  libel.  Fernandes  v.  De  Cofla^  Sittings 
JHiL  4  G.  3.     Parkf  177. 

4*  The  concealment  of  circumftances  vitiates  a  contraQ  of 
infurance,  though  not  done  with  any  fraudulent  intention,  for  tht 
fi(k  infured  is  not  the  fame  which  the  underwriters  intended* 
3  Burr.  1909. 

5.  One  having  heard  that  a  (hip  defcribed*  like  his  was  taken, 
infured  her  without  giving  notice  to  the  infurers  of  what  he  had 
heard.  On  a  bill  for  an  injundton  to  be  relieved^  again  ft  the  in- 
furance as  fraudulent,  Lord  Macclesfield^  C.  thought  the  conceal- 
ment a  fraud,  and  decreed  the  policy  to  be  delivered  up  with  cofts, 
but  the  premium  to  be  allowed  out  of  them.  Da  Cofia  v.  &a8* 
dret^  2  P.  Wms.  170. 

6.  A£iion  on  a  policy  of  infurance.  It  appeared  that  the  agent 
for  the  plaintiiFbad  on  23d  Auguft  (two  days  before  he  effefied 
the  policy)  received  a  letter,  dated  21ft  Auguft.  <*  On  the  12th 
pf  this  month  I  was  in  company  with  the  (hip  in  queftion,  at 
twelve  at  night  loft  fight  of  her  at  once,  the  captain  told  me  he 
was'leaky,  and  the  next  day  we  had  a  hard  gale/'  The  (hip  was 
taken  on  the  19th  by  the  Spaniards.  There  was  no  pretence  of 
any  knowledge  of  the  a£tual  lofs  at  the  time  of  the  infurance,  bat 
it  was  made  in  confequence  of  a  letter  received  that  day  from  the 
plaintiff  abroad,  dated  27th  June.  Lee^  C,  J.  declared  that  each 
p^rty  ought  to  know  all  the  circumftances  known  at  the  time  of  the 
contradk,  and  the  defendant  had  a  verdiQ.  Seaman  v.  Fonfiereau^ 
2  Stra.  1 1 83. 

7.  Ship  infured  *<  at  and  from  Genoa  to  Dublin,  the  adventure 
to  begin  from  the  loading  to  equip  for  this  voyage."    The  load* 

log 
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\tg  ha^  beeil  put  on  board  at  Leghorn,  but  the  (hip  had  lain  in 
tjenoa  five  months  for  want  of  a  cbntojf.  This  circum  (lance  was 
not  communicated  to  the  underwriter.  The  court  held  that  the 
policy  implied  that  Genoa  was  the  loadinf^  port,  which  not  being 
true,  the  contraA  was  void.     Hodgson  v.  Richard/on^  i  Black.  Rep. 

463. 

8.  On  the  2d  OHober  the  fhip  failed  from  St.  Thomas  on  thd 
coalt  of  J/rtca,  and  was  talcen  on  the  6th  December.  PlaintifF 
received  news  on  the  aid  February  that  the  fhip  was  well  and  had 
failed  on  the  2 ad  October.  In  the  in(lra£lion  given  to  the  broker 
for  the  purpofe  of  infurance,  it  was  faid,  «  that  the  ihip  was  on  the 
coaft  on  the  ad  0^."  but  faid  nothing  of  het  having  failed  from 
St.  Thomas  ;  and  the  plaintiff  in  his  letter  to  one  of  the  brokers 
iaid,  he  would  be  glad  to  get  600/.  on  the  fhip  z^Jhe  is  rather  long* 
Lord  Mansfield  thought  this  a  concealment  of  material  informa- 
tion, and  that  the  infurers  were  not  liable.  Ratcliffe  etaLi.: 
Shoolbrtdy  Sittings  at  Guildhall^  Trin.  1780.     Pari^  18 1* 

9.  So  where  the  broker's  inftruAions*  flated  the  fhip  ready  to 
fail  on  the  a4th  of  Decespber,  when  (he  had  failed  the  23d,  Lord 
Mansfield  faid  that  this  was  a  itoaterial  concealment  and  mifrcpre- 
fentation,  and  the  underwriter  had  a  verdift.  JStlil  v.  Brurton, 
Sittings  at  Guifdhall,  HiL  1782. 

10.  The  policy  would  be  equally  void  againft  the  underwriter 
if  he  concealed  any  thing.  Per  Lord  Mansfield.  Carter  v« 
j3oehnl,j,Berr.  1909. 

•ti.  There  are  many  matters  as  to  which  the  infured  may  bt 
Innocently  filenn 

12.  He  needs  not  mention  what  the  underwriter  knows. 

13.  Kor  what  the  underwriter  ought  to  know  ;  and  he  is  bound 
to  know  every  caufe  which  may  occafion  natural  perils,  as  the- 
difficulty  of  the  voyagCf  th<;  kind  of  fcafon,  ^c.  as  alfo  every 
taufe  which  may  occafion  political  perils,  as  the  rupture  of  ftates, 
the  operations  of  war,  the  ptobability  of  peace,  ifc.  If  he  infure 
private  (hips  of  war  by  fea  and  on  (hore,  from  poits  to  ports  and  0 
places  to  places  any  where,  he  need  not  be  told  the  fecret  enter- 
prifes  on  which  they  are  deftined. 

14.  He  need  not  h6  told  what  lefTens  the  rifk  agreed  and  un« 
derftood  to  be  run  by  the  exprefs  terms  of  the  policy ;  as  if  he  in- 
fure for  three  years,  he  needs  not  be  told  a  circumftance  to  (hew 
it  will  be  over  in  two. 

15.  He  need  not  be  told  the  opinions  of  the  Infured  on  poUti* 
cal  or  other  appearances  $  for  each  man  profefles  to  zSt  on  his 
own  fkill  and  fagacity,  and  therefore  neither  needs  to  communi* 
cate  to  the  other*  Per  Lord  Mansfield.  Carter  v.  Boehm,  3  Burr. 
1910,  1911.  • 

i<$.  Where  an  infurance  is  entered  into  for  the  benefit  of  the 
governor  of  a  fort,  he  need  not  difclofe  the  condition  of  the  place ; 
nor  bis  belief  that  from  the  enemy  not  being  able  to  relieve  thtir 
friends  on  the  coaft  they  might  make  him  a  vifit,  for  it  is  a  mere 
fpeculation  of  his }  nor  a  letter  he  received*  mentiomng  the  defign 

F  f  a  they 
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they  had  to  attack  him  the  jear  before.    3  Burr.  19101  tp 1 1.  tad 
I  Blaci.  593* 

17.  A&ion  on  a  policy  of  infurance*  The  goods  were  infaitd 
on  board  a  (hip  froth  London  to  Nantz^  with  liberty  to  call  at 
Ofiehi.  She  was  cleared  only  for  Oflend^  but  failed  dire&Iy  for 
Nantx^  that  being  the  known  courfe  of  the  trade,  to  fave  certain 
duties  both  in  England  and  Fnance.  Per  cur.  This  is  no  fraud  on 
the  underwriter^  and  does  not  vacate  the  policy.  Plancbe  ei  aL  v. 
PUtchir^  Dough  238. 

18.  The  infurance  was  made  before  the  commencement  of 
faoftilitiesy  but  when  every  body  expeAed  a  war  immediately.  The 
infured  is  not  bound  to  give  the  underwriter  notice  though  the 
ihip  do  not  fail  till  after  the  war  takes  placei  and  there  being  a 
capture  the  underwriter  was  held  liable.     R. 

19.  So  where  a  Portugueze  veflel  was  captured  and  condemned 
ifi  France^  on  the  ground  of  having  an  Engli/b  fupercargo  on  boards 
The  court  held  that  not  giving  notice  of  this  was  not  fuch  a  frau* 

g  dulent  concealment  of  circumftances  as  would  vitiate  the  policy«r 
Majne  v.  Walter^  B.  R.  Emft.  22  G.  3.     Patl^  193. 

20.  A  warranty  or  condition  makes  part  of  the  written  poltcyt 
and  muft  be  ftriQly  performed^  as  being  a  part  of  the[agreement.r 
Pit  Lord  Mansfield.     Panvfon  v.  Watfon^  Cowp.  788. 

21.  A  reprefentation  is  a  date  of  the  cafe,  not  a  part  of  the 
policy^  but  collateral  to  it  and  entirely  independent  of  it,  and  it  is 
fufficient  if  it  hefuhflantially  performed.  But  if  it  be  falfe,  it  will 
avoid  the  policy.     Park^  1^6*     Cowp.  788. 

22.  To  make  written  in(lru£tions  binding  and  valid  as  a  war- 
ranty, they  muft  be  inferted  in  the  policy,     lb.  790. 

23.  A£lion  on  a  policy  of  infurance.  The  fir  ft  underwriter 
ha4  the  following  inftru£tions  Ihewn  to  him.  <<  Three  thoufand 
five  hundred  pounds  upon  the  ihip  Julius  Ca/ar  for  Halifax f  to 
touch  at  Plymouth f  and  any  port  in  America  /  Jbe  mounts  1 2  guns 
end  20  men.  Thefe  inftruAions  were  not  afked  for,  nor  comma- 
nicated  to  the  defendant*  but  the  (hip  was  only  reprefen ted ^en^^/^ 
io  him  as  ajbip  of  force.  The  (hip  was  taken  by  a  privateer,  and 
had  on  board  at  the  time  fix  4-pounders  four  3*pounderS|  three 
i-pounders,  fix  half-pounders,  which  are  called  fnuivels^  and  27 
inen  and  boys  for  her  crew,  but  only  16  men.  The  witnefs  faid 
be  confidered  her  as  of  greater  force  than  if  (he  had  12  carriage 
guns  and  20  men,  and  there  were  neither  men  nor  guns  on  board  ei 
the  time  cfthe  infurance.  The  court  held  that  thefe  in(lru£lion& 
were  merely  a*  collateral  reprefentation,  and  if  the  parties  had  con-  * 
iCdered  them  as  a  warranty  they  would  have  inferted  them  in  the 
policy;  that  it  is  not  a  fraudulent  mifreprefentatiAn,  but  only  a 
reprefentation  of  what  in  the  then  ftate  of  the  (hip  they  thought 
would  be  the  truth,  and  was  fubftantially  complied  with,  as  the 
Ihip  really  did  fail  with  a  larger  force ;  that  confequently  the 
policy  was  not  void,  and  the  infured  was  entitled  to  recoven 
^avffon  V.  Watfon^  Cnup.  7BJ. 

24-  If 


FoHcg  of  3Inrurancr*  437 

14.  If  a  mifreprefentation)  both  material  and  fraudnlent,  be 
made  to  the  firft  underwriterSf  it  is  to  be  confidered  as  a  mifrepre*^ 
ientation  made  to  every  one  who  figns  fubfequently,  and  infe£t9 
the  whole  policy  }  for  where  a  good  man  ftands  firft  the  reft  un-* 
derwrite  without  aiking  a  queftion.     Cowp.  786. 

2^*  A£lion  on  a  policy  of  infurance  on  the  (hip  Carnatic,  *'  at 
and  from  Port  VOrunt  to  the  IJles  of  France  and  Bourbon^  and  to 
all  and  any  ports  or  places  where  and  whacfoever  in  the  Eaft 
IndieSf  China^  Perpa^  or  elfewhere  beyond  the  Cape  of  Good  Hope^ 
from  place  to  place  and  during  the  ihip's  fiay  and  tr^de  backwards 
and  forwards,  at  all  ports  and  places,  and  until  her  fafe  arrival 
back  at  her  l<)ft  port  of  difcharge  in  France***  But  at  the  time 
this  policy  was  fubfcribed  there  was  a  flip  of  paper  wafered  to  it, 
and  (hewn  to  the  underwriters,  on  which  was  written-^**  The 
(hip  has  had  a  complete  repair,  and  is  now  a  fine  and  good  veflel  ; 
three  decks.  Intends  to  f^iil  in  September  ox  08ober  fi^xt\  is  to 
go  io  Madeira,  the  J/les  of  France^  Pondicberry,  China  f  the  I/lej  of 
France  and  L*OrientJ*  The  (hip,  inftead  of  going  from  Pondi'^ 
cherry  to  China,  went  to  Bengal,  and  touched  at  feveral  places  ia 
her  way  thither  and  back,  and  was  taken  in  her  way  home  by  a 
privateer.  Lord  Afanjfield ioli  the  jury  that  this  flip  of  paper  was 
only  a  reprefentation  1  that  if  they  were  fatis&ed  that  the  real 
intention  at  the  time  of  the  r<!prefentation  was  to  go  to  China,  and 
that  it  was  not  falfely  held  out  with  a  fraudulent  view,  the  plain- 
tiff muft  have  a  verdi£t,  for  the  infured  might  change  his  inten- 
tion to  go  to  Bengal,  and  yet  be  prote£led  by  the  policy  which 
admits  of  that  voyage,  and  muft  be  underftood  by  both  parties  in 
a  greater  latitude  than  the  reprefentation,  being  exprefled  in  more 
comprehenGve  terms.  The  plaintiff  had  a  verdid.  Size  v. . 
Fletcher,  Dough  271. 

26.  In  getting  a  pqlicy  on  the  30th  January  the  broker  repre. 
fented  the  (hip  as  fafe  in  the  Delaware  on  the  nth  December. 
She  had  been  loft  there  on  the  9th  December.  This  is  a  material 
mifreprefentation,  and  makes  the  policy  void,  though  it  was  not 
done  fraudulently.  M^Dowall  v.  Frafer,  Dougi  247.  Vid*  alfo 
S-  P.  Shirley  v.  Wilkinfon,  DougL  2  Edit.  293. 

27.  A  reprefentation  that  the  (hip  is  expeBed  to  fail  from  the 
Coa(l  of  Africa  on  fuch  a  day,  is  not  material  fo  as  to  vitiate  the 
policy,  although  it  (hould  afterwards  appear  that  (he  actually 
(ailed  fix  months  before.     Barber  Vf  Fletcher,  DougL  292. 

Of  prohibited  Goods. 

I.  dT  4  and  s  JF.  ts^  M.  c.  i$.fen,  14.  Any  perfon  undertak- 
^  ing,  by  way  of  infurance,  to  deliver,  or  drlivering  in  pur- 
fuance  of  fuch  infurance,  any  prohibited  goods  whatfoever  to  be 
imported  from  parts  beyond  feas  into  this  kingdom,  or  any 
fpreigo  goodsj  without  paying  the  duty,  forfeits  500A 

F  f  3  t.  Sea. 
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2*  5^^.  i;.  Inflids  the  like  penalty  upon  perfons  agreeing  to 
pay  any  funis  of  money  for  fuch  infurance,  or  who  (hall  receive 
or  take  fuch  prohibited  goods  into  their  houfei  Vc.  or  fuch  other 
goods  before  the  duties  be  paid*  knowing  thereof. 

3*  The  12  G.  2.  r.  21.  Infli^s  the  like  penalty  on  perfons  in- 
furing  or  being  infured,  as  to  the  exportation  of  any  wool,  wooW 
fcls,  lie.  from  Great  Britain  or  Ireland, 

4.  hj/eff.  33.  All  policies  of  infurance  on  vefieis  laden  with 
wool  or  woollen  *y am  from  Great  Britain  or  Ireland^  or  any  other 
fpecies  of  wool  or  woollen  manufa£ture  from  Ireland,  or  on  the 
goods  themfelvesj  are  made  void. 

5.  This  latter  a£k,  as  far  as  relates  to  Ireland,  was  repealed  bj 
to  G,  ^,  f.  6. 

6.  The  28  G.  3.  Infli£ls  a  penalty  of  50/.  with  (ix  months  fo» 
Utary  imprifoumenc  for  exporting  wpol|  bfc, ;  znAfeB,  45.  declares 
that  perfons  undertaking,  by  way  of  infurance,  (fc.  that  any  ar* 
tides  fpecified  in  the  ftatute  (hall  be  conveyed  to  parts  beyond  the 
feas,  or  who  fliall  deliver  them  in  purfuance  of  fuch  agreement, 
their  aiders  and  abettors  (hall  fuflfer  the  like  punifliment. 

7.  5^^.  46.  Inflidls  a  like  penalty  upon  perfons  paying  for  fuch 
infurance. 

Se£i.  48.  Declares  all  policies  on  thefe  articles,  or  on  a  (hip 
laden  with  them,  to  be  void. 

8.  If  an  infurance  be  made  to  prote£l  fmuggled  goods  it  would 
be  of  no  tRcQt ;  fo  if  made  on  any  voyage  which  was  contrary  to 

ftCtf.s.     the  navigation  aft. 

tlfo  a  W*  &  M.  c  9.  f.  I.    7  Aone>  c  8.  f.  12. 

9.  A  perfon  a£ling  by  the  orders  of  the  infured,  and  who  is 
in  anywife  indrumental  in  procuring  the  infurance,  is  bound  to 
difclofe  all  he  knows  to  the  underwriter  before  the  policy  is  ef- 
fefted;  and  if  any  material  mifrepr^fentation  arifes  from  his 
fraud  or  negligence,  the  policy  is  void,  although  ^he  infured  is 
not  guilty  of  any  improper  conduft  in  the  tranfaftion.  Fitzier* 
b^rt  V.  Mather,  i  Term  Rep,  1 2. 

10.  Where  an  iflue  was  direfted  out  of  Chancery  to  try  the 
validity  of  a  policy,  and  the  infurer  had  oflFered  by  his  bill  to  pay 
back  the  premium,  but  had  not  paid  it  into  court}  the  jury 
were  of  opinion  againft  the  policy,  but  found  a  verdift  for  the 
plaintiff,  the  infured,  for  the  premium.  The  court  of  K.  B. 
yrere  of  opinion,  that  the  offer  made  by  the  complainant's  bill  was 
equivalent  to  the  money's  having  been  actually  brought  bto 
court  in  the  prefent  cafe,  and  made  a  rule  that  the  verdi£l  found 
for  the  plaintiff  be  vacated,  and  one  entered  for  the  defendant. 
Wilfon  V.  Ducket,  3  Burr.  1361. 

11.  Where  the  fraud  ot  the  infurer  was  very  grofs.  Lord 
Mansfield  declared  that  the  premium  (hould  notice  recovered  from 
the  underwriter,  Tyler  v.  Home,  at  Guildhall,  HiL  1785?  P^t$ 
ai8. 
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Of  Sea-worthinefs. 

!•  D  Y  an  implied  waiTant7  every  (hip  infured  muft  be  tigbt» 
^  {launch,  and  ftrong  $  but  it  is  fuffictent  if  (he  be  fo  at  thd 
time  of  her  failing.  She  may  ceafe  to  be  fo  in  twenty-four  hours 
after  her  departure,  and  yet  the  underwriter  will  continue  liable. 
Ptr  Lord  Mansfield*     Eden  ▼.  Parkin/on,  DoUg.  708. 

2.  The  infurers  are  not  liable  if  the  fliip  be  not  fea-worthy  at  Le  Gaidon. 
the  commencement  of  the  voyage,  although  the  circumftance  was  ^'^  ^^-  h 
totally  unknown  to  the  infured.     Mills  ?.  Roehsci,  Park,  222.        *^o**  ^°' 

sy«].  81.  jVal.  6544 

3*  Where  the  (hip  is  not  fea-worthy  the  policy  of  infurance  is 
void,  as  well  where  the  infurance  is  upon  the  goods  to  be  con- 
veyed in  the  (hip,  as  when  it  is  upon  the  (hip  itfclf.     Park,  231. 

Of  illegal  Voyages. 

1.   A  N  infurance  on  a  voyage  prohibited  by  ftatute  is  void. 

^^  2.  A£)ion  on  a  policy  of  infurance  on  goods  on  board 
the  Venus,  <*  loft  or  not  loft,  at  and  from  London  to  New  Torh, 
warranted  to  depart  with  convoy  from  the  Channel  for  the  voy- 
age.'' The  (hip  was  cleared  for  Halifax  and  New  Tork  g  (he  had 
provi(ions  on  board  which  (he  had  a  licence  to  carry  to  New 
Tork  under  a  provifo  in  the  prohibitory  a£l,  16  G.  3.  But  one  half 
of  the  cargo,  including  the  goods,  which  nvere  thefubjeSfs  of  this  infur* 
ance,  was  not  licenfed,  and  was  not  calculated. for  the  Halifax  mar-  ' 
ket,  but  for  New  Tork.  There  had  been  a  proclamation  by  the 
commander  in  chief  to  allow  the  entry  of  unlicenfed  goods  therr, 
but  he  had  no  authority  to  iflue  it  under  the  ad.  The  ift  fe£l. 
oftheftat.  prohibits  all  commerce  with  that  province,  and  con- 
fifcates  all  (hips  and  their  cargoes  which  (hall  be  found  trading, 
or  going  to,  or  coming  from  trading  with  them.  In  the  2d  there 
is  a  provifo  for  (hips  laden  with  provifions  for  the  ufe  of  his  ma- 
jefty's  fleets,  Vc ;  but  goods  not  licenfed  found  on  board  fuch 
ihips  are  declared  forfeited.  The  (hip  was  taken  by  an  American 
privateer.  Per  cur. — The  plaintifPs  cafe  goes  on  an  eftablifhed 
pra£tice  againft  an  a£l  of  parliament.  It  was  illegal  to  fend  thefe 
goods  to  New  Tork^  and  the  plaintitF  can't  recover  on  an  agree- 
ment in  direA  contravention  to  the  law  of  the  land.  John/Ion  v, 
Sutton,  DougL  241. 

3.  If  a  (hip,  though  neutral,  be  infured  on  a  voyage  prohibited 
by  an  embargo  laid  on  in  time  of  war,  by  the  prince  of  the  country^ 
in  whofe  ports  the  (hip  happens  to  be,  fuch  an  infurance  is  void« 
Delmada  v.  Motteux,  B.  R.  Mich,  25  G.  3.     Park,  234. 

4.  But  ^r#.  If  the  embargo  had  been  laid  on  in  time  of  peace 
for  the  power  of  the  king  of  Great  Britain  to  lay  on  fucb  reftratnts 
then  fecms  doabtfuL    lb. 
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5.  If  a  perfon,  with  full  knowledge  that  the  (hip  has  traded, 
or  intends  to  trade  contrary  to  the  revenue  laws  of  another  coun- 
try makes  an  infurance,  it  is  a  fair  contrail  and  valid  i  for  no 
country  pays  attention  to  the  revenue  laws  of  another.  Plancbe 
V.  Fletcher^  DougL  238.     Lever  v.  Fletcher^  Parity  237. 

6.  ^tare^  How  tar  trading  with  an  enemy  in  time  of  aQual 
war  is  legal  ?     Vide  Park^  237.  and  authorities  there  cited. 

7.  But  infurances  upon  (hips  or  goods  of  an  enemy  or  fubjeA 
on  a  voyage  (o  a  h^fieged  place,  with  a  view  of  carrying  them 
a(E(lance,  or  upon  amnmnition,  provifion,  or  warlike  (lores,  are 
void;  the  carriage  of  fuch  commodities  being  prohibited  by  the 
law  of  nations.    Park^  243. 

Of  Wager  Policies. 

I.  iN  policies  upon  intereft  you  recover  upon  the  lofs  a^lually 
-^  fuftatned,  whether  it  be  total  or  partial ;  but  on  a  wager 
policy  you  can  never  recover  but  for  a  total  lofs. 

2.  An  a£t  pa(red  19  G.  2.  r.  37.  regulating  infurances  on  (hips 
^                belonging  to  the  fubje£b  of  Great  Britain^  and  on  merchandize! 

and  effeds  laden  thereon. 

3.  \i  (tates  the  capfes  which  gave  rife  to  it  in  the  preamble: 
<<  Whereas  it  hath  been  found  by  experience  that  the  making  af- 
f<  furancps,  intereft  or  no  intereft,  or  without  further  proof  of 
^<  interefl  than  the  policy,  hath  been  produdiive  of  many  per- 
^*  nicious  pra£lices,  whtrcby  great  numbers  of  (hips,  with  their 
*'  cargoes,  have  either  been  fraudulently  loft  and  deftroyed  or 
*^  taken  by  the  enemy  in  time  of  war,  and  fuch  afTurances  have 
f^  encouraged  the  exportation  of  wool,  and  the  carrying  on  many 
**  other  prohibited  and  clandeftine  trades,  which  by  means  of 
**  fuch  aflurances  have  been  concealed,  and  the  parties  concerned 
<'  fecured  from  lofs,  as  well  as  to  the  diminution  of  the  public 
*^  revenue  as  to  the  great  detriment  of  fair  traders,  and  by  intro« 
^*  ducing  a  mifchievous  kind  of  gaming  or  wagering  under  the 
*"  pretence  of  afluring  the  ri(k  on  (hipping,  and  fair  trade,  the  in- 
<<  ftitution  and  laudable  de(]gn  of  making  aflurances,  hath  been 
'I  perverted,  and  that  which  was  intended  for  the  encouragement 
<<  of  trade  and  navigation  has  in  many  inftances  become  hurtfi^ 
"  of  and  deftru£live  to  the  fame," 

4.  Sfff.  J.  "  For  remedy  whereof  be  it  enafled,  that  no  af- 
<<  furance  or  afTurances  (hall  be  made  by  any  perfon  or  perfons, 
<<  bodies  corporate  or  politic,  on  any  (hip  or  (hips  belonging  to 
^'  his  majcfty  or  any  of  his  fubje£ls,  or  on  any  goods,  merchan- 
**  dizes,  or  e(Fe£^s,  laden  or  to  be  laden  on  board  of  any  fuch  (hip 
*'  or  (hips,  interelt  or  no  intereft,  or  without  further  proof  of 
**  intereft  than  the  policy,  or  by  way  of  gaming  or  wagering,  or 
^<  without  benefit  of  falvage  to  the  aiTurer,  and  that  every  fuch 
f  <  aflttrance  (|ia)l  be  null  and  void  to  all  intents  and  purpofes/' 

C.  Seif. 
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5*  Seff.  2.  *<  Provided  ilwzjs,  that  aiTurances  on  private  (hips 

V  of  wari  fitted  out  by  any  of  hU  majcfty's  fubj<f£ls  folely  to 
<*  cruize  againft  his  majefty's  enemies  may  be  made  by  or  for  the 
f<  owner  thereof,  intereft  or  no  intereft,  free  of  averajsrei  and 
<*  without  benefit  of  falvage  to  the  aflurer,  any  thing  herein  con- 
<*  tained  to  the  contrary  thereof  in  anywife  notwithstanding.*' 

6.  Seff,  3,  **  Provided  alfo,  that  any  merchandizes  or  eflPeQs 
*<  from  any  ports  or  places  in  Europe  or  America  in  the  pofieffion 
<<  of  the  crowns  of  Spain  or  Portugal^  may  be  affbred  in  fuch  way 

V  and  manner  as  if  this  aA  had  not  been  made." 

7.  Seil.  5.  *'  And  be  it  enaQed,  that  all  and  every  fura  and 
'<  fums  of  money  to  be  lent  on  bottomry,  or  at  refpondentia  upon 
<<  any  (hip  or  (hips  belonging  to  any  of  his  majefty's  fi|bje£ls, 
«^  bound  to  or  from  the  Ec^  Indies f  (hall  be  lent  only  on  the 
*<  (hip>  or  on  the  merchandize  or  efFefts  laden  or  to  be  laden  on 
*<  board  of  fuch  (hip»  ^nd  (hall  be  fo  expreffed  in  the  condi- 
<<  tipn  of  the  f'tid  bond,  and  benefit  of  falvage  (hall  be  allowed  to 
<*  the  lender,  his  agents  or  afligns,  who  alone  (hall  have  a  right 
f^  to  make  afliiraoce  on  the  money  fo  lent :  and  no  borrower  of 
<<  money  on  bottomr|^,  or  rejpondentia^  as  aforefaid,  (hall  recover 
f*  more  on  any  aflTurance  than  the  value  of  his  intereft  in  the  (hip, 
<'  or  in  the  merchandizes  or  efie£ts  laden  on  board  of  fuch  (hip, 
<f  exclufive  of  the  money  fo  borrowed ;  and  in  cafe  it  (hall  ap- 
<<  pear  lUat  the  value  of  his  (hare  in  the  (hip,  or  in  the  merchan* 
<<  dtzes  or  eScSts  laden  on  board,  doth  not  amount  to  the  full 
f*  fun)  or  fums  he  hath  borrowed  as  aforefaid,  fucH  borrower 
u  (hall  be  refponfible  to  the  lender  for  fo  much  of  the  money* 
<<  borrowed  as  he  hath  not  laid  out  on  the  (hip  or  merchandizes 
«  laden  thereon,  with  lawful  intereft  for  the  fame,  together  with 
<<  the  aflurance,  and  all  other  charges  thereon,  in  the  proportion 
**  the  money  not  laid  out  (hall  bear  to  the  whole  money  lent^ 
f <  notwithftanding  the  (hip  and  merchandize  be  totally  loft/' 

8.  This  regulation  of  infuraoce  on  bottomry  or  refpondentia  in« 
tereft  ex:tends  only  to  Eajl- India  (hips :  and  therefore  an  infurance 
of  a  refpondentia  intereft  upon  any  other  (hips  may  be  made  in  the 
fame  manner  as  they  ufed  to  be  before  this  ad.     Parh^  a64« 

9*  It  has  alfo  been  decided  upon  this  claufe  of  the  a£l,  that  it 
never  meant  to  make  any  alteration  in  the  manner  of  infurancesy 
and  it  was  declared  by  the  whole  court  in  Glover  v.  Black  to  be  the  $  Bgrr, 
pftabli(hed  law  and  ufage  of  merchants  that  refpondentia  and  bot«  '394* 
tomry  muft  be  fpecified  in  the  policy  of  infurance.     Park^  264. 

lo.  A£lion  on  a  policy  on  goods  on  board  three  French  veflels, 
all  or  any  of  them,  from  5/.  Domingo  to  Bourdeaux  ;  the  policy  to 
be  deemed  fufficient  proof  of  intereft  in  cafe  of  lofs.  The  court  were 
pf  opinion  that  the  pUintiflF  was  entitled  to  recoverthe  fum  infurei 
by  the  defendant,  even  if  it  could  be  proved  that  he  had  no  pro« 
perty  on  board,  as  it  was  not  a  policy  within  this  ftatute ;  foreign 
(hips  not  having  been  included  on  account  of  the  difficulty  of 
bringing  witnciTes  from  abroa4  tp  pf^ye  the  intereft.  Tbeluffon  v, 
Fletcher^  DougL  301. 

II.  Ava- 
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T I .  A  valued  policy  is  not  to  be  confidered  as  a  wager  policy ; 
the  only  eflFed  of  the  valuation  Is  fixing  the  amount  of  the  prime 
coil ;  but  for  every  other  purpofe  it  mud  be  taken  that  the  value 
was  fixed  in  fuch  a  manner,  as  the  infured  meant  only  to  have  an 
indemnity.     Per  hotd Mansfield,  Levfii v.  Ruchr,  iBurr»ii6j. 

11.  But  where  they  are  ufed  merely  as  cover  to  a  wager,  as  if 
a  man  infured  sooo/.  and  had  intereft  on  board  to  the  value  of 
a  cable  only,  they  would  be  confidered  as  an  evafion  of  19  G.  t. 
Id.  ib. 

13.  Policy  of  infurance  on  the  profits  czpeCtti  toarifeona 
cargo  of  melaflfes  belonging  to  the  plaintiff,  who  had  a  contrad 
to  fupply  the  army  with  fpruce  beer.  It  contained  a  clattfe»  de- 
claring, **  that  in  cafe  of  lofs,  it  was  agreed  that  the  profits  fboold 
be  valued  at  iooo/.|  without  any  other  voucher  than  the  policy." 
Lord  Mansfield  thought  this  an  infurable  interefti  and  the  court 
of  B,  R>  were  of  opinion  that  this  policy  could  not  be  diftinguilhcd 
from  a  valued  one,  and  therefore  was  not  within  the  a£t :  for  the 
meaning  of  the  policy  was  merely  to  avoid  the  difficulty  of  going 
into  an  exaft  account  of  the  quantum  of  the  profits*  Grant  r. 
Pariin/on^  MicL  22  G.  3.     Park^  26*]^ 

14.  Infurance  upon  any  of  the  packet^'boats  that  (hould  fail 
from  Lj/hcn  to  Falmouth^  or  fuch  other  port  in  England  as  his 
mujefty  (hould  dire£t,  for  one  year,  upon  any  kind  of  goods  and 
merchandizes  whatfoever  (  and  it  was  agreed  that  the  goods  fliould 
be  valued  at  the  fum  infured  on  fuch  packet-boat  without  further 
proof  of  intereft  than  the  policy ;  and  to  m^ke  no  return  of  pre- 
jnium  for  want  of  intereft  being  on  bullion  or  goods.  The  court 
held  this  policy  to  be  an  exception  out  of  the  19  Geo.  2.  c*  37* 
It  is  a  mixed  policy;  partly  a  wager  policy,  partly  an  open  one: 
and  it  is  a  valued  policy  and  fairly,  without  fraud  or  mifrepre* 
fcntation. 

15.  The  officers  and  crews  of  (hips  who  take  a  prize  in  coiiw 
jun^ion  with  his  majefty's  land  forces  Have  an  infurable  intereft 
therein,  by  virtue  of  the  prize-aA  which  ufually  pafles  at  the 
commencement  of  the  war.  2dly,  Pofleflion  would  entitle  them 
to  infure,  upon  the  bare  contingency  of  a  future  grant  from  the 
crown,  it  having  conftantly  given  a  grant  of  it  after  condemnation 
fince  the  time  of  Queen  Anne.  Le  Cras  v.  Hughes,  B,  JS.  Eqfi. 
'X2  G.  3.     Pari,  269. 

16.  Adlion  on  a  fpecial  agreement,  whereby  the  plaintiff  pro- 
mifed  to  pay  20/.  to  the  defendant  at  the  next  port  a  (hip  (hould 
reach,  provided  that  if  (he  did  not  fave  her  paffaee  to  Clnna  the 
dtfendant  would  pay  to  the  plaintiff  lOooL  at  the  end  of  one 
month  after  (he  arrived  in  the  river  Thames.  It  was  made  with« 
out  reference  to  any  property.  But  the  plaintiff  had  fome  goods  on 
board  liable  to  fuffer  by  the  lofs  of  the  feafon.  The  court  held 
Shis  to  be  within  19  G.  2.  c.  37.,  and  that  if  it  was  not,  that  a£l 
would  be  entirely  defeated.    Kent  v.  Bird%  C$wp.  5B3. 

1 7.  The  plaintiffs  had  lent  Latufin,'cyifxz\n  of  an  EeS^*ln£emum^ 
26,oQol.,  for  wluch  he  bad  given  them  a  cofiutt0a  bond  in  the 
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penal  fum  of  51,000/.  While  he  was  with  his  (hip  at  Chitu^  the 
plaintifis  got  a  policy  of  infurancc  underwritten  by  the  defendint 
and  others  in  the  following  terms :  *^  At  and  from  Cbina  to  Lon-- 
doft,  beginning  the  adrenture  upon  the  goods  from  the  loading 
thereof  on  board  the  faid  fiiip  at  Canton  in  Clnna^  Sec.  and  upoH 
tbefaidjbip  from  and  immediately  following  her  arrival  at  Canto& 
in  China,  valued  at  a6|00o/.,  being  the  amount  of  Captain  P. 
I^aw[oti%  common  bond,  payabl^e  to  the  parties,  as  (hall  be  de« 
fcribed  at  the  back  of  this  policy ;  and  it  bears  date,  lie. :  and  in 
cafe  of  lofs,  no  other  proof  of  interefi  to  he  required  than  the  exhibition 
of  the  faid  bond :  warranted  free  from  average,  and  without  benefit 
of  falvage  to  the  infurer/'  On  the  head  of  the  (ubfcription  was 
written,  ^  on  a  bond  as  above  exprejfed**  The  court  held  'this  to 
be  a  wagering  policy,  the  plaintiffs  having  no  iotereft,  for  if  the 
fhip  had  been  loft  and  the  underwriters  had  paid,  fttU  the  plain- 
tifis  would  have  been  entitled  to  recover  the  amount  of  the  bond 
from  Law/on.     Lowrj  v.  Bourdieu^  DougL  451. 

i8.  The  reafon  of  the  exception  in  the  3d  fe£lion  of  infurances 
upon  any  merchandizes,  (sfr.  from  any  ports  or  places  in  Europe 
or  America  in  the  pofleiEon  of  the  crowns  of  Spain  or  Portugal  is, 
that  the  trade  from  thcfe  countries  to  their  colonies,  and  the  re- 
turns thereof,  can  only  be  carried  on  by  their  own  fubjedts ;  there- 
fore all  the  goods  exported  from  &pain  axtd  Portugal  by  the  fubje6is 
of  this  country  muft  be  in  the  names  of  Spanijh  fubje£ls.  So  that 
XiO  other  proof  but  the  policy  can  be  brought.     Park,  274* 

Of  Re-afTurance,  and  double  lafurance. 

I.  Tl  £- ASSURANCE  is  a  contra£l  which  the  (irft  infureren- 

''^  ters  into  in  order  to  relieve  himfelf  from  thofe  rifles  which 
he  has  incautioufly  undertaken,  by  throwing  them  upon,  other 
underwriters  who  are  called  re-affurers.    Parh^  276. 

2«  By  19  G.  2.  c.  37*  /  4.  it  is  ena£led,  '*  That  it  (hould  not 
^  be  lawful  to  make  re-aflurance,  unlefs  the  afTurer  (hould  be  in- 
'<  folvent,  become  a  bankrupt,  or  die;  in  either  of  which  cafes 
^*  fuch  aflurer*  his  executors,  adminiftrators,  or  afligns  might 
*'  make  re-aflurance,  to  the  aipount  before  by  him  afliured, 
<*  provided  it  (hould  be  expre(red  in  the  policy  to  be  a  re- ' 
*«  aflurance.'* 

3;  This  claufe  extends  to  re-a(rurance  on  foreign  (hips.  The 
point  came  on  in  the  form  of  a  fpecial  cafe,  ftating  that  a  re- 
aflurance  was  made  by  th<  defendant  on  a  French  veflei  firft  infured 
by  a  French  undertvriter  at  MarfeilleSf  who  was  living  and  folvent 
at  the.  time  of  fubfcribing  the  fecond  policy.  The  court  of  K.  B. 
Iield  the  policy  to  be  void  by  this  (c£iion.  Andree  v.  Fletcher, 
2  Term  Rep.  161. 

4«  An  infuranee  on  the  folvency  of  an  underwriter  would  be 
coniidered  as  a  gaming  policy  under  19  G.  2.  c.  37.    Park,  280* 

5,,  A  double  aflimnce>  when  the  fame  nun  is  to  receive  two 

'*       fumt 
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fuma  inftead  of  one  for  the  fame  lofa,,  by  reafon  of  his  having 
made  two  infurances  upon  the  fame  goods  or  (hip.  Pari,  280. 
cites  I  Burr.  496. 

6.  A  double  infurance  is  not  void,  and  though  the  infured  is 
not  entitled  to  two  fatisfa£lion8»  yet  upon  the  firft  a£iion  he  may 
recover  the  whole  fum  infured,  and  may  leave  the  defendant 
therein  to  recover  a  rateable  fatisfadion  from  the  other  infurers. 
Nnvby  V*  Read,  Sittings  at  GwldhaU,  Eaft.  1763.  I  Black.  416. 
Rogers  v.  Davis,  Sittings  firft  P.  Mich.  17  G.  3,  Davis  v.  Gil* 
dart,  fecondP.  Sittings  at  Gi#f/r/&i//i  Eqfi.  176.3.  Coram\j>xi, 
Mansfield. 

7.  Various  perfons  may  infure  various  interefts  on  the  fame 
thing,  and  each  to  the  whole  value,  (as  the  mafter  for  wages,  the 
owner  for  freight,  one  perfon  for  goods,  another  for  bottomry.) 
The  perfon  to  whom-  the  cargo  is  afligned  by  the  indorfement  of 
the  bills  of  lading  may  infure  it,  as  may  the  fa£lor  to  whom  the 
,goods  are  conGgned,  if  he  has  a  balance  due  to  him  by  the  con- 
fignor.  Godin  ^  al.  v.  The  London  Ajfurance  Company^  i  Burft 
489.     1  Black.  Rep.  183.     ^»  vide. 

Of  changing  the  Ship, 

I.  t1l7HERE  an  infurance  is*  made  on  a  fpecific  (hip,  and  die 
^^  infured,  not  being  impelled  by  any  neceflity,  without  thi; 
confent  of  the  underwriter,  changes  the  (hip  in  the  courfe  of  the 
voyage,  he  has  not  kept  his  part  of  the  contraA,  and  cannot  re- 
cover againft  the  underwriter.  Rari^  293.  Per  Lord  Mohs" 
field.  Pelly  v.  Tie  Royal  Exchange  Ajfurance  Company,  t  Burr.  351. 
2.  The  plaintiff  had  in fiired  intercft  or  no  intereft  an  anyjbip 
he  (hould  come  in  from  Virginia  to  London,  beginning  his  adven- 
ture on  hi4  embarking  on  board  fuch  (hip  \  the  money  to  be  psud| 
though  his  perfon  (hould  efcape,  or  (he  ()iip  be  rcta)cen.  He  em? 
barked  on  the  Speedwell,  but  (he  fpringing  a  leak  at  fi^a,  he 
went  on  board  the  Frient^ip  and  arrived  fafe  at  London^  but  the 
Speedwell  was  taken  after  he  left  her.  Lee,  C.  J.  held  the  under- 
writer  liable,  for  the  infurance  is  on  the  (hip  the  plaintiff  fet  out 
in,  ^nd  had  that  got  fafe  home,  and  the  other  been  loft,  the  plain- 
tiff could  not  have  recovered  on  the  ground  of  having  removed 
his  perfon  into  the  (hip  in  the  middle  of  the  voyage.  Dick  v. 
Barrell,  2  Stra.  1248. 

Of  Devlatioq, 

'    '•  pvEVIATION  is  a  voluntary  departure  without  neceflity  or 

^^  any  reafonable  caufe,  from  'the  regular  and  ufual  courfe 

of  the  fpecific  voyage  infured.     Whenever  a  deviation  of  this  kind 

takes  place,  the  voyage  is  determined,  and  the  underwriters  arf 

difcbarged  from  any  refponfiljiUtj.    P^ri^  294. 
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2.  Where  a  (hipi  bound  from  Dartmouth  to  LiverpTol^  put  into 
Loo^  a  place  (he  muft  of  neceffity  pafs  bv  id  the  courfe  of  her  in- 
fured  voyage  \  although  no  accident  betel  her  there,  but  (he  was 
loft  after  (he  got  out  to  fea  again,  yet,  as  (he  had  no  liberty  given 
her  by  the  policy  to  go  in  there,  Tates  J.  held  it  to  be  a  deviation. 
Fox  V.  Blacky  Exeter  Affizei  1767.     Park,  29^. 

3.  So  where  a  (hip  put  into  a  port  in  her  way  to  procure  a 
Mediterranean  pafs,  and  was  afterwards  loft,  it  was  held  a  devia* 
tion.     Town/on  v.  Guyon^  cor.  Lord  Mansfield.     Park,  295. 

4.  A  (hip,  infured  from  Cork  to  Jamaica  with  a  convoy,  cruized 
during  the  night,  and  thereby  deviated  out  of  the  dired  courfe  of 
the  voyage.  This  is  a  deviation^  Cock  v.  Town/end,  C.  B.  con 
Lord  Camden  C.  J.     Park,  298. 

5.  But  a  (hip,  having  letters  of  marque,  may,  from  the  ufage, 
chafe  an  enemy,  although  (he  cannot  cruize ;  and  even  if  (he  lofe 
fight  of  the  enemy  for  fome  hours,  it  will  be  no  deviation.  Jol/y 
y.  Walker,  cor.  Lord  Mansfield,  Raft.  \*]^i,at  GuildhalL     Parkg 

6.  The  (hip  Eyles  being  at  Bengal  in  1732,  the  owner  infured 
her  for  500/.  the  adventure  thereon  to  commence  from  her  ar- 
rival at  Fort  St.  George,  and  thence  to  continue  till  the  (hip  (hould 
arrive  at  London.  The  Eyles  came  to  Fort  St.  George,  February 
1733,  in  her  way  to  England^  but  being  leaky  and  in  a  very  bad 
condition,  on  the  unanimous  advice  of  the  governor,  council^ 
commanders  of  (hips,  (9*r.  (he  failed  to  Bengal  to  be  refitted ;  and 
b^ing  (heathed,  in  her  return  upon  her  homeward  bound  voyage, 
file  ftruck  upon  the  Engtlee  fands  and  was  loft.  When  thiscaufe 
came  on  before  Lord  Chancellor  Hardwicke  he  refufed  to  decide 
ic  \  but  he  obferved  that  if  the  (hip^  was  in  a  decayed  condition^ 
and  went  to  the  neareft  place  to  be  refitted,  he  (hould  confider  it 
equally  the  fame  as  if  (he  had  been  repaired  at  the  very  place  from 
whence  the  voyage  was  to  commence  according  to  the  terms  of  the 
policy,  and  no  deviation.  His  lordfhip  dire^ed  an  iflue  to  try 
whether  the  lofs  was  a  lofs  during  the  voyage,  and  according  to  the 
adventure  which  was  agreed  upon  and  intended  to  be  infured ; 
aAd  on  the  trial  at  Guiidhall  in  C.  B.  there  was  a  verdi£l  for  the 
plaintiff.  Motteux  et  al.  v.  The  London  Jffurance  Company,  I  Atk* 
345*  Gtnbert  v.^ReadfikaWt  Sittings  in  London,  Hit.  1781.  cor. 
lx>rd  Mansfield,  S.  P.     Park,  301. 

7.  If  the  (hip  be  driven  out  of  her  dire£t  courfe -by  ftrefs  of 
weather,  it  is  no  deviation.  Harrington  v.  Halkeld,  cor.  Lord 
Mansfield,  1778.     Park,  ^02. 

8«  When  a  (hip  was  driven  by  ftorm  from  5/,  Kitfs  (being  her 
port  of  loading)  into  5/.  EuJIatius,  which  was  in  her  road  to  £011* 
iton,  to  which  place  (he  was  infured,  and  after  having  done  all  (he 
could  to  get  up  from  thence  to  St.  Kitt's  (he  was  fold  to  a  perfon 
there,  when,  not  having  fini(hed  her  loading  at  St.  Kit^s,  (he  took 
tD  the  re(l  of  her  cago  there,  and  was  afterwards  loft  in  her  voyage 
to  London  .*  this  was  held  to  be  no  deviation,  and  the  iofurer  liable* 
Delaney  v*  Stoddart,  i  Term  Rep.  22. 

9.  On 
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9.  Ofi  aiV  infanace  from  Lomhfixo  GUrsdtwr^  warranted  t0  ik^ 
part  with  convoy*  It  appeared  that  there  was  a  convoy  appointed 
for  that  trade  at  Sfitbeadf  and  the  Ibipi  having  tried  for  convoy  in 
the  Downs f  proceeded  to  Spitbeadf  and  was  taken  in  her  way 
thither.  Lee  C.  J.  held  the  (hip  to  be  nnder  the  defendant's  in^ 
furance  to  a  place  of  general  rendezvous.  Gordon  t.  Morleff 
Campbell  ▼.  SourdieUf  2  Stra^  1265.  Bond  v.  Nutt.  Per  Lord 
Mansfield. — Although  the  ufnal  place  of  rendezvous  be  out  of  the 
dire£t  courfe  6f  the  voyage.  Conop.  60 1.  Enderby  et  al.  v. 
Eletcher^  Sittings  in  London,  cot.  Lord  Manifieldi  Trin.  i78o» 
iV*,  309. 

10.  If  it  be  cuftomary  for  (hips  to  ftop  at  certain  places  lying 
out  of  the  dire6l  courfe  of  the  voyage,  it  is  no  deviation  ;  but  it 
mnft  be  i\\t  fettled  and  direB  ufage  vftht  voyagi  and  trade.  Sm^urj 
V.  Tofjunfim^  Park,  309. 

11.  Where  there  is  a  deviation  through  neceflity,  it  is  incum- 
bent on  the  infured  to  purine  that  voyage  of  neceffity  dtreHly  in  tbt 

Jborteft  and  moft  expeditious  manner^  and  if  the  (hip  in  her  way  ftopi 
at  difierent  places  and  trades  there,  thefe  ate  deviationSi  and  not 
within  the  prote£lion  which  the  fuppofed  neceffity  affords  to  the 
direA  voyage;     Lavabre  v.  Walter ^  Dough  271. 

lo.  Infurance  from  Carolina  to  Lijbon^  and  from  thence  td 
BrifioU  It  appeared  that  the  captain  had  taken  in  fait,  which  he 
"was  to  deliver  at  Falmouth  before  he  went  to  Briftols  but  the  (hip 
was  taken  in  the  direct  road  to  both,  before  (be  came  to  the  di- 
viding point  where  (he  would  have  turned  off  to  Fatmouti.  Lei 
C.  J.  held  the  infurer  liable,  for  it  is  but  an  intention  to  deviate. 
Fofier  V.  Wilmer^  2  Stra.  1 249.  Carter  v.  Royal  Euchange  Affulr^ 
once  Company.  S.  P.  Ibid.  S.  P»  Per  Lord  Mansfield  in  Tbmffm 
V.  Forgufon,  DougL  346. 

13.  The  (hip  Molly  being  infured  "  at  and  from  MaryUmdta 
Cadiz"  was  taken  in  Che/apeak  Bay^  in  the  way  to  Europe.  In  an 
adion  on  the  policy  againftthe  underwriters,  it  appeared  that  the 
fiiip  was  cleared  from  Maryland  to  Falmouth,  and  a  bond  given, 
that  all  the  enumerated  goods  fliould  be  landed  in  Britain,  and  all 
the  reft  in  the  Britijh  dominions*  An  affidavit  of  the  owner 
Rated  that  the  veifel  was  bound  for  Falmouth.  The  bills  of  lad* 
ing  were  <*  to  Falmouth  and  a  market,''  and  diere  waa  no  dire£l 
evidence  whatever  that  (he  was  deftined  for  Ca£z»  The  place 
where  (he  was  taken  was  in  the  courfe  both  to  Cadiz  anfl  FaU 
mouth.  Lord  Mansfield  told  the  jury,  that  if  they  thought  the 
voyage  intended  was  to  Cadiz  they  mu(t  (ind  for  the  plaintiff} 
but  if  they  (hould  think  there  was  no  de/ign  of  going  to  Caidixp  they 
Ihould  (ind  for  the  defendant.  And  x>n  a  motion  for  a  new 
trial,  the>  court  were  of  opinion  on  the  evidence  that  the  voy-^ 
age  never  was  defigned  for  Cadiz,  and  difcharged  the  role.  JFool^ 
dridge  v.  Boydell^  Dou^.  16. 

14.  If  a  (hip  be  infured  from  a  day  certain,  from  A^  to  B'f 
and  before  the  day  fail  on^  a  different  voyage  from  that  infured, 
the  aiTttred  cannot  recover,  though  the  (hip  aflerwatdi  fall  into 
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the  cotittc  of  the  voyage  infuredy  and  be  loft  after  the  da^  on  See  Kewief 
which  the  policy  was  to  hare  attached.  Jf^ay  v.  ModiglianL  "'^^^^ , 
X  Term  Rep.  ^o.  jj"  ""^ 

1;.  Deviation  or  not  is  a  queftion  of  izSt^  to  be  decided  ac- 
cording to  the  circumftances  of  the  cafe*    Dougl.  758. 

Of  Non-cooipliance  with  Warranties. 

I.   A    Warranty  on  a  policy  of  infurance  is  a  condition  or  con- 
^^  tihgency,  that  a  certain  thing  (hall  be  done  or  happen  \ 
sind  unlefs  that  is  ftriclly  performed,  whether  it  be  material  or 
otherwife,  there  is  no  valid  contrafi.     Park^  318. 

1.  Adlion  on  a  policy  of  infurance  on  goods,  dated  9th  Dec* 
1 7841  loft  or  not  hji^  warranted  well  this  ^th  day  of  Dec,  1 784.  Thcr 
policy  was  underwritten  between  the  hours  of  one  and  three  in 
the  afternoon  of  the  9th  oi  Dec.     It  appeared  that  the  fhip  was 
well  at  fix  o'clock  in  the  morning,  but  was  loll  at  eight  o'clock  the 
fame  morning.    Upon  motion  to  fet  afide  a  nonfuit  the  court  of 
K.  B*  were  of  opinion  that  the  warranty  was  fufficiently  com- 
plied with,  if  'the  (hip  were  well  at  any  time  of  the  day.    For 
though  the  thing  warranted  muft  be  literally  complied  with,  yet 
If  it  be  f0|  that  is  enough  ;  that  there  was  good  reafon  for  in- 
ferting  thefe  words,  becaufe  they  prote£led  the  underwriter  from 
lofles  before  that  day  to  which  he  would  otherwife  have  been 
liable,  as  the  policy  was  on  the  goods  from  the  lading :  and  thus 
too  the  words  "  loft  or  not  lo/P  have  aifo  their  operation*     Blackhurfl 
V.  Cockell,  3  Term  Rep.  360. 

3.  Though  a  written  paper  be  wrapped  up  in  the  policy  when 
it  is  brought  to  the  underwriters  to  fubfcribe,  and  (hewn  to  them 
at  the  time  ;^or  even  though  it  be  wafered  to  the  policy  at  the 
time  of  fubfcribiog,  it  is  not  a  warranty,  but  only  a  reprefenta- 
tion.  Per  Lord  Mansfield.  Paw/on  v.  IVa^on^  Cowp.  798.  Pjw- 
fon  V.  Barneveltf  Dough  12.  n.    JBize  v.  Fletcher^  lb. 

4.  Plaintiff  infured  the  (hip  Martha^  at  and  from  London  to 
New  Tork,  the  voyage  to  commence  from  a  day  fpecified,  and  in 
the  margin  of  the  policy  was  written  thcfe  words  <*  eight  nine* 
pounders  with  clofe  quarters ;  (ix  fix-pounders  on  her  upper 
decks}  thirty  feamen  befides  pa(rengerd."  Prr  Lord  Mansfield^^ 
There  is  no  doubt  but  this  is  a  warranty.  Its  being  written  oa 
the  margin  makes  no  di (Terence.  Bean  v.  Stupart^  Dougl.  lo^ 
Kenyon  v.  Bertbon^  S.  P.  DougL  p.  12,  n.  ^.  De  Habn  v.  Hartley^ 
S.  P.     Refolved  1  Term  Rep*  343. 

5*  In  an  adlion  on  a  policy,  the  declaration  ftated  that  a  policy 
was  made  on  the  (hip  New  JVeJlmorland^  at  and  from  Jamaica  to 
London^  warranted  to  fail  on  or  before  the  26th  of  July  1776,  free 
from  capture,  and  free  from  all  reftraints  and  detainments  of 
kings,  princes,  and  people,  of  what  nation,  condition,  or  quality 
foever.  That  the  (hip  was  preparing  and  ready  to  fet  fail,  and 
would  have  failed  on  the  25  ch  of  July  on  her  intended  voyage,  // 
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fie  bad  not  heen  detained  by  Sir  B.  K.  the  then  governor  oijtnrudca^ 
and  detained  beyond  the  day  ;  that  (he  then  failed  and  was  captured. 
On  motion  to  fct  aCde  a  vcrcli£l  for  the  plaintiff^  the  court  were 
of  opinion  that  the  warranty  was  pofttive  andexprefs  that  the  ihip 
fiiould  depart  on  or  before  the  day  appointed,  and  therefore  muft 
be  comphcd  with,  and  made  the  rule  to  fet  afide  the  verdi£^  and 
enter  a  nonfuit  abfolute.     Hsrey.  IVhitmwe^  Cowp.  784. 

6.  On  the  8th  of  December  1777,  a  policy  was  underwritten  by 
the  defendant  on  goods  in  a  French  (hip  <<  at  and  from  Martimce 
to  Havre  de  Grace,  with  liberty  to  touch  at  Guadaloupe  s  tvoT" 
ranted  to  fail  after  the  12th  £/*J:inu«ry,  and  on  or  before  the  ift  tf 
Auguft  1778."  At  the  time  of  the  infurance  it  was  not  known 
whether  the  (hip  would  load  at  Martinico  or  Guadaloupe^  the  in- 
furers  having  goods  to  come  from  both  places,  the  policy  was 
therefore  intended  to  cover  the  rifk  from  both  or  either  of  them. 
The  (hip  having 'fini(hed  her  outward-bound  voyage  at  Martinico^ 
failed  from  thence  on  the  6th  of  November  17771  for  Guadalot^% 
where  (he  took  in  her  whole  lading  without  returning  to  Marti' 
nico^  which  the  captain  intended  to  do,  had  he  not  got  a  complete 

,  cargo  at  Guadaloupe,  from  whence  the  (hip  failed  on  26th  of  June 
1778,  and  was  taken  on  the  3d  of  September.  On  an  adion  againit 
the  underwriters  it  was  objedled  for  the  defendants,  that  by  the 
words  of  the  policy  the  voyage  was  to  commence  at  Martinico, 
and  not  from  Guadaloupe,  and  that  the  warranty  of  the  time  of 
failing  was  not  complied  with  ;  the  (hip  having  failed  from  Mar- 
tinico before  the  i2th  of  January  1778,  viz.  6th  November  17771 
and  the  jury,  under  the  diredion  of  Bu/ler  J.  found  for  the  de- 
fendants.   Vezian  v.  Grant,  Park,  326. 

7.  A£tion  on  a  policy  on  the  (hip  Capel,  loft  or  not  loft,  at  and 
from  Jamaica  to  London  ;  ^warranted  to  have  failed  on  or  before  the 

ly?^  Auguft  1776.  The  policy  was  efFe£tedon  the  20th  of  Au* 
gufln  V  The  (hip  was  completely  laden  for  her  voyage  to  England 
at  St.  Anne^%  in  Jamaica:  and  failed  from  St.  AnneV  ^oy  on  the 
26tb  of  July  for  Bluefieldsj  in  order  to  join  convoy  there,  that  being 
the  general  rendezvous  for  convoy  on  the  Jamaica  ftation,  and 
where  a  convoy  then  lay,  which  was  expejied  to  fail  for  England 
every  day ;  but  the  greater  part  of  the  way  from  St.  Ann£%  to 
Bluefields  is  out  of  the  direft  courfe  of  the  voyage  from  5/.  Anni% 
to  England.  She  arrived  off  Bluefields  on  the  28th  or  29th  of 
July,  where  (he  was  immediately  ilopped  by  an  embargo  laid  on 
all  veflels  being  in  any  port  of  Jamaica^  and  was  detained  there 
'till  the  6th  of  Augujl,  when  (he  failed  with  the  convoy  fox  Eng* 
land,  but  afterwards,  being  feparated  in  the  paflage,  was  taken 
by  an  American  privateer.  A  vsrdid  being  found  for  defendant, 
the  court  of  B,  R.,  after  two  arguments,  were  of  opinion  that 
the  voyage  from  Jamaica  to  England,  began  from  St.  Anne's ;  the 
ibrp  having  failed  with  no  other  objefi  or  view  but  to  make  the 
beft  of  her  way  to  England  by  the  fafeft  courfe,  and  granted  a 
new  trial.  Bond  v.  Nutt,  Cowp.  60 1 .  Theluffon  v«  Fergufon^  S.  P* 
DougL  346.     Tbeluffm  v.  Staples^  Parkf'^'^6. 

5  8.  An 
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Iv  An  embargo  was  tAaally  publiflied  before  the  (hip  faileil^ 
bnd  the  captain  immediately  after  croiEng  the  bar,  returned  to 
inake  a  prote(l>  and^fenthis  (hip  knowingly  into  the  embargo; 
but  he  (wore  that  he  espe£ted  the  embargo  was  to  be  taken  off^ 
and  that  he  (hould  proceed  immediately  upon  his  voyage^  and  the 
jury  believing  him^  the  inforer  hid  a  verdid.  Earh  v*  Harris^ 
cited  by  Lord  Mansfidd  in  Thwinffen  f  •  Stap/ts,  It. 

9.  Rule  to  (hew  caufe  why  a  verdi£l  obtained  by  the  defendant 
Ibould  not  be  fct  afide  and  a  new  trial  had.  It  was  an  ailion  on  a 
policy  on  the  (hip  Arundely  Captain  Mann^  at  and  from  Jamaica 
to  London^  warranted  to  depart  nvitb  coHvey,  On  25  th  July  the 
Arundei  failed  from  Morant  harbour  to  Kingjlon^  where  (he  met 
the  Glorieux  man  of  war.  Captain  C  %rho  was  likcwife  on  his  waj 
to  join  Admiral  Graves  at  Bluefieidsy  where  the  commander  in 
chief  had  appointed  him  to  rendezvous  in  order  to  take  the  fleet 
of  merchant  (hips,  which  were  to  fail  from  thence  upon  the  ift  of 
Augufiy  under  his  command,  and  to  convoy  them  to  Great  Britain. 
On  their  meeting  in  King/Ion  harbour  Captain  Mann  applied  to 
Captain  C.  for  failing  orders,  who /aid  be  had  none^  not  having  him^ 
feifai  that  time  joined  the  admiral.      They  proceeded  together  to  ^ 

Blu^lds\  but  the  admiral  had  failed  two  days  before.  The  Glo^ 
rieux  and  Arundel  then  failed  from  Btuefielde^  the  former  firing 
guns,  giving  fignals,  and  behaving  in  every  refpedl  like  a  convoy^ 
as  the  captain  had  promifed  to  do  before  they  failed.  They  af-» 
terwards  joined  the  fleet  on  the  7th  Augufi^  and  the  Arundel  was 
afterwards  loft  in  a  ftorm.  The  court,  Willes  J.  dijfentieniey  were 
of  opinion  that  the  warranty  in  the  policy  was  not  complied  with^ 
and  difcharged  the  rule.  For  Jbipt  muft  fail  under  the  convoy  ap^ 
pointed  by  the  government  of  the  country,  who  proportion  the  JhrengjA 
9fit  to  the  neceffity  of  the  times.  That  it  was  a  queftion  of  iz6t^ 
whether  the  Glorieux  was  a  part  of  the  convoy  or  not,  and  it  ap- 
peared from  the  evidence  that  (he  was  not,  for  to  make  her  fo  it 
muft  appear  that  (he  was  under  the  orders  of  the  admiral.  Hii» 
iert  ▼•  Pigou,  Eafi.  '^3  G.  3.     Warh^  339- 

lOb  The  warranty  **  to  depart  with  convoy,"  or  *<  X,ofail  with 
cooYoy,''  means  to  depart  with  a  convoy  intended  for  the  whoU 
voyage.     But  when  a  convoy  for  the  whole  voyage  is  clearly 
intended,  an  unforefeen  feparation  is  an  accident  to  which  the  via  J«mir4 
underwriter  is  liable.    Lilly  v.  Ewer^  Dougl.  7a.  ^eynn^'^oj' 

C«rth.  116.    4  Mod.  58.  S.  F^ 

10.  A  ihip  warranted  to  depart  with  convoy  waited  for  it  two 
months,  and  then  failed  out  of  the  harbour  to  join  it,  purfuant  to 
a  (ignal  made  by  the  admiral  of  the  convoy  as  he  pafled  the  har« 
bour«  a  yawl  being  alfo  fent  in  to  order  the  (hips  which  were  there 
cut  She  joined  the  fleet,  but  could  not  get  to  a  man  of  war  tot 
failing  orders,  owing  to  tempeftuous  weamer,  and  was  afterwards 
captured.  Lee  C.  J.  held,  that  as  the  captain  had  done  every  thing 
in  bis  power  to  receive  failing  orders,  it  was  a  departing  with 
convoy.    Fiffofia  v.  Cleave^  i  Str-a,  1250. 

Vol..  V;  G  g  xa.  Adion 
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;  IS.  AAion  on  a  poKcyi  there  being  a  warranty  to  depart  #itor 
convoy.  It  appeared  in  evtdenfce  that  the  commodore  of  the 
convoy  had  made  fignah  for  faiKng  the  night  before,  and  made 
repeated  onca  the  next  morning  from  */  till  12,  notwithftanding 
which  the  (hip  infured  did  not  ^il  till  two  hours  after  him»  is 
confequetice  of  which  (he  waa  taken  by  a  privateer.  The  plaintif 
was    nonfuited.       Taylor   v.  Weoincfs^  c^.'  Lord  Mansfield^  at 

GuUdiailt  Hi/.  ^  G.  2'    Party  349- 

13.  PlaindflFa  infured  the    Tort^e  tiirman  Hiddinga^  and  her 

cargOi  at  and  from  V Orient  to  RotUrdaik^  *<  nvarranted  a  fuuird 
Jkip  and  neutral  properU^  The  ftip  being  captured  during  her 
voyage  by  fome  Englyn  men  of  war,  in  an  adion  againft  the 
underwrkera  on  the  policy,  the  declaration  (tated,  that  the  de^' 
fendants  fubfcribed  the  policy  on  28  th  N^et»kr  17809  and  that 
the  (hip  and  cargo  were  at  that  time  neutral  property.^  h  ap- 
peared in  evidencci  that  the  (hip  and  cargo  were  neutral  property 
at  the  time  of  the  (hip's  departure  from  L^Orieni,  and  &  oonti- 
Bued  until  the  20th  of  December  1780,  when  hoRilities  coof' 
mencfaig  between  the  Englijb  and  Dutch^  the  (hip  and  cargo  ceafed 
to  be  neutral  property,  and  were  taken  on  the  a5th  of  Deamker 
1780.  The  court  of  B.  R.  were  of  opinion,  that  the  infured 
only  warranted  the  property  neutral  at  the  time  of  her  departure, 
and  not  that  they  were  to  continue  fo  during  the  whole  voyage, 
^aioocct  ▼.    and  the  poftea  waa  delivered  to  the  plaintHfa.   Edtn  if  al.  v.  Par-' 

%k  F»   Pvk,  364.    Tjfon  at  al.  y.  Gurney,  B.  &.  30 G.  3.    Ik  353.  S.  P.  A4a. 

14.  In  an  aQion  on  a  policy  of  infuraocc  upoa  the  jfoanaa^ 
<<  warranted  neutral  (hip  and  neutral  property/'  A  condemna* 
tion  of  a  foreign  court  of  admiralty  is  not  condufive  evidence 
that  the  (hip  waa  not  neutral,  unlefs  it  appear  that  the  condem- 
nation  went  upon  that  ground.     Bernardi  v.  MoiteuPCt  DougL  554^' 

15.  But  if  it  appear  erident  without  any  ambiguity,  that  the 
fentence  of  a  foreign  court  of  admiralty  proceeded  upon  the  ground 
of  the  property  not  being  neutral,  that  ia  condufive  evidence 
againft  the  infured  that  he  has  not  compBcd  with  the  warranty, 
nod  the  underwriter  ia  no  longer  refponfible.  Bamii/ay  v.  Levm^ 
M.  R.  Trin.  22  G.  3.  fWA,  359.  De  8maa  v.  Ewir^  GuUi- 
ba/I,  Hit.  1782.  con,  Lord  K^nyon^  St  P» 

16.  AAion  againft  the  underwriters  on  a  policy  of  infurance  on 
goods  warranted  neutral.  The  fentence  of  the  Spani/b  court  of 
admtraltyt  condemning  the  (hip  and  cargo  aa  good  and  lawful 
prize^  and  not  (tating  the  fpecial  ground  of  the  fentence,  was  held 
to  be  concIuCre  evidence  of  the  falfehood  of  the  plaintiflTs  war- 
ranty.    Saleucci  v.  Waodmafs^  B.  R.  Hit.  24  6.  3.     Park^  362. 

17.  If  the  ground  of  the  decifion  appear  to  be  not  on  want  of 
neutrality,  but  upon  a  fordgn  ordinance  manifeiily  unjuft  and 
contrary  fo  the  law  of  nations,  and  the  infured  has  only  infringed 

iock  lav  I  a9  die  cgndcawatiQa  HA  Dot  proceed  oathe  point  of 

ueutrality^ 


Mtlttailtf,  1^  cannot  apply  to  the  warranty  fo  as  to  difcharge  die 
infurer.     Mdjne  v.  Waiter^  B.  R.  Eaft.  22  G,  3.     Parh^  363. 

18.  Adion  upon  a  policy  upon  a  Tufcan  (hipi  warranted  neo* 
tral.  ttpon  a  cafe  ftated  for  the  opinion  bf  the  court  of  B>  R.  it 
appeared  that  the  plaiotiflFs  Were31»/<-aff  fubje£l$  refident  atZ»«'^A0rii; 
khat  the  fliip,  having  neutral  goods  on  board  configned  to  L9ndon^ 
was  captured  by  a  Spani/b  vefiel,  carried  into  Spain^  and  there  con- 
demned as  prize;  that  the  grounds  of  the  condemnation  were*-^ 
I  ft,  That  the  (hip  refufed  to  be  fearched,  and  refiftcd  with  force^ 
having  fired  at  the  Spahiatd.  2d.  That  (he  had  no  charter-^party 
6n  board;  The  captain  anfwers  them  thus.  ift.  That  he  re- 
fifted  and  fired,  the  Spaniard  having  hailed  him  under  falfe  colours* 
sd.  That  he  had  taken  the  goods  oh  board  by  thepiecci  in  which 
tafe  a  manifefto  without  a  charter-party  is  Sufficient.  The  fen^ 
tence  admits  the  (hip  to  be  neutral,  for  it  ftates  it  to«be  <<  the 
(hip  Tbetis$  a  Tufcan  (hip/'  The  fecond  ground  was  given  up  as 
teot  being  a  caufe  of  (eizure,  and  the  court  were  of  opinion  that  a 
tieutral  (hip  need  not  ftop  to  be  fearched,  but  the  ftoppage  is  at 
the  peril  of  the  party,  and  a  refufal  is  no  breach  of  neutrality  to 
affe^  the  owners;     Saloucd  v.  Johnfm^  HiL  25  G.  3.    Park^  364^ 

Of  Return  of  Premium. 

t.  |N  all  countries  iii  which  infurances  hate  been  known,  it  hai 
''-  beeii  a  cuftom,  coeval  with  the  contract  itfelf,  that  where 
{NTopetty  has  been  infured  to  a  larger  amount  than  the  real  valuer 
the  infurer  (hall  return  the  overplus /r^mwm  .-  or  if  it  happen  that 
goods  are  infured  to  cotne  in  a  certain  (hip  from  abroad,  but  are 
not  in  faA  (hipped^  the  premium  (hall  be  returned.  If  the  (hip 
be  arrived  before  the  policy  is  made,  and  the  underwriter  is  ac* 
qnainted  with  the  arrival,  but  the  infured  is  not,  it  (hould  feem  the 
latter  will  be  entitled  to  have  his  premium  reftored  on  the  ground 
of  fraud.     Park^  367. 

2.  But  if  both  parties  be  ignorant  of  the  arrival,  and  the  policy 
be  (as  it  ufually  is)  hfi  or  not  hfi^  I  think  iu  that  cafe  the  under** 
trriter  (hottld  retain  ;  becaufe  under  fuch  a  policy,  if  the  (hip  had 
been  loft  at  the  time  of  fubfcribiog,  he  would  have  been  liable  tp 
pay  the  amoant  of  his  fiibfctiptionA    J}. 

3.  AAion  againft  an  underwriter  for  a  teturn  of  premium.  The 
material  part  of  the  policy  was  *<  At  and  from  any  port  or  port$ 
in  Grinada  to  London^  or  any  (hip  or  (hips  that  (hall  fail  on  or  be* 
tween  the  ift  of  Maj  and  the  ift  of  Auguft  1778,  at  18  guineas 
per  onLf  to  return  8/.  per  cent.  ^  Jbe  Jhiis  from  any  of  the  Weft 
India  iftandf  with  convoy  for  the  voyage  and  arHvei,*'  At  the  bol* 
torn  was  a  written  declaration,  that  the  policy  was  on  fugars  (the 
Mtf/covado^  valued  at  ao/.  per  hog(head),  for  the  account  of  Ji.  ^» 
being  the  firft  fogara  which  (hall  be  (hipped  for  that  account.  The 
fbip  failed  widi  cottvoy  within  the  rime  limited,  having  on  board 
f  I  hogiheada  of  fugar  bdongira  to  L.  ^|  and  arrived  (afe  in  the 
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thfvhSf  where  convoy  left  her,  they  never  coming  farthet.  Aftefi 
vrards  (he  firuck  on  the  Pan-fand  at  Margate^  1 1  of  the  5 1  caflM 
er  fugar  were  waOied  overboard  and  the  reft  damaged*  She  was 
afterwards  got  off  and  arrived  fafc  in  London.  The  fugars  faved 
were  taken  out  at  Margate^  and  when  fold  produced  but  341A  in- 
ftead  of  8oo/.y  at  which  they  were  valued.  The  defendant  had 
paid  into  court  the  value  of  the  fu<:ars  lofF,  and  a  retorti  of  ^L  per 
cent,  on  341/.  The  plaintiffs  infifled  th.it  they  were  entitled  to 
have  8/.  per  cent,  alfo  returned  on  the  valued  price  of  the  1 1  bog- 
fheads  of  fugar  which  were  lo(l,  and  on  rhe  difference  between 
what  the  remaining  40  hOgfheads  produced  and  their  valiied  price. 
A  vercfiA  being  found  for  the  plaintiff,  on  a  rhotion  for  a  new  trialf 
the  court  were  of  opinion  that  the  words  ••  and  arrives^*  did  not 
mean  that  the  fhip  ihould  arrive  in  the  company  of  convoy,  but 
enly'  that  (he  herfeif  (hall  arrive  ;  and  as  to  the  return  of  the  ad- 
ditional premium,  whether  the  goods  arrive  fafe  or  ifot,  makes  no 
part  of  that  queflion.  That  which  gave  rife  to  an  increafe  of  pre- 
mium was  the  danger  of  capture,  and  when  that  is  diminifited 
there  (hould  be  a  proportional  retujn  of  premium )  and  the  rule 
was  difchargedd     Simonei  et  al.  v.  Bcydeil^  Dcugi*  15 5« 

4.  In  England  it  has  always  been  the  cudomi  when  the  policy  is 
cancelled,  to  return  the  prrmium,  dedu£ting  one  hn\{ per  cent* 
Molloy,  lib.  2.  r.  7^/  12.     Pari,  3')^.- 

5.  An  infurance  being  made  without  interefb,  and  the  premium 
paid,  the  infured  (hall  not  recover  back  the  premium  after  the  (hip 

^cfBuller  J.  has  arrived  fafe*  The  court  feemed  in  this  cafe  to  go  on  the 
Jifctmce'**  ground  of  the  contrad\  being  executed,  the  rifk  being  over* 
Mrhcther  the  But  they  feemed  to  think  ihat  if  the  a£^ion  had  been  brought 
ptemiuoi  while  the  contra£t  was  executory  it  would  have  been  other- 
^*efhe^o*-  ^*'*^*     ^^'^'J  ^'  Bourdieuj  Dougl,  451,    Andrei  v.  Fletcher^  3  ^erm 

%^r  or  after      Js^ep.  2kOOa  #• 

terit.    IK. 

A%  tu  the  diilcience  where  the  relief  it  applied  for  when  the  oootraA  ii  aetcutory  aod  «lheA  h  is  extnftJ, 

v«^.  Wh«rtoii  V.  De-La- Rivc^  P«rk>  376. 

6.  Infurance  on  a  (hip  at  five  guineas  per  ceni.f  loft  or  not  loft, 
at  andfrotn  London  to  Halifax  in  Nova  Scotia,  warranted  to  di^ 
part  with  convoy  from  Portfmouth,  for  the  voyage,  that  is  to  fay  the 
Hidifak  or  Lowjh&urgb  convoy,  fiefore  the  (hip  arrived  at  Portf- 
mouth the  convoy  was  gone.  Notice  of  this  was  immediately 
given  to  the  underwriter,  and  he  was  de(]rcd  either  to  make  the 
long  infurance  or  to  return  part  of  the  premium.  In  an  a£lion  for 
the  amount  of  it,  as  money  had  and  received  to  plaintiff's  ufe,  the 
jury  find  that  the  ufual  fettled  premium  from  London  to  Portftmrntb 
is  one  and  an  half  per  cent.,  and  that  it  is  ufual  for  the  uadef- 
writer  in  like  cafes  to  return  part  of  the  premium ;  but  the  quan^ 
turn  is  uncertain  as  it  depends  upon  uncertain  circumftances.  The 
court  of  B.  22.  were  of  opinion  that  upon  the  policy  there  were 
two  diftind  points  of  timC)  in  tScGt  two  voyages^one  from  Lon^ 
don  to  Portfmouth,  and  the  other  from  thence  to  Halifax,  which 
were  clearly  in  the  contemplatioa  of  the  parties^  aod  only  one  of 
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them  mride.  It  vras  a  condition;)!  contra^},  ami  th^fecond  voyage 
was  not  begun,  therefore  the  premium  for  it  mtft  be  returned^  for 
the  rifk  never  took  place  at  all  upon  it.  &tevet:fon  v.  Sndw^  3  Burr* 
1237,      I  Black.  Rep.   318.  S.  C. 

7.  But  where  the  policy  was,  ^*  at  and  from  London  to  any 
other  port  or  place  whatfocver  for  1 2  months^  at  9/.  ^r  rf»/.,  war- 
ranted free  from  capture  by  the  Americans  ;'*  and  the  fliip  was 
Uikea  in  two  months  hy  an  American  p-ivatccr :  The  court 
thought  the  ri(k  entire,  and  being  on^e  begun,  that  there  fliould 
be  no  return  of  premium,     Tyrie  v.  Fletcher y  C^nvp.  666* 

H.  So  where  the  infurance  w»s  *'  for  i  2  months,  at  and  after 
the  rate  of  i^i.permowihy*  it  was  held  that  there  fliould  be  no 
apportionment,  nor  return  of  premium.  Loraine  v.  Temlinfm^ 
DwgL  564. 

9.  Infurance  on  a  (hip  and  go^ds  <<  At  aniftom  Honfleur,  U 
the  cwifl  £/*  A  ngol  a ,  dutring  herjtny  and  trade  there.  At  and  from  thence 
to  her  p^rt  or  ports  ofdifcharge  in  Sr.  Domingo  hack  to  Honfleur.^ 
On  the  voyage  from  /Ingola  to  S/.  Domingo  there  was  a  wilful  devia* 
tion.  The  court  of  King's  Bench  held  this  contrafl  to  be  entire, 
and  the  rifk  having  been  commenced,  that  the  infured  wns  not 
entitled  to  a  return  of  premium  for  the  voyage  from  St.  Domingo 
back  to  Hor.jteur.  Btrmon  v.  Woodhridgey  DcygL  751,  Mtjer  v- 
Oregson,  B   R,  Enjt.  24  G.  3.  S.  P.     Park,  389. 

ID.  Adiion  for  the  return  of  premium.  The  policy  was  <'  at 
and  from  Jamaica  to  London^  warranted  to  depart  with  convoy  for 
fhe  voya;:^e,  and  to  fail  on  or  before  the  ift  of  Augufi^  The  (hip 
failed  on  tMe  31ft  of  Jtily%  but  without  convoy.  The  jury  found 
in  addition  '^  that  the  confl-int  ufage  in  an  infurance  at  and  from 
Jamaica  to  London^  warranted  todt^part  with  convoy,  or  to  fail  on 
or  before  the  i  it  of  /iugufi^  when  the  Ihip  does  not  depart  with 
convoy,  or  fails  after  the  \  fl  of  A^gvfl^  is  to  return  the  premium, 
dedu£ling  one  hM  per  cent, '^  On  a  rafe  rcfcrvcd,  the  court  of 
B.  R*  were  of  opinion,  that  an  exprrfs  ufage  being  foundi  it  cured 
the  difficulty  ariCng  from  gn  apportionment^  and  the  poflea  waa 
delivered  to  the  plaiutiiK  Lmg  v.  Alief{y  B.  R^  J^afi.  25  (?•  3. 
Parky  390, 

Of  Infurances  upon. Lives. 

J.  dT  14  G»>  3«  c^  48./  i«  it  was  enacted,  «*  That  noinfuraoci^ 
^  (hould  be  made  by- any  perfon  or  perfoos*  bodies  politic  or 
corporate,  m  the  lift  or  Uvex  of  any  perfon  or  perfona,  or  any  other 
event  or  events  whatfocver,  wherein  the  perfoo  or  perfons^  for 
ivbofc  vifci  benefit,  or  on  wbofe  account  fuch  policies  (bould  be 
aad^ijhwld  baV0  no  interefty  «r  hy  V)oy  of  gaming  or  w^goring  i  and 
every  infurance  made  contrary  to  the  true  in^'^nt  and  meaniog 
ibcreof,  ibould  be  null  and  void  to  all  intenta  and  purpofest" 

St  i^j/fS*  .2.  It  was  further  ena£lcdt  *^  That  it  ftould  not  bt 
lawful  to  ipako  ^7  policy  or  policies  gn  ths  Ijd^  or  ii|f «s  of  any 
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perfon  or  perfons,  or  other  event  or  events^  without  infertlDg  In 
fuch  policy  or  policies  the  perfon'f  name  iotepefted  therein^  and 
for  whofe  ufe,  benefit,  or  on  whofe  account  fuch  policy  vas  fo 
made  and  underwrote,'*  . 

3.  Byy^^.  3.  ^<  That,  in  all  cafes  where  the  infured  had  an  in- 
tereft  in  fuch  life  or  lives,  event  or  <ventS)  no  greater  fum  fliould 
be  recovered  or  received  from  the  infurer  or  infurers  than  the 
amount  or  value  of  the  in  tereft  of  the  infured  io  fuch  life  or  lives, 
0r  other  event  or  events.** 

4.  A£iion  on  a  policy  of  infuraiice  on  the  life  of  J^fius  RMtffH^ 
from  the  ift  ot  Jum  1784  to  the  ift  of  Jufu  1785.  By  a  memo- 
randum  at  the  K»ot  of  the  policy^  it  was  declared  that  it  was  in- 
tended to  cover  the  fum  of  5000/.  due  from  litjffii  to  the  plaintiffi 
for  which  he  had  given  his  note.  Two  obje^ions  were  made  for 
the  defendant.  ift«  That  part  of  the  confideration  for  the  note 
was  money  won  at  play.  2d.  That  Ruplf  at  the  time  he  gave 
the  note,  was  an  infant.  Mr.  Juftice  BuUer  nonfuited  the  plain- 
tiflFon  the  ift  ground,  for  as  part  of  the  confideration  of  the  note 
was  for  a  gaming  tranfa£lion,  there  was  a  want  of  intereft  in  the 
plaintiflF.  On  the  id,  He  faid  that  he  took  the  intereft  to  be  con- 
tingent, for  Rujel  might  or  might  not  avoid  the  note,  and  he 
doubted  much  whether,  till  fo  avoided,  the  note  muft  not  be  taken 
againft  a  third  perfon  to  be  the  note  of  an  adult.  Dwyer  v.  JEeSr, 
Ltffidan  Sittings  aftfr  Hii  1788.     Park^  432. 

5*  When  an  ^infurance  is  made  upon  a  msn*s  life  who  goes  to 
fea,  and  the  ihip  in  which  he  fails  is  never  afterwards  heard  of} 
the  queftion,  whether  he  did  or  did  not  die  within  the  term  in- 
fured, is  a*  fad  to  be  afcertained  by  the  jury  from  the  circum- 
fiances  produced  in  evidence.  Etper  Lord  Mansfield^  if  the  cafe 
be  fo  doubtful  that  the  jury  cannot  form  an  opinion,  the  defend- 
ant ought  to  have  the  verdiSf  Patt^rfin  v.  Blach^  GuUdbaO^  Hil^ 
1782.    lb.  433. 

6.  Adion  on  a  policy  on  the  life  of  Sir  James  Rofs^  for  one 
year,  from  OBober  1769  to  OBoUr  1770,  nvarrantei  in  g€od  beakh 
at  the  time  oftnaking  the  policy.  Sir  James  bad  received  a  wound 
which  had  occafioned  a  palfy,  fo  that  he  could  not  retain  his  urine 
ptfoeceSf  which  was  not  mentioned  to  the  infurer  1  but  he  died  of 
a  malignant  fever  within  the  time,  with  which  it  was  proved  that 
this  wound  had  no  connection,  fer  Lord  Mansfield.  When  aq 
infurance  is  upon  a  warranty,  it  muft  be  proved,  that  tie  life  was 
jn/aB  a  good  one^  andfo  it  may  be  though  he  have  a  particular  infisrm 
ptity.  And  the  jury  found  a  verdift  for  the  plaintifl*,  under  hia 
)ord(hip's  direction.     Ro/s  v.  Brad/havf,  i  Black.  312. 

7*  A  man,  troubled  with  fpafms  and  cramps  from  violent  fits 
0f  the  gout,  is  a  life  capable  of  being  infured,  if  he  has  no  ficknefs 
at  the  time  to  make  it  an  unequal  contrail.  WHUs  v.  Pode^  GuHd^ 
fallf  Eaft.  1780.  cw.  Lord  Mansfield  C.  J. 

8.  In  this  fpecies  of  contraft  the  rifle  is  entire,  and  if  it  be 
once  begun  there  (hall  be  no  return  of  premium^  though  it  fliould 
!Deafe  tte  rery  next  day  after  it  comoicncei.    Per  Lord  JMb*/* 
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JlelL     In  Tyrit  y.  Fletcher^  Cw^.  699.  and  Bermm  T.  JFood^ 
ifndge^  Dougl.  758. 

Of  Infurance  agaioft  Fire. 

I.  A  CTION  of  covenant  upon  a  policy  of  infurance  from  fire^ 
'^^  in  which  there  was  a  provifo,  that  the  defendant8^/(0«/d[ 
not  be  liaili  in  cafe  the  famejhould  be  burnt  by  any  invafion  by  fireign 
enemies^  or  any  military  qr  ufurped  power  mbatfoever.  Tha  defeiH 
danta  plead,  ift.  The  general  ifluc,  and  adly,  that  the  premifeg 
were  burnt  by  an  ufifrped  power.  Ifiiie  being  joined  thereon>  it 
appeared  on  the  trials  that  on  the  ^7th  November .  a  mob  arofe  at 
Norvneb^  00  account  of  the  high  price  of  provifions^  and  deftiov* 
ed  quantitiea  of  flottr«  but  on  reading  the  proclamation  difperfea  } 
that  afterwards  another  mob  arofe,  and  burnt  the  making  office 
mentioned  in  th^olicy.  A  yerdi^  being  found  for  the  phintiff^ 
fubjeft  to  the  opinion  of  the  court  of  C.  B.  three  judges,  Gould 
J.  dijentieate,, were  of  opinion  that  this  was  not  a  burning  wtthiii 
the  proyifo*  ffrinhpatfr  v.  7^  Corporation  rf  the  Londm  JIffurm 
ance,  2  Wilff  363. 

2.  Where  the  words  in  the  policy  declare  that  the  infurers  will 
not  pay  any  damage  by  fire  which  happens  by  ntii/  commotion^ 
they  are  not  anfwerable  for  damages  by  fire  occ^fioned  by  an  in- 
furre£lion  of  the  people  for  the  purpofes  of  general  mifchief, 
though  not  amounting  to  a  rebellioSf  As  where  the  mob  in  1789 
rofe  in  the  city  of  London^  and  burnt  and  deftroyed  Roman  Ca- 
tholic chapels,  public  prifons,  and  the  hoiifes  of  various  indiyido«» 
«1a.  Langdali  v,  M^ofi  et  a/«  QuildbnU^  iiUcb.  1 780*  cor*  Lor4 
Mansfieid  C.  J« 

3.  Policies  of  iafmance  againft  fire  are  not  in  their  nature  af. 
fignable,  and  the  intereft  in  them  cannot  be  transfefied  from  emm 
perfon  to  another  without  the  exprcfs  confent  of  the  perfi>ns  who 
make  the  infurancCt  {0yn€b  a  at.  y.  DaJ^eUetai,  3  BrownU  PcarL 
Caf.  4^.     Tbe  Sad/er/  Comp.  y.  Badcodt  et  al.  S.  P.  %  Aik.  554^ 

4.  put  by  the  propofals  of  the  diffisient  offioes*  when  any  pet^ 
foa  dies  the  policy  and  intereft  therein  (hall  continue  to  the  heirt 
executor,  or  adminiftrator  refpe£liyely  to  whom  the  property  in^ 
fored  (ball  belong ;  providedy  befoce  any  new  payment  be  made^ 
they  da  procure  their  right  to  be  indorfed  on  the  policy  at  the 
officetor  the  premium  to  be  paid  ii|  the  n^mr  of  tbe  laid  l^^iri 
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'*^'***-    (C)  Orders  as  to  Ghildrea  of  Parents  being  rated. 

^HE  defendant  was  indided  for  rcfufing  to  obey  an  order  of 
-^  feflions  for  maintaining  his  tinro  infant  grand-children,  k 
was  moved  in  arrefl  of  judgment  that  this  is  a  new  offence,  cre« 
ated  by  43  E/iz.  c.  a./  7.  for  which  a  particular  penalty  and  a 
fpecific  method  of  recovering  it  is  givcn^  and  that  therefore  the 
party  cannot  be  puniflicd  by  indictment.  Sedper  Lord  Mansfieid 
—In  the  prefent  cafe  a  remedy  e^pifted  before  the  (latute,  fordif* 
obedience  to  an  order  of  feflions  is  an  ofience  indi£table  at  com* 
mon  law,  fo  that  there  are  two  remedies,  of  which  the  prefent  is 
one.     Rex  v.  Robin/on^  2  Burr.  799. 

t 

t6V8ii.4«4-        (D)  Poor  Rates.     By  whom  made,  and  how. 

I.  TF  the  orerfeers  refufe  to  make  a  rate,  the  court  of  K.  B.  will 

^  gratit  a  mandamus  to  compel  them ;  but  not  to  make  an 
equal  rate,  for  it  is  to  be  prefumed  the  overfeers  will  do  juftice  \ 
and  if  not|  the  proper  remedy  is  by  appeal  to  the  feflions.  ^/w 
T.  Barnftapky  i  Barnard*.  137. 

2.  So  the  court  refufed  to  grant  a  mandamus^  direAing  them 
to  infert  particular  perfons  in  the  rate  upon  afiidavits  of  their  be- 
ing left  out  to  prevent  their  having  votes  for  parliament  men*  Rn^ 
T.  The  Churchwardens  of  WeoUy^  2  Stra.  1 259. 

3*  A  motion  for  a  mandamus  was  made  to  dired  the  juftices 
of  Canterbury  to  rate  perfonal  property,  but  the  rule  was  dif- 
charged  on  (hewing  caufe.  Rex  v«  Jufltces  oj  Canterbury^  i  B^ti 
by  Conjly  112.  pL  154. 

'  4,  A  motion  was  made  for  a  mandamus  to  the  officers  of  &. 
Georges  Middie/eXf  to  make  a  monthly  rate,  the  rates  now  being 
made  quarterly.  Lord  Mansfield  faid,  it  feemed  full  as  well  to 
make  a  rate  for  three  as  for  one  month,  and  difcbarged  the  rule, 
£.  10  G.  3.     2  Bl.  Rep.  694. 

5.  The  feflions  have  no  original  power  to  order  an  afleflment 
to  be  made,  but  only  if  it  come  before  them  by  way  of  appeal, 
and  a  rate  was  quaflbed  on  this  gound  without  defence*  Rm  t« 
^etfard^  Eaft.  2  LQrd  Raym*  798, 
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Of  allowing  the  Rate. 

!•  A  Mandamus  ifltted  to  the  juftic^s  to  (ign  a  poor  rate  mailo 
^*  by  the  churchwardens  and  overfeers.  Before  the  return 
9  motion  was  made  to  fuperfede  it  on  feveral  obje£lions  to  its 
fairnefSf  and  that  this  would  be  fpeedier  and  better  for  the  poor 
than  to  referye  the  debate  of  them  for  a  forn^al  return.  Bed  per 
rwr,— The  two  jufticet  are  neccflary  to  fign  the  rate  only  by  way 
of  form,  for  it  is  the  churchwardens  and  overfeers  who  are  to 
ipake  it.  Whether  it  be  a  fair  rate  is  a  quellion  intended  for  the 
jurifdi^lion  of  the  feflionS|  and  not  for  our  examination ;  and  on 
the  jiiftices  returningi  that  they  could  not  allow  the  rate  as  not 
being  proper,  the  court  quaflied  the  returni  and  ordered  an  at- 
tachment. Rex  V.  The  Jufiices  of  Dorchejter^  Stra.  393.  Rex  r. 
Uttoxeter,  Eajf.  5  G-  i.  tJ.  P.    3  DougL  on  E/eff.  142.  in  notes, 

a.  So  where  juftices  kept  out  of  the  way  to  avoid  being  ferved 
with  a  mandamus  to  (ign  a  poor  rate,  the  court  granted  an  attach- 
ment for  the  <;onten)pt.  Rex  v.  Edwards  and  Symonds^  Biach.  Rep. 

631. 

3.  Mandamus  to  the  juftices  of  Wotton  B'ajffet  to  allow  a  rate^ 
returnj  that  ever  fince  43  Eliz.  c.  2.  the  juflices  have  appointed 
four,  threCj  or  two  overfeers  within  the  borough,  and  that  they 
have  always  made  rates  within  their  jurifdiftion,  and  that  the  rate 
oflered  to  them  was  made  by  overfeers  appointed  by  the  jufticef 
of  the  county,  and  not  of  the  borough.  Per  cur. — ^The  return 
muft  be  confirmed.  Rex  v.  FoNy^  Trin.  27  iff  28  G.  2.  2  Bott 
by  Confix  62.  pL  8o« 

(E)  Poor  Rates. '  Liable  what.     Perfonal  Property*  tsv^n.^^^ 

I.  lN  the  King  an4  Witney^  Lord  Mansfield  doubted  of  the 
^  opinion  that  a  tradefman  is  taxable  for  his  (lock  in  trade^  as 
is  reported  in  Reg.  v.  Barkings  Ld.  Raym,  1280.  16  Vin.  AbTf 
426.^/.  7.  and  faid  that  the  queftion  there  was  not  before  the 
court.  5  Burr.  2634  See  alfo  Rex  v.  Juftices  of  Canterbury^ 
I  Bott  by  ConJI^  1 12.  pi.  154. 

2.  A  poors*  rate  was  made,  which  on  appeal  the  feflions 
quaihed,  ftatinffy  as  the  ground  in  their  order,  that  it  appeared  to 
^em  that  A.  B.  and  C.  were  poflVfled  as  co-partners  of  ftock  in 
trade,  and  bufinefs  of  common  brewers  and  maltflers  in  the  parifh 
of  R*  to  the  value  of  4000/.  for  no  part  of  which  had  the  co» 
partners  been  aflefled  in  the  rate,  and  that  it  don't  appear  that 
ftock  in  trade  had  ever  before  been  rated  in  that  parifh.  The  court 
inclined  to  think  the  property  not  rateable,  but  qaaDicd  the  ord^r 
of  feffions,  on  the  ground  that  the  juftices  had  quafhed  inftead  of 
amending  the  rate.    Rgx  v.  Ringwood^  C$wp.  3 16. 

3.  It 


4i8  ^    poor, 

3*  It  it  a  rery  different  queftioti^  whether  perfond  property  If 
to  be  rated  to  the  utmoft  ezte at,  or  not  at  all.  It  would  noke 
the  poor  laws  Terf  opprcflirc  if  every  man  who  has  money  in  the 
funds  (hould  be  liable^  lawyers  for  their  fee^i  foldiers  u>r  their 
pay,  and  the  like.  But  where  men  are  occupiers  of  hoofes  and 
have  a  ftock  in  trade,  whether  that  may  be  taken  into  conGd^ra* 
tion  is  a  different  queftioni  fome  perfonal  eftate  may  be  nteabley 
hit  it  tnuji  be  local  and  vifikh  pnpirtjf  vnthin  thfparifi}*  It  would 
be  material  to  ftate  what  has  been  the  cuftom  ol  rating  i  if  the 
ufage  has  been  to  take  in  ftock  in  trade,  there  wo^Id  be  very  good 
right  to  fupport  itf  Per  X^rd  Af^nsfieUf  Ri9  ▼•  Qmrdwardtm 
tfAndovir^  Coup,  550. 

4*  On  (hewing  caufe  againft  a  rule  for  quaQiing  an  order  of 
feflions  confirming  a  poor  ratCi  it  appeared  that  the  appellant  was 
a  clothier»  and  was  rated  in  refpeQ  of  his  ftock  in  the  cloathing 
trade  which  he  had  in  |he  parifli,  Lord  ManffieU  aiked  what 
nfage  had  heretofore  been  in  this  pbce  with  refpe£^  to  rating 
ftock  in  tradr ;  and  being  told  that  it  was  waived  by  agrceroenti 
he  faid  it  could  not  be,  and  that  the  cafe  muft  be  fent  back  to  the 
feflions  to  ftate  the  ufage,  when  it  appearing  to  be  the  cuftom 
there  to  rate  perfons  for  their  ftock  in  trade,  the  court  ordered  th^ 
rate  to  ftand.    Rex  v.  ifi//,  Cov)f.  613, 

5.  So  where  a  butcher  was  rated  for  his  ftocfc  in  trade  in  a 
parifli  where  the  uninterrupted  ufa^e  fince  ^j  of  JS/ts.  had  been 
to  rate  it,  the  rate  was  affirmed,  i^«  v.  Jami  liodd^  Cold.  147^ 
9  6.  An  officer  is  not  rateable  to  the  relief  of  the  poor  for  his 
falary  as  fupcrintendant  of  fait  works  in  the  parifli.  Rfx  v*  5i«tf- 
Jleet^  J  Bctt  by  Conft^  109. /A  152.     4  Bitrr.  201 1* 

7.  Ships  are  rateable  in  that  parifli  where  the  port  it  from 
whence  they  trade.     Rex  v.  $•  W}^  W  ^hers^  4  7erm^  Rjf^  771* 

AW.  Rep.  111. 

8.  The  intereft  of  money  is  not  rateable.  ^,  Neither  ia  prin* 
cipal  money  unemployed.  Per  Bullet  J.  and  Grrfe  J.  JUord  Km* 
yon  Ch.  J.  befitante^  AJbhurft  "].  ahfente.    lb, 

I.  Neither  is  the  falary  of  the  colle^ior  of  the  cuftomsj  or  the 
•pay  of  a  captain  of  the  navy,  or  the  pay  of  the  mafter  of  a 
trading  vcflel,  or  the  falary  of  a  clerk  to  a  merchant.    Ik 

10.  A  man's  houfehold  goods  and  furniture  are  not  rateable.  B\ 
IX.  But  the  ftock  in  trade  of  a  fliopkecper  is. 
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Profits  rateable  in  refped  of  an  Intereft  ia  the  Soil 

S.  1/^ING  ChaHes  granted  liberty  by  patent  to  enCt  lif  ht*honles 
-^  at  Harnvuif  and  towards  the  maintenance  of  them  certain 
tolls  and  duties  were  made^  payable  by  all  (hips  paflbag  or  coming 
into  that  harbour.  Part  of  the  duties  ariflug  from  thefe  light- 
houfes  are  coUeOed  at  H.  the  reft  at  different  parU  of  the  Ung- 
dom,  and  no  other  advantage  but  the  tolls  arife  to  the  proprietor 
from  the  light-houfcs;  1l?ha  defendant  did  not  sefide  in  the  pari<H 


but  occttpifd  the  Jight-houfes  by  two  of  bit  mcBf  who  w«re  kept 
to  attend  the  lamps,  fires,  Vc.  The  court  were  of  opinion  that 
the  defendant  ou^t  not  to  hare  been  rated.  That  they  have  not 
rated  the  houfe  but  the  tolls,  which  are  not  locally  fituated  in  the 
pariQi,  and  therefore  are  not  rateable  there.  Rex  v.  Martin  lU* 
bowe  Efq.  Mich*  la  G.  3.    i  Bott  by  Confix  1 15. //.  1 53. 

2.  A  doclc  company  convert  land  in  a  parUb  into  part  of  % 
dock,  they  arc  rateable  to  the  maiotenanpe  of  the  poor  for  fo 
much  of  the  annual  profits  of  the  dock  as  the  proportion  of  its 
extent  in  the  parifli  bears  to  the  whqle.  i^^  v.  Thi  D^ck  Com* 
fanj  ofHuUy  1  Term  Rep.  219. 

3.  The  defendant  rented  four  acres  of  land,  with  buildings 
thereon,  and  a  certain  well  of  mineral  water  thereout  arifing  at 
the  yearly  fum  of  ioq/.  the  lands  and  buildings  being  of  the  9ii<* 
nual  value  of  90A  He  is  rated  to  the  poor  as  for  an  eflate  of 
looA,  and  the  rate  is  good  j  for  by  Lord  Mansfield^  this  is  not  a 
rate  upon  the  profits  of  the  well,  but  upon  four  acres  of  laud,  the 
▼alue  of  which  arifes  partly  from  the  buildings  and  partly  from 
the  fpriog  that  produces  the  mineral  water*  Riu  v.  MiUer^  Co^p. 
619. 

4.  A  machine  houfe,  the  principal  annual  value  of  #hich  arifies 
from  the  ufe  of  the  fteelyard  in  it  for  weighing  wai^gons,  ^c.  is 
afleflable  to  the  poor,  ftsn  v.  £/.  Nichola^^  Ghmctjltr^  Cald.  a62. 
I  Term  Rep.  7^3.  n, 

5*  So  an  houfe  with  a  carding  engine  in  it,  defcribed  in  the 
rate  as  an  engine  Imfii^  and  both  let  and  occupied  together,  thougl|. 
it  does  not  appear  whether  the  engine  is  fixed  to  die  building,  i$ 
confidened  as  an  entire  fubjed,  and  rate^le  to  the  poor  to  the  ex- 
tent of  thtir  apoual  value.  Rex  v.  H»gg%  i  Term  B^.  721.  Cai(L 

6.  A  barge  way  and  toll  gate  purchafed  by  thccity  of  London^ 
by  virtue  of  17  G.  3.  c*  i8»  are  rateable  to  the  poor  in  the  parifli 
where  they  are  fituated,  as  well  for  the  tolls  which  become  due 
there  as  the  other  profits,  for  they  have  an  intereft  in  the  foil,  in 
vefped  of  which  they  take  the  tolls.  Rex  v.  The  Mayor  of  Lon^ 
4on^  4  Term  Rep.  21. 

7.  A  leflee  of  lead  mines,  whereon  no  rent  is  referved  other 
than  a  certain  portion  of  the  ore  to  be  raifed,  is  not  rateable  un^ 
dtf  the  43  Eiiz^i  for  the  term  ufed  in  it  <<  coal  mine/'  exprefsly 
excludes  other  mines,  and  there  is  a  good  ground  for  exempting 
them,  as  they  are  liable  to  much  more  hazard  and  expence.  Go' 
ynnmr  and  Company  for  fmcbing  ehwn  Lead  v.  Ricbardfon^  3  Burr^ 
3^41.     Black.  349* 

8.  The  defendant  was  rated  for  his  manor,  confining,  as  wat 
ftatcd,  of  quit*fttntS|  fines  for  renewal  of  copyholds,  and  other 
cafual  fruit,  and  profits  amoonting  in  the  whole  to  1 30/.  a-year. 
The  court  were  of  opinion  that  they  were  not  rateable.  Rex  v> 
f^andevfoU^  2  Bmrr.  99 1 .     BlacL  212. 

9*  Where  a  lefiee  under  the  crown  of  certain  lead  mines  re- 
cetred  the  duties  of  lot  and  copci  whidi  are  paid  by  the  advent 

turers. 
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tarers,  without  tny  rlfk  or  eipenctf  to  him  in  working  the  min^f, 
he  is  rateable  to.  the  poor.  Rawls  ?•  GUI  isf  aL  Cowfi.  45 1 .  Xfx 
▼.  St.  JgneSf  S.  P.  3  Term  Rep.  480. 

io«  Trefpafs  for  taking  the  plaintiff's  cattle  on  a  diftrefs  for 
the  poor  rate*  The  queftion  was,  Whether  the  herbage  and 
pannage  of  a  foreft  were  rateable.  The  canfe  was  tried  twice, 
when  the  judges  at  nifipriuf^  Mr.  Juftice  Blackft9me  and  Mr.  Jof- 
tice  AJbhipftf  were  fererally  of  opinion,  that  they  were  not  rate- 
able. But  the  court  of  King's  Bench,  on  the  authority  of  Tht 
C^rporaiwm  9/  Wtchhom  ▼*  the  Mojor^  cited  in  17  Vin.  Abr.  425. 
from  3  Keh.  540  ,  granted  a  new  trial,  that  the  point  might  bo 
fettled  on  a  fpecial  ?erdid )  but  it  feems  not  to  have  come  on 
again.     J^nes  v.  MaunfMy  Dough  289. 

11.  In  Lord  Butt  v.  tirindall^  Lord  A^fan$fiiid  C\k.  J.  was  of 
opinio  that  the  herbage  and  pannage  of  a  park  which  were 
granted  to]the  ranger  were  not  rateable,  not  baring  yielded  him  any 
profit     I  Term  Rep.  358* 

12.  The  tubes  of  fi(b  are  rateable,  though  the  reft  of  the  fifh 
Oiught  may  not  be  fo;  for  the  party  receives  a  certain  benrfit 
arifing  from  the  tithe  of  fi(h  in  the  pari(b,  and  runs  no  ri(k.  Re» 
CarlyoM,  3  lermRep.  385. 

13.  A  fum  of  money  made  payable  annually  by  the  owners  of 
land  in  lieu  of  tithes  is  liable  to  the  poori*  rate.  Lomndis  v.  Hom^ 
IS  al.%  Bl.  Rep.  1252. 

14.  So  are  payments  in  lieu  of  tithes  fettled  under  a  compro- 
mife  between  a  parfon  and  a  parifii,  and  oonfirmed  by  a£i  of  par- 
liament.    R!ami  T.  Piikifigf  Gald.  196. 

I  s*  Vidr  Rex  ▼.  ?W/,  where  a  parochial  affeflinent,  feftled  by 
19  G.  3.  c.  6o.  for  the  vicar  of  St.  MubaePs  in  Cmtentry^  was  held 
not  rateable.     Doug!.  40  r. 

16.  The  leffee  of  a  private  building  covenanted  by  his  kafe  to 
ufc  it  always  as  a  chapel  where  the  iervice  for  the  chuich  of 
England  fliould  be  ufed,  to  pay  the  clergymen  and  other  officers 
belonging  to  it,  and  defray  all  other  expenccs  of  its  fupport  and 
maintenancCi  he  receiving  all  the  emoluments  arifing  from  pews  or 
feats  therein.  This  building  is  rateable  to  the  poor.  Roijon  v« 
Hyde,  Cald*  310. 

17.  The  warden  of  the  Fleet  is  afleflable  to  the  poor's  rate  for 
the  profits  of  his  office.  Rex  v.  John  Eyles,  HiL  24  6.  3.  i  Boit 
by  Cpn/i^  160.  pi.  175. 

18.  A.  contra  As  with  B.  and  others  for  certain -way-leaves 
over  their  lands,  and  the  liberty  of  making  waggon  ways  in  the 
mod  convenient  ciire£lion  towards  a  river  for  a  term  of  ytatSy 
paying  a  certain  fum  yearly.  He  obtains  leave,  but  lays  no  wag- 
gon way  in  any  of  their  lands,  except  apart  in  which  he  is  tenant 
in  common  with  B.  He  has  alfo  the  ufe  of  a  waggon  way  o^ 
cupied  by  C,  paying  him  fo  much  per  ton  for  the  goods  carried 
over  it.  He  is  not  rateable  to  the  poor  for  thefc  way«leaves«  For 
per.  cur.  it  is  only  an  eafement,  and  if  he  were  rated  for  his  right 
of  pafiage  it  would  be  a  double  rate»  and  this  is  not  like  the  cafe 

o£ 


e^  i  grant  of  land  to  be  ufed  in  a  manner  incompatible  with  any 
other  9iode  of  enjoying  it.  For  if  grafs  were  to  grow  on  the 
%ay9  the  owner  of  the  land  would  have  a  right  to  feed  his  cattle 
Dn  it.     Itex  v»  H^.  JoUifet  2  Term  Rep.  90. 

Ground  yieldiDg  no  Profit. 


1p  ART  of  the  ground  on  which  houfes  had  flood,  being  con* 
-^  verted  into  an  acre  planted  with  trees  for  ornament  and 
yielding  no  profit,  is  rateable  to  the  poor.    Rex  v.  Gardiner^ 

CTWp.  79. 

The  Tolls  arifing  from  Navigation.  Where  rateable. 

f .  "^HE  right  of  n^avigation  of  a  river,  with  the  tolls  thereof, 
^  with  power  to  ere£^  fluices  and  (launches,  is  granted  bj 
letters  patent*  Tolls  which  are  paid  for  paffing  through  eacn 
fluice  are  rateable  to  the  poor  rate  of  the  pari(h  in  which  that 
fluice  is  ereded,  though  the  grantee  reiides  elfewhere,  and  the 
tolls  are  colleded  in  another  parifli.  Rex  v.  Cardington^  Cnvp* 
581. 

a^  A  navigable  canal  extends  29  miles,  2790  yards  of  it  lie 
within  the  local  limits  of  the  townfliip  of  Leeds.  The  proprietors 
of  it  are  rated  to  the  fupport  of  the  poor  at  L,  for  the  tolls  arifing 
out  of  this  navigation,  at  a  fum  confidcrably  greater  in  proportion 
to  the  whole  produce  than  that  which  the  length  of  the  canal  in 
the  townfliip  of  Leeds  bore  to  the  reft  of  it*  It  was  argued,  that 
being  evidently  difproportionate  to  the  extent  of  the  navigation^ 
the  rate  was  bad,  fince  the  proprietors  were  not  liable  to  be  rated 
for  more  than  the  proportion  of  the  tolls  which  became  due  in  the 
townlhip  of  LeedSf  and  here  they  were  rated  for  more  \  fo  that  jL. 
received  contribution  from  profits  which  accrued  in  other  places^ 
and  for  which  the  proprietors  will  be  liable  there.  The  court 
refufed  to  quafli  the  rate,  on  the  ground  that  it  did  not  appear  to  be 
ananifeftly  unequal  on  the  face  of  it,  and  they  never  enter  into  the 
qucftion  of  inequality.  But  by  BuUer  J.  If  a  perfon  have  pro- 
perty in  Tork/bire^  and  receive  it  in  London^  he  (hall  not  be  rated 
for  it  in  London.  A  toll  muft  be  confidered  to  be  paid  at  the  place 
where  it  becomes  due,  and  not  at  the  end  of  every  mile  for  that 
mile ;  for  it  is  an  entire  contraA  to  carry  the  goods  the  whole 
tiiftance  intended,  and  the  hire  is  payable  at  the  place  to  which  by 
that  contrad  they  are  to  be  carried.  Rex  v.  The  Undertakers  if 
the  Aire  and  Colder  Navigation^  %  Term  Rep.  660. 

3.  A  barge  way  and  toll  gate  is  Ctuated  in  the  hamlet  of  H.^ 
and  the  herbage  and  pafture  of  the  way  are  let  out  to  leafe  (  the 
owners  of  the  tolls  have  an  intereft  in  the  foil,  in  refpe£l  of  which 
thev  may  be  rated  for  the  tolls,  which  are  an  adventitious  profit 

i^Dg  out  oi  t^c  land|  and  fovb  tolkj  as  become  due  in  H.  for 

navigating 
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hairigattitg  Veflek  there,  are  rateable  there  althdngh  eoUeAe^  iii 
another  parifli.  RiM  ?•  Tit  Maj&r^  &!r.  €f  Li^nim^  4  TVni 
Rep>  21. 

4.  fiy  a  navigation  a£i«  the  proprietors  aie  entitled  to  a  toll  of 
4r.  per  ton  for  goods  carried  from  22.  to  N.  and  from  ^.  to  J?., 
and  to  a  proportionable  fum  for  any  lefs  diftance  $  and  they  are 
enabled  to  colk£l  the  tolls  at  any  intermediate  place  on  tlie  na?i- 
gation,  and  to  diftrain  for  them  if  unpaid.  If  goods  afe  carried 
from  R.  to  N*^  this  is  one  integral  toyage  \  the  tolls  are  due  at 
N.  where  the  voyage  is  completed,  arid  are  rateable  there,  though 
they  are  coHe£led  at  foroe  intermediate  parilh.  Rtk  ¥•  Pagh 
4  Ttrm  Rep.  543.     Nol.  Rep.  35. 

5.  Where  the  tolls  of  a  navigation  were  vefted  by  ftatute  in 
certain  commillionersi  to  be  applied  by  them  to  the  pui^fes  of 
the  a<^|  and  no  other  ufe  nuhatfoevtr^  they  are  not  rateable  to  the 
poor.  Rex  v.  The  Commtffioners  of  Salterns  Load  Sluice  Navigatinif 
4  Term  Rep.  730.     No/.  Rep.  90. 

Property  of  the  Ctrown  and  the  Public* 

it  T>  OY  AL  palaces  are  not  liable  to  be  rated.    Reft  v.  Matbewi 

-*^   Cald.  I. 

2.  Kor  buildings  applied  to  public  purpofes^  Lord  AnAerf  t« 
Lord  SommefSf  z  Term  Rep,  375. 

3.  The  ranger  of  a  royal  park,  in  which  there  is  inclofed  arable 
land  fowed  by  the  king's  fervants  with  the  ranger^s  corn,  reaped 
by  him  for  his  own  benefit,  and  the  draw  appropriated  to  the  ufe 
of  the  king's  horfes,  is  an  occupier  of  this  land,  and  tateaUe  as 
fuch*     Lord  Bute  y.  Grindall^  1  Term  Rep.-^'^i. 

4.  An  under-keeper  of  a  royal  park,  occupying  fepatately,  by 
virtue  of  his  office,  an  houfe  and  land  in  that  park,  is  rateable  for 
them  to  the  maintenance  of  the  poor.     Rex  1.  Mathews^  Cold,  f . 

5.  Where  the  fcite  of  a  palace  is  demifed  to  a  fubjefl  for  a  cer- 
tain permanent  intereft,  the  grantees  who  occupy  it^  are  rateable 
to  the  poor.  Duke  of  Portiand  v.  The  Parijb  C^fieers  rfSt.  Mar- 
garefi^  WeJIminfter^  at  nifi  prius  H.  33  G.  %4  Wynnis  Amdj/uef 
the  Poor  Laws,  p.  60* 

What  Places  are  oot  rateable  as  not  having  Occupiers. 

1.  nrHE  apartments  in  an  fae^itali  inhabited  by  the  fick  or  by 
'  fevtaAts  wlio  attend  tbetf«  for  their  livelihood^  are  not  rate- 
able, for  there  are  no  oecvpiers  to  fate.  It  wotid  be  abfurd  to 
call  the  poor  objeQs  of  the  chavky  fe  fov  this  parpofe ;  neither 
can  the  tefleea  of  the  hofpital,  in  truft  for  the  charitable  pnrpofes 
to  whieh  it  applied^  be  oonideied  ae  foeh.    Rem  v.  Tii  Ooapms 

ofSi.  ZiinlrV  Ho^at^  a  Airf.  iq$j.    BMk  a4^ 

2.  But 


4«  tint  thofe  apartments  in  them  which  are  inhabited  by  offi- 
cers belonging  to  the  hofpitaly  as  the  chaplain^  may  be  rated  as 
6n^\c  tenements,  of  which  thefe  officers  are  the  occupiers.  It. 
JSyre  y»  Sma/ipact,  cited  Burr,  1059.  S.  P.  Said  alfo  to  be  deter- 
mined by  all  the  judges  in  the  cafe  of  Greenwich  hofpitai. 

3.  Where  hQufes  belonging  to  an  hoipital  had  been  rated  to  the 
poor,  and  the  goTernors  poll  them  down  and  tttd  buildings  on 
the  fcite  for  the  nfe  of  the  hofpitali  and  inclofe  an  area  for  the 
benefit  of  the  pitients,  thefe  premifes  are  not  rat<>able,  for  there 
is  no  occupier.  Rem  v.  Inhabitants  of  St,  Bartholomew  the  Le/i, 
4  Burr,  2435. 

4.  A  corporationi  feifed  in  fee  for. their  own  profit,  are  to  be 
conlidered  as  occupiers  or  inhabitants  within  the  43  of  JE/12.,  and 
are  rateable  to  the  poor  in  their  corporate  capacity.  Rgx  r. 
Gardner y  Cawp,  79. 

5.  An  alms-houfe,  wholly  occupied  by  objeAs  of  a  charity  or 
their  attendants,  and  of  which  no  profit  is  made,  althoagh  the  ab- 
folute  property  of  it  is  in  the  perfon  who  gives  the  alms,  has  no 
legal  occupiers,  and  is  not  an  object  of  taxation  under  the  poor 
laws.     Rem  v.  Peier  IFaldo,  CaU.  358. 

6«  The  colonel  of  a  troop  of  the  horfe  guards,  in  confequence 
of  a  warrant  nnder  the  fign  manual,  took  a  leafe  of  ftables  for  the 
nfe  of  the  regiment ;  no  perfons  lived  there,  except  two  grooms 
paid  to  take  care  of  the  horfes  The  colonel  is  a  truftee  for  the. 
public,  deriving  no  benefit  to  himfelf,  and  is  not  rateable  as  the  oc- 
cupier of  the  premlfes  ;  and  thr  property  in  quellion  is  to  be  con- 
lidered either  as  part  of  the  poficilioas  of  the  crown  or  of  the  pub- 
lic, neither  of  which  are  liable  to  be  rated.  Lerd  Amberft  v.  Lord 
Sommers^  a  Term  Rep.  375. 

7.  But  the  owner  of  ftables,  in  the  parilb  of  Mary^le^hne^ 
tented  by  the  colonel  of  a  troop  of  horfe  by  the  authority  of  the 
king,  for  the  ufe  of  the  troop,  is  liable  to  be  aflefied  for  them  ta 
the  rates  coUeded  in  th4t  parifii,  under  the  10  G,  3.  c.  23.  Ectcr"- 
Jail  v.  Briggij  4  Term  Rep,  6, 

8.  Where  the  feflions  luund,  in  the  cafe  dated  for  the  opinion 
of  EL.  B»,  that  the  matter  gunner  at  Seaford  was  the  occupier  of  the 
battery  houfe  there,  which  vpis  the  property  of  the  crown,  and 
that  be  was  removaible  at  pleafure  f^om  his  ofiice,  the  court  held 
that  being  found  occupier  precluded  the  queftion  of  his  not  being 
rateable,  though  it  might  liave  been  contended  below  that  he  was 
SK>t  occupier  in  the  legal  fenie  of  the  word.  Ren  r,  Hurdi/p 
3  Term  Ref.  497. 

9.  A  private  ftatute  in  la  Car,  2,  refted  lands  in  truftees  for 
the  ufe  of  a  free  fchool  and  other  eleemofynary  purpofes.  and 
enaAed  tiat  tbef  fiouU  he^  free  difcbarged  and  ncquitted frem  and 

fitJl  mt  be  rated  to  any  manner  of  public  ta»^  affeffment^  or  charge 
nobaifoever.  The  court  were  of  opinion  that  the.  poor  rate  was  a 
put»lic  tax  mthin  the  meaning  of  this  ad,  and  that  the  lands  are 

fot  catcaUe«    Ritn  r*  ScQtt^  3  Tjrm  R^.  60^. 

io»  Chambeiy 
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10.  Chaihberl  in  an  inn  of  court  or  of  chancery  ate  not  liabk 
to  be  aflcflcd  to  the  poor's  rate  of  the  pariOi  in  which  they  art 
fituAtcd,  within  the  intent  and  meaning  of  43  £/iz.  c.  a.  Jumm 
T.  Horfenail  tt  aL  Cofnyn's  Rep\  534.     Fi(L  alfo  Rex  T«  JufHces  rf 

Pittrbornigh^  Gaid.  23  ^» 

« 

»^^°'4««.  (G)  Rates  good  or  ttot  and  fet  afide  in  ^Kat  Cafei, 

Inequality  on  the  Face  of  it^ 

i.yt  was  moved  to  fet  afide  an  order  of  felBona  confirming  a 
^  rate,  whereby  the  occupiers  of  land  were  aflefled  at  three- 
fourths  of  the  yearly  faluCi  and  occupiers  of  houfes  at  only  one- 
half,  as  being  on  the  face  of  if  unequal.  Sedper  cur.  Here  is  no 
apparent  inequality,  and  we  are  not  to  prefume  it.  There  may 
be  reafons  to  make  a  difference  between  lands  and  houfea*  Rtx 
T.  Brograve^  4  Burr.  2491^  / 

2.  On  an  appeal  againft  a  rate  the  feflions  confirm  it,  and  fiate 
theobje^ion  to  be,  that  no  difference  was  made  in  affefling  tene* 
ments  and  farms,  confiding  of  lands  and  cottages  or  dwellings 
houfes,  whereas  the  cuftom  was  to  rate  the  former  in  the  propor- 
tion of  one  penny  in  the  pound,  and  the  latter  of  three  farthings, 
the  clear  income  of  the  latter  being  to  the  former  in  that  rate. 
Ptr  Lord  Mansfield*  The  queftion  is,  does  the  rate  appear  on  the 
face  of  it  to  be  unequal  ?  Unlefs  it  manifeftly  does,  the  court  will 
prefume  it  equal.  Rate  affirmed.  Rex  v.  Butler  et  al.  Cold.  93. 
Rex  ▼.  Hardy ^  Cowp.  579.  S.  P. 

3.  A  rate  was  appealed  againft  as  unequal,  becaufe  lands  were 
rated  at  a  penny  and  houfes  at  three  farthings  in  the  pound.  The 
feflions  quafli  the  rate,  and  order  a  new  equal  affeffment  to  be 
made,  which  was  affirmed  in  B.  R*  Lord  Mansfieid  C  J.  The 
court  has  laid  down  no  general  rule  as  to  the  mode  of  aileffing 
houfes  and  land.  The  proportion  in  which  they  contribute  muft 
ever  depend  upon  local  circumftances,  and  if  nioe*tcnths  of  ihe 
burthen  arife  from  houfes,  it  ought  to  influence  the  judgment  of 
the  court  below  in  adjufting^the  proportion*  Rex  r*  Sanduad, 
otherwife  Swannage^  Caid.  105* 

Where  raifed  for  other  Purpofes  than  fupporting  the 

Poon 

I.  A  Rate  cannot  be  made  to  reimburfe  an  overfeer^  but  only 
^^  to  raife  money  for  the  relief  of  the  poor ;  for  the  ftatute 
is  ezprefsly  fo,  and  muft  be  purfued.  An  oyerfeer  is  not.  bound 
to  lay  out  money  till  he  has  it  $  if  he  does,  he  muft  make  a  new 
rate,  and  out  of  that  he  may  retain.  But  a  man^mtrx  cannot  be 
granted  dire£ting  them  to  make  one  for  the  pnrpofc.  Tawxe]f% 
cafe.    %Salk.^9i. 

%.  So 
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i.  So  where  the  title  of  a  rate  was  *'  an  aiTefTmenty  C^r.  for  the 
llfCeflary  relief  of  the  poor^  and  towards  payment  ^f 'money  borrowed 
jfor  repairing  and  rebuilding  the  workboufe^^  The  court  were  of 
Opinion  that  one  of  the  purpofes  for  which  it  was  made  being  to 
repay  money  borrowed,  it  muft  be  quaOied  on  the  authority  of 
ICawnef^  cafe.     Reie  ▼.  Worrell^  DougL  III. 

3;  Overfeers  may  make  a  rate  to  reimburfe  themfelves  for  law 
cxpencet  neceflarily  incurred*    Rex  y^  Michlefieidy  HiL  05  G.  3* 

1  Bott  by  ConJ^  78.  pL  103^ 

Wh^re  it  ihould  be  quafhed.     Where  amended. 

.!•  A  PPEAL  againft  a  rate^  becaufe  many  man ufadurers  of 
'^^  blankets  and  other  traders  were  not  aflcflfcd  in  it  for  their 
ftocks  in  trader  The  rate  was  quaihed  by  the  'feflions  on  that 
ground*  The  court  held  the  order  of  feflions  to  be  wrong  in 
quafliing  the  rate,  for  th^y  ought  to  have  added  thofe  ptrfonsand 
Uiat  property  which  they  thought  to  be  illegally  omitted,  and 
quaflied  their  order.     Rex  y.  Wiinej^  5  Burr*  2634.     Bott^  34. 

2  Black.  709* 

2.  So  where  the  ftock  in  trade  of  common  brewers  and  maltfters 
Ixras  omitted,  and  the  rate  quaflied  on  appeal^  the  court  quaflied 
the  order  of  feflions,  becaufe  they  fliould  have  amended  the  rate* 
Rex  V.  Ringwood^  Cowp.  326. 

3,  But  where  a  rate  was  quaflied  becaufe  the  owner  of  a  num« 
ber  of  houfes  was  rated  for  them  in  grofs,  and  not  the  occupiers 
feverallyi  the  court  were  of  opinion  that  the  feflions  did  right, 
and  couid  not  have  amended  it,  for  the  infertion  of  the  names 
would  alter  the  other  afleflments«  Rex  v.  St.  Catherine's^  Gloucef- 
ter^  Trin.  16  Geo,  3.  B.  R.  Cited  in  Rex  v.  Maddem^  H.  27  6.  3. 
and  relied  upon  by  Ajbbwrfl  J.  in  giving  the  opinion  of  the  court. 

4«  Where  a  rate  was  quaflied  for  affefling  land  and  houfes  in 
an  unequal  proportion,  the  court  were  of  opinion  that  the  juflices 
could  do  nothing  but  quafli  the  whole  rate.  Rex  v.  Sandwich  or 
Swannage,  Cold.  105. 

5.  And  where  a  rate  was  quaflied  by  the  feflions  becaufe  the 
name  of  the  vicar  was  omitted,  and  he  was  not  aflefled  for  the 
fmall  tithes,  the  court  of  K.  B*  were  of  opinion,  upon  delibera* 
lion,  that  the  feffioos  did  right  in  quafliing  the  rate ;  for  it  is  im- 
poflible  to  draw  the  line  between  the  omifiion  of  one  perfon  and 
that  of  fifty  ;  and  it  is  not  enough  to  fay  that  the  more  money  is 
raifed  the  longer  it  will  laft,  for  it  may  be  an  inconvenience  to 
many  to  pay  at  once  double  the  fum.  Rex  v.  The  Overfeers  of 
Maddim^  1  Term  Rep.  625.  Rex  v.  St.  Agnes^  3  Term  Rep.  480. 
S.  P. 
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Want  of  Notice  to  Perfons  inferted  in  It. 

f .  |F  the  quarter  feflions  order  a  rate  to  be  amended,  by  infeft* 
*-  ing  the  names  of  perfons  who  have  been  oraicted*  and  the 
order  docs  not  ftate  that  thcfe  perfons  had  notice  of  the  appeal^ 
or  that  they  litigated  the  queftion,  it  is  bad  ;  for  they  are  without 
redrefs,  being  necefllirily  precluded  from  appeal  thereby*  Rf» 
T*  Churchwardens  of  Andover^  Cowp»  550. 

2.  But  on  an  appeal  for  omitting  the  ticar  in  the  rate,  on 
which  ground  It  was  quaflied  by  the  feflions,  the  court  were  of 
opinion  that  no  notice  need  be  given  to  the  perfon  who  is  omit* 
ted ;  for  the  17  G.  2.  r.'28.  only  requires  it  to  be  given  to  the 
churchwardens  or  overfeersi  and  fays  nothing  of  any  other 
perfon ;  and  the  complaint  is  merely  againft  them  for  having  done 
injuftice,  and  by  thofe  mrans  impofed  a  greater  burthen  on  thofe 
wno  are  rated  than  they  (hould  have  done*  Rex  v.  Maddem^ 
1  Term  Rep.  61$. 

i6ViB.4>9.  ^H)  Remedies  for  the  Recovery  of  Rates. 

!•  A  Perfon,  who  was  aflefied  to  the  poor  rate,  died  intei^ 
^^  tate,  and  adminiftration  was  granted  to  J.  £•,  after  which 
two  juftices  executed  a  warrant  reciting  the  aflcflinent,  and  that 
it  appeared  on  the  oath  of  the  ovcrfeers  that  the  fum  aflefled  had 
been  demanded  of  the  deceafcd,  and  of  his  widow  and  reprefea« 
tative,  and  that  they  tefufed  to  pay.  The  goods  being  diftrained 
under  this  warrant,  the  adminiftrator  brought  trover,  and  the 
court  gave  judgment  for  the  plaintiff  on  the  ground  that  being  the 
reprefentative  of  the  inteftatc,  he  (hould  have  been  fummoncd  bo- 
fore  the  juftices.  But  the  two  judges  in  court  feemed  alfo  to  in- 
cline to  the  opinion  that  the  goods  of  the  perfon  afTcfled  could  not 
be  charged  in  the  hands  of  his  reprefentative,  if  the  tefie  of  the 
warrant  was  pofterior  to  the  death ;  and  Wiltnei  ]•  cited  the 
opinion  of  Eyre  Ch.  J.  in  H^allis  v.  Hewitt  jf  Geo,  2,*  to  that  etkSt* 
Stevern  v.  Evans^  2  Burr*  1 152.     BiacL  284. 

2.  Juftices  of  peace  made  a  warrant  to  levy  a  poor  rate  of  J. 
8.  It  was  directed  to  the  conftables  of  the  pariOi  of  ^.,  where 
y,  S,  had  lands,  but  no  chattels.  The  conftables  levied  it  upon  his 
goods  at  his  houfe  in  the  adjoining  parifh  of  B.  within  the  fame 
coanty ;  and  Holt  C*  J.  ruled,  at  the  ai&zes  at  Hertford^  that  they 
were  well  levied.     Hampton  v.  Lammas^  LordRaym.  735. 

3.  Averia  caruem  are  diftrainable  for  a  poor  rate,  although  there 
are  other  things  on  the  ground  nsore  than  fufficient  to  anfwer  the 
value  of  the  demand.     Hutchins  v.  Chambers  et  aL  1  Burr.  579.* 

4.  A  fecond  diftrefs  may  be  taken  under  the  fame  warrant,  the 
firft  not  being  fuf&cient  to  difcharge  the  rate,  although  enough 
night  Mive  been  taken  on  the  firft  if  the  diftrainer  had  thought 
proper*    16. 

£.  Motion 


Poat  467 

5.  Motion  for  a  mandamus  to  the  juftices  of  Middlefexio  €\gti  / 
ii  warrant  of  drftrefs  for  levying  a  poor  rate ;  upon  (hewing 
baufe/the  affidavits  ftated  that  it  had  been  the  cuftom  not  to  grant 
lirarrants  without  firft  fummoning  the  party  to  (hew  caufe,  and 
that  they  had  refufcd  on  that  account.  The  court  were  oi 
opinion  that  this  was  not  a  fufiicient  caufe  to  prevent  the  granting 
the  writ,  and  that  the  juftices,  if  they  thought  it  fufEcient,  might 
Ihew  it  upon  the  return.  Lef  C.  J.  znA  Ff/ler  feemed  of  opinion 
that  it  Was  infufBcient,  and  that  they  ought  to  (i^n  the  warrant 
without  fuch  fummons,  for  there  is  no  direfiion  in  the  43  E/iz* 

r.  a.yi  4.  to  do  it.     R^x  v.  Tbi  Juflteer  of  Middiefix^x  jBott  by 
Con/i.  ioj.pL  108. 

6.  Motion  for  ^  mandamus  to  compel  the  defendants  to  grant  a 
'iRrarrant  of  dtftrefs  to  levy  a  poor  rate.  It  nxras  (hewn  for  caufe 
that  the  tate  was  not  publi(bed  in  the  church  on  the  Sunday  next 
after  it  #as  allowed,  purfuant  to  17  G.  2*  r.  3./  i-  and  was  there- 
fore a  nullity.  Pereur^  As  the  mandamus  would  be  no  ju(lifica« 
tion  to  the  magiftrates,  We  muft  take  care  not  to  compel  them  to 
do  an  aft  which  may  not  be  warranted  by  law.  There  is  here  a 
radical  defeft  in  the  rate  which  nothing:  can  cure.  Rule  dif- 
charged.     Rex  v.  Nenvcomh  and  ahothir^  4  Term  Rep,  368*'  : 

7.  If  a  landlord  tender  the  poor  rate  for  his  tenant,  the  over* 
feers  muft  .receive  it,  and  a  warrant  ought  not  ta  be  granted  to 
diftrain  upon  the  tenant.     Darby  v.  Crfens  et  aL  DougL  426. . 

Remedies}  againft  unequal  Rates* 

m 

tv  \  Cei^torari  won't  lie  to  remove  a  poor  rate,  for  if  they 
^^  were  removable  the  poor  might  be  ftarved  while  the  rates 
are  depending.  The  remedy  is  by  appeal,  or  by  aftlon,  when  a 
diftrefs  is  taken.  Rex  v^  Uttoxeter^  Stra.  g^'^.  Co/.  cfS,  2^T* 
Rex  V*  The  Jujlicrs  of  Salop ^  X  Sejf.  Caf  201.  Stra.  975.  Rex  1. 
King  and  others y  t  Term  Rep,  235. 

2.  If  a  perfon  bb'over-rated  and  appeal,  the  fefllions  may  ameml 
the  rate  by  Ie(rening  the  fum  at  which  he  is  a(re(red,  and  need  not 
quafh  if,  otherwife  the  17  G.  2*  r.  38.  would  be  nugatory.  Re^ 
V.   Chejbunty  2  Term  Rep.  623. 

3.  On  a  motion  for  a  mandamus  to  the  overfeer  to  colleft  a  rate 
made  on  the  re6lor  of  the  pariflb,  grounded  on  affidavits  that  the 
overfeers  had  refufed,  affigning  for  caufe  a  parol  agreement  be- 
tween the  inhabitants  and  the  late  reftor,  that  the  latter  (houU 
forego  his  fmall  tithes,  and  that  the  zStffmtnt  of  the  latter  in  the 
rate  (hould  never  be  coUefted.  The  court  refufed  it,  faying  that 
the  party  had  a  remedy  by  indifting  the  overfeers.  Rex  v.  Thi 
Overfeers  of  the  Poor  of  St.  Mary^  Norwich ^  NoL  Rep.  28. 

4.  A  plaintiflF,  in  an  aftion  for  executing  a  warrant  of  diftrefs 
upon  a  poor  rate,  cannot  avail  hiiiifelf  of  any  objeftion  to  'the 
rate,  but  if  he  diought  himfelf  aggrieved, lie  (hould  have  appealed. 
Per  Lord  MimsfieldC  J.  Hutcbinsr.  Chambers  et  al»  i  Burr.  579. 

•  H  h  2  5.  A  dif- 
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$.  A'  dtftrefs  for  t  poor  rate  for  landi  fiot  in  the  ffb&aniS^i 
occupation  may  be  replevied^  notwithftanding  the  feflions  on  ap- 
)>eal  had  confirmed  the  rate.  For  the  juftices  eaceeded  their  jn- 
rifdiAion,  and  their  determination  is  a  nuUitj*    MUvford  v.  C^ 

6.  Juftices  need  not  be  joined  with  the  OTCrfeers  in  aAaoas  of 
replevin  for  a  dtftrefs  taken  for  a  poor  rate,  for  they  have  only 
a  fpecial  jurifdi^lion,  upon  the  application  of  the  oveifeers,  to  en- 
force  payment  of  a  tax  which  the  overfeers  are  prefumed  to  hare 
regularly  made.     A. 

7.  But  in  trefpafs  for  taking  a  diftrefs  for  a  poof  rate»  the 
point  was  whether  the  plaintiffsi  who  were  rated,  were  joint  ocq|- 
piers.  BuHfTf  J.  before  whom  the  caufe  was  triedt  held  that  to 
be  a  queftion  for  the  feflions,  and  not  to  be  gone  into  in  thai 
lAion.  KettU  et  oL  v»  Walton^  Huntingdon  Lgnt  AJfau  1780, 
cited  in  Rex  t.  Stotfoldf  4  Term  Rfp.  55^6.     Nol.  Rif.  yo^ 

iSTia.43e.  (I)  Ratcs of  Parifhes  in  Aid 

X.   A  N  order  for  the  contributory  pari(h  to  make  a  rate  at  (Sdl  in 
"^  the  pound  is  ill  for.incertainty  \  it  Ihould  be  to  raife  fuch 
w(km  certain.     Ren  ▼•  Teljcmnbef  Stra.  314. 

2.  Order  of  fef&ons,  reciting  that  the  parifli  is  not  able  to  main* 
fain  its  own  poor,  nor  any  pariQi  within  the  hundred  to  coo« 
tribute,  therefore  the  juftices  at  the  feflions  tax  other  pariihes  ia 
another  hundred  within  the  (ame  county,  it  was  mored  to  quafli 
it  upon  the  ground  that  43  Eliz.  gives  no  authority  to  the  feflions 
to  charge  people  out  of  hundreds, till  two*  juftices  have  inquired 
whether  any  parifli  within  it  can  contribute.  But  by  the  court, 
the  two  jurifdidfons  are  original  and  diftin£l.    The  two  juftices 

.  have  no  power  out  of  the  hundred,  nor  the  feflions  within  it,  and 
the  order  was  confirped.     Rex  ▼•  Percivall^  Stra.  56. 

3.  Two  juftices  tax  the  inhabitants  of  the  tithing  of  Milland 
in  aid  of  the  parifli  of  $/.  PeUf^s,  Cheefehill^  in  the  fame  county. 
The  feflions  confirm  the  order,  and  ftate  that  this  tithing  lies  m 
the  fame  liberty  of  the  fake ^  with  the  parifli.  The  court  of  K.  B. 
were  of  opinion  that  they  were  not  bound  down  by  the  particular 
word  <*  hundred^*  which  is  ufed  in  the  ftatute  $  out  that  if  the 
fame  divifion  be  called  by  any  other  term  which  is  equivalents  it  is 
fufiicient.  And  having  referred  it  back  to  the  feflions  for  a  more 
particular  ftatement,  it  appearing  ftibftantially  to  be  an  hundred, 
both  orders  were  confirmed.  Rex  v.  Tbt  Tithing  of  MUknd^ 
I  Burr*  576. 

4*  Part  of  a  parifli,  maintaining  its  own  poor  (eparately,  and 
having  diftinA  overfeers,  is,  if  unable  to  maintain  its  own  poor, 
entitled  to  have  a  rate  in  aid  under  the  equity  of  43  £/«•  Jl^  v* 
7«  Hoibeche  Efq.  4  Term  Rep.  778.     Nol.  Rep.  \z%. 

5*  But  the  juftices  of  the  county  cannot  rate  a  parifli  within 
their  jurifdidUon  in  aid  of  fuch  vill^  if  it  be  fituatcd  in  a  diftri£k 

pofiefling 


pofTfiEfii?  tn  ezclufive  jarifdiflioii,  for  they  have  no  means  of  in* 
veftig;iting  the  trath  ot  the  complaint.  Rtx  ▼.  Holbicbe  Efq.  4  Term 
Rip.  778.    No!.  Rep.  122. 

6.  It  is  optional  in  the  juftice s  to  make  fach  a  rate  either  upon  , 
the  whole  parifii  or  to  tax  particular  perfons  within  it.    Ih  3» 

Fide  Ovn/eere^  Order  of  Removal^  and  other  proper  titles. 


Relief  of  the  Poor.  i«  v». 

•it.  Poor. 

t.  ^7 HERE  a  baftard  child  is  bom  and  the  parents  negled  to 
^  provide  neceflaries  for  it,  an  order  of  juftices  is  not  ne*. 
.ceflary  to  make  the  parifh  officers  provide  for  it.  Hays  v.  Bryant^ 
H.  Black.  Rep.  C.  B.  253. 

2.  An  order  to  pay  3/.  weekly  to  a  perfon  fo  long  as  he  fliall 
continue  poor  is  bad,  for  by  the  ftatute  it  ought  to  appear  that 
they  are  poor  and  impotent.  Rex  y.  Htgbworib^  Stra.  1  o.  Rex 
V.  Stoke  Pur/ey.     Rex  v.  Tipper,  S.  P.    lb. 

3*  Order  of  fcflions  made  on  the  overfeers  to  pay  a  furgeon's 
bill  for  curing  certain  poor  under  their  care,  qualhed,  for  the  fef* 
fions  have  no  power  to  make  fuch  orders.  Rex  v.  Colbitcb,  i  Bar* 
nardift.  /^6. 

4.  So  an  order  upon  the  parifh  officers  by  two  juftices  to  pay 
5/.  on  an  account  of  a  poor  inhabitant  of  the  parifh  when  he  was 
in  gaol,  and|for  payment  of  his  furgeon*s  and  nurfe's  bill,  was  con« 
firmed  by  the  feffions,  but  quaOied  by  the  court.  The  officers 
had  given  their  pauper  relief  by  employing  the  perfons  to  whooi 
thefe  debts  were  due,  and  they  have  their  remedy  by  adion.  Rex 
r.  Woodjlerton,  2  Bamardift.  207.  247. 

5.  The  feffions  cannot  make  an  original  order  upon  the  parifli 
officers  to  pay  a  weekly  allowance  to  a  pauper.  Rex  v.  Winjbip 
^ndGreenwell^  5  Burr.  2677.  Sedvid.  Rex  v.  North  ShieUi^  the  upi* 
nion  of  JVilUs].  DeugL  319.  and  the  note  there,  as  alfo  Cold. 
72.  dating  that  the  cOurt  came  to  no  fuch  determinatioi^ 

6.  An  order  of  maintenance  is  bad  if  it  be  not  ftated  or  found 
to  have  been  made  upon  oath.  Rex  v.  Win/bip  and  Greenwell^ 
Cald.  72. 

7.  There  is  no  legal  authority  yefted  in  the  magiftracy  o^  the 
county  to  make  an  order  for  the  relief  of  poor  perfons  refuftng  to 
go  into  the  parifh  poor  houfe.  Rex  v.  Carljfle,  cited  by  Mr.  IVaiietct 
from  his  own  note  in  Rex  v.  IVin/bip  and  Greenwell^  Cald  72. 

8.  A  woman  having  four  children  a(ked  relief  for  three,  all 
under  the  age  of  feven  years,  and  obtained  a  ju(lice*8  order  for  the 
purpofe,  which  was  confirmed  on  an  appeal  to  the  (effions.  'H)e 
overfeers  refufed  to  pay,  but  offered  to  take  her  and  her  three 
children  into  the  workhoufe  cflablifhed  according  to  9  G.  1 .  r.  ^, 
Wales  and  Buller  Juftfces,  were  of  opinion  that  the  whole  family  ^ 
fbould  not  go  to  the  workhoufe  becaufe  one  of  them  wanted  relief. 
Jl/hburjl  J.  €ontra^    But  the  order  of  (edions  was  quaihed  per  tot.  ^ 

H  h  3  cur  J ' 
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cur.  bccaufc  no  appeal  lies  from  an  order  of  maintenance.    Re^ 
V.  North  Shields,  Cald.  68. 

9.  The  churchwarden  and  ovcrfeer  of  5.  were  indi£led  fordif- 
obeying  an  order  of  a  jufttce,  for  the  payment  of  a  weekly  fum 
to  M.  G.  for  the  maintenance  of  her  bailard  child.  The  queftion 
was,  whether  the  defendants  were  bound  to  obey  the  otdrr^  the 
mother  having  refufed  to  go  into  the  workhoufe  herfelf,  as  (he 
only  wanted  relief  for  the  child,  and  held  that  they  were  bound, 
for  the  mother  was  not  obliged  to  go  into  the  workhoufe  under 
p  G.  I.  f,  7.y!  4.     Rex  V.  Hai'fh  l^ al.  3  Term  Rtp.  637. 

10.  On  an  order  of  maintenance  where  the  money  is  direded 
to  be  paid  weekly,  it  is  due  at  the  beginning  of  the  week.  Rex  v^ 
John  Fearnley^  i  Term  Rep*  316. 

1 1.  Und^r  the  9  G.  1.  c.  ^.f.  4.  which  enables  the  churchwar-- 
dens  and  overjeersy  with  the  confent  of  the  major  pare  of  the 
parifliioners,  to  contrail  for  the  providing  for  the  poor/it  is  fuf- 
ficient  if  the  majority  of  the  churchwardens  and  ovcrfecrs  concur 
in  the  contract,  although  fome  of  tbem  diflent.  Rex  r.  Beefion^ 
3  Term  Rep,  592. 

• 

Of  Maintenance  pf  the  Poor  by  Townfhips,  ^c.  acr 

cording  to  13  and  14  Car.  2* 

Vid.  Rex  V.  Juftices  of  Middle fex.     P^art  and  Wejlgarth^l^c^ 
fupra^  tit.  Over/eers. 

I.  A  Town(hip  for  60  or  70.  years  (and  before  for  any  thing 
^^  that  appeared  to  the  contrary)  had  feparale  overfeers,  and 
fcparately  maintained  its  own  poor.  They  are  entitled  to  main* 
rain  their  pocr  feparately  from  the  pariih  at  large.  Rex  v.  Leigh, 
3  Term  Rep.  746. 

2.  If  it  was  formerly  inconvenient  for  the  pari(h  at  large  to 
maintain  their  own  poor  jointly,  though  it  were  convenient  for 
them  to  do  fo  now,  the  court  won't  a(B(t  them  in  overturning  the 
old  pra£ticc.  But  if  it  (hould  appear  that  the  pariih  had  enjoyed 
the  benefit  of  the  43  Eliz.  yet  if  they  could  not  now  maintain 
tlieir  own  poor  jointly,  the  court  would  permit  them  to  divide 
themfclves,  provided  there  be  fuch  legal  divifions  in  the  pari(h  as 
are  capable  of  fupporting  their  own  poor  feparately  under  the 
provifions  of  the  (latute  of  Car,  2.  Per  BuUer  J.  lb. 

3.  A  hamlet  within  a  parifh  had  immemorlally  a  feparate  con- 
ftable,  a  feparate  churchwarden,  and  from  16^8  feparate  over- 
feers,  the  number  ofnvhichy  together  with  thofeof  the  reji  of  the  parijb^ 
V)ere  mpre  than  four.  Bpth  diitri£ls  have  had  feparate  races  im« 
memorially,  and  have  raifed  money  in  a  fettled  proportion  of  the 
whole  of  the  expences  incurred  ^y  the  poor  of  both  parts  between 
them  ever  (ince  1749,  which  money  is  feparately  diftributed  and 
laid  out  within  the  limits  of  each,  by  the  overfeers  of  each  :  but 
tU  whole  expences^  when  incurred^  are  computed  into  one  integral  fum^ 

and 
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cad  thi  overfeers  ofiach  part  account  with  each  other,  Ordert  of  re- 
moval and  ccnificates  have  been  frequently  made  by  and  to  the 
hamlet,  but  never  by  or  to  the  reft  of  the  parifli.  They  have  a  joint 
poor  houfe,  and  the  juftices  in  the  cafe  dated  for  the  opinion  of  the 
court  of  K.  B.  don* t  find  it  as  a  fact  that  the  parijb  could  not  reap  the 
benefit  of  the  43  Eliz.  Per  f«r.-— This  is  only  one  di(lri£l,  affording 
one  integral  fund  for  the  poor  of  both  parts  of  it.  The  two  parts 
account  with  each  other,  and  when  one  overp:\ys  its  proportion, 
it  is  repaid  by  the  other,  and  it  is  merely  for  their  own  conve- 
nience that  they  fubdivide  themfelves ;  every  fad  eftabliihes  that 
they  can  have  the  benefit  of  43  £//z.  and  the  contrary  is  not 
dated  as  a  fad.  Thofe  diftrids  therefore  cannot  now  be  fubdi* 
vided«  and  maintain  their  own  poor  feparately.  Rex  v*  Newell^ 
4  Term  Hep.  266. 


|&ortton0.  CAD 


(A)  Raifed  how.     By  Sale  or  Mortgage,  &fr.        j$yhu4tt^ 

I.  'pvIRECTING  a  grofs  fum  to  be  raifed,  does  not  imply  that  it 
^  ih  ill  be  raifed  at  once,  for  it  may  be  raifed  out  of  the  rents 
gnd  profits,  and  fo  laid  up  till  it  amounts  to  that  fum.  i  jitL  550* 
Oheden  v,  Okeden,  Nov.  1738* 

2.  Truft  of  fettlement  or  articles  after  marriage  to  raife  por* 
tions  for  daughters  on  failure  of  ifTue  male,  to  whom  the  eft  ate 
was  limited  in  tail  i  decreed  to  be  raifed  after  failure,  notwith* 
fianding  a  general  releafc  by  a  dau^rhter,  the  fettlement  not  be* 
ing  known,     a  ^^  305.     175 1<     Hyltan  v.  Bifcoe* 

3.  Portions  decreed  to  be  raifed  under  a  term  in  remainder 
after  an  eftate  tail  and  powe>  of  revocation,     a  t^ef,  310. 

4.  Marriaee  fettlement  on  hufband  and  wife  for  life,  and  truft 
term  if  no  iffue  male,  or  if  all  (hould  die  without  iiTue  male  before 
twenty*one,  to  raife  portions  for  daughters,  isfc.  A  fon  attained 
twenty-one,  but  died  in  the  father's  lifetime  without  iflue  male  % 
the  portions  are  not  raifeablc«  X  VeJ.  331.  Worjiey  v.  EarlGrao^ 
ville,     July  1751. 

5.  Power  to  father  to  raife  for  younger  children  not  exceeding 
3000/.  if  no  appointment  the  eftjte  charged  with  300  j/.  for  fons 
at  twenty-one,  daughters  at  twenty-one  or  marriage.  Nothing 
vefted  in  the  father's  life,  and  the  reprefentative  of  one  who  at« 
tained  twenty-one  and  became  elder,  but  died  in  the  father's  life^ 
pot  entitled  to  a  Ibarc.    a  Fefi  $10.  1754.    JUoder  v.  Loder. 

H  b  4  7.  A  power 
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47^  portiotijf, 

6.  A  power  in  a  fettlcment  to  raife  a  portion  for  a  yomgef 
child  at  fuch  time  as  the  parent  (hould  dirrfi,  he  direQs  it  to  be 
raifed  when  (he  is  fourteen,  and  (he  dying,  files  his  bill  for  it  as  her 
adminiftrator,  the  portion  (hall  not  be  raifed  for  the  father,  i  Br$» 
Cb.  Rfp.  395*     Lord Hinchinhroh  y.  Seymour.     July  I78i|. 

»<vwi-434»  (B)  M  what  Time  to  be  raifed  or  paid. 

X.  X1I7HERE  there  is  a  term  for  years  for  raifing  daughters' por-r 
^^  tions,  payable  at  a  pertain  time,  and  a  vtftcd  intcreft| 
they  (hall  not  (lay  till  the  death  of  the  father  and  mother;  bat 
the  court  will  lay  hold  of  the  flighted  circumft^nce  in  a  fettle- 
ment,  that  (hews  an  intention  to  poftprne  the  raifing  them  in  tha 
life  of  the  father  and  mother,  i  Atk.  549.  Stanley  v.  Stanley^ 
Mich.  i737« 

2.  "Where  a  particular  time  has  been  appointed  for  the  payr 
snent  of  a  portion,  the  court  has  enlarged  (he  power  of  truftees  tp, 
Taife  it  within  the  time.     Ibid,  551. 

3.  A  portion  given  to  one  p»y  ible  at  a  certain  age,  and  if  h^ 
die,  to  another,  without  mentioning  any  age  \  if  the  6rft  die  be^ 
fore  the  time  of  payment,  it  vtds  in  the  fccond  immediately.  Ibid, 

4*  Jf  C»  by  will  created  a  term  of  one  hundred  years  in  truft 
out  ot  rcnr,  or  by  mortgage  to  raife  portions  of  100/.  for  each  of 
the  daughters  of  His  fon  J,  C.  payable  at  eighteen,  or  day  of  mar- 
riage, and  6/.  a«year  for  their  maintenance  till  their  refptQive 
portions  became  payable,  with  a  provifo  that  his  fon  y,  C.  may 
•  make  a  jointure  of  all  or  any  part  of  the  preroifes,  and  alfo  a  pro- 
vifo that  in  cafe  fuch  perfon  who  (hall  be  next  in  remainder  ex- 
pc£lant  on  the  term  of  one  hundred  years  (hall  pay  to  the  daughters 
of  y.  C  their  portions  of  100/.  ^efore  the  fame  are  due,  then  the 
term  of  one  hundred  years  to  ceafe.  J*  C  had  two  daughters 
but  no  fon,  and  left  a  widow  who  had  a  jointure  of  the  whole 

Eremifes  ;  E.  C.  the  grandfon  of  the  teftator  by  his  fccond  fon,  is 
ecome  tenant  in  tail  under  the  will ;  G«  H.  the  daughter  of  J.  C. 
who  married  eighteen  years  (ince,  brought  the  bill  to  have  her  por- 
tion raifed  immediately :  the  portions  cannot  be  raifed  in  the  life- 
time of  the  jointrefs  fo  as  to  a(Fe£l  her,  for  when  J,  C.  executed 
the  power  the  eftate  arcfe  out  of  the  will  of  J.  C,  and  is  prece* 
'  dent  to  the  one  hundred  years  term.     2  Atk,  355.     UaN  v.  Car^ 

^f  Xr  1742. 

5.  Of  late  the  court  has  refufed  to  raife  daughters*  portions  in 
the  lifetime  of  the  father,  and  forne  times  the  court  has  refufed 
in  favour  of  the  remainderman.  2  Ati,  356.  1742.  Holly* 
Carter. 

6.  Conveyancers  now  infert  negative  words  to  prevent  portipas 
being  raifed  in  the  father  and  mother *s  lifetime.     Jhd.  3  j[7. 

7*  The  truft  of  a  term  here  was  for  rai(ing  portion^  for  a 
daughter  in  default  of  iflue  male,  payable  at  twenty-one  or  mar- 
riage i 


fiage  %  the  tnother  died  kavinfr  no  fon^  and  only  one  dauf;hter| 
the  pUintifF's  wife,  who,  wiih  her  hufband,  brought  this  btl( 
a>!»inll  the  father  and  th^  trullees  to  raife  the  portions  imme* 
diatr  ly  :  the  court  held,  (he  was  not  entitled  to^have  it  raifed  in  the 
fiithri^  lif<^time.     3  Atk.  39.     Stfvnu  v.  Dethick*     Fit.  1743*     ' 

8.  The  court  reluctantly  raifts  portions  or  intere ft  on  them  out 
of  nvrrfionary  terms.  3  Atk.^16.  174^*  Lyon  Isfux.  v.  Duki 
of  Chandos. 

9.  Portions  are*  not  to  be  raifed  for  the  re[lrefentative  of  a 
ch|i»  (\s\'^'^  h  f  Te  he  wanted  it.  2  f^^  209.  1750.  Lord 
S^ty  ham  v.  IVebb, 

10.  Poriiwiis  hy  will  are  frovcrned  by  rules  from  the  civil  lav 
or  ecc  r{\  liii-at  lourr,  which  are  not  applicable  to  ^  deed.  Hu* 
bert  V.  t^arfont    2  ViJ.  262.      1 75  I. 

11.  Th'  conhru^ion  of  portions  is  when  the  children  want 
diem.     Ibid.  2  '3* 

12.  i»cttlement  by  father  and  fon,  after  marriage  of  the  fon^ 
on  the  fan  atid  his  wife  for  their  lives*  remainder  to  Robert  the. 
grandfon  and  his  heirs  male,  in  ftri£l  fettlement,  remainder  tot 
truftees  for  two  hundred  years;  the  truft  was  declared  to  raife  a 
portion  for  the  d^uuhter  of  the  fon  on  the  death  of  the  gr<indfon 
without  iffue  male  i  a  power  was  given  to  the  grandfon  to  join* 
(ure  i  the  grandfon  marries  and  e](ec^tes  the  power  and  died 
without  iif'je  m^le  ;  held,  the  portion  not  raifeable  till  after  the 
death  uf  the  jointrefs.     Ambl,  335.     Churchman  v.  Harvey.   Jum 

13.  Portions  for  daughters  in  cafe  of  failure  of  iflue  male  or- 
dered to  be  raifed  in  the  lifetime  of  the  mother.  j/miL  63 3« 
17')6.     8mhh  v.  Evans. 

14.  Portions  charged  on  a  reverfionary  fund  (hall  not  in  ge« 
nerai  be  raifed  till  the  pcrfon  comes  into  poifeffion ;  yet  when  it 
is  exprcfsly  direAed  under  a  power^  that  they  (hall  be  raifed  as 
foon  as  may  he,  they  (hall  bear  intereft  from  the  death  of  the 
teftator.     3  Bro.  Cb.  Rep.  267.     Conway^.  Contpay,  Trin.  X79i« 

(C)  |Iqw  much  to  be  raifed  and  paid«     And  Main-*  i<vin.43» 

tenance  in  what  Cafes. 

1.  nORTIONS  charged  on  eftates  to  pay  in  equal  rates  and 

^  proportion)  are  m^ant  to  be  paid  pro  rati  as  to  the  value 

of  the  eftates.    4  Bro.  Cb.  Rep.  286.     JTardell  v.  IFardeiL   Eafi. 

1793' 
2.  Settlement  on  marriage  to  the  ufe  of  the  hu(band  for  Iife» 

vemaindtr  to  truftees  for  6ve  hundred  years  in  truft  after  the 

death  of  the  hu(band  and  not  before,  unlefs  with  his  confent  at 

therein  mentioned,  to  raife  portions  for  younger  childreui  to  be 

paid  in  fuch  (hares  and  at  fuch  times  as  the  hufband  and  wife 

Cboold  appoint,  in  default  of  appointment  to  be  paid,  if  but  one 

bcfidci  an  cldcft  ov  oolj  foO|  5000/.  if  two  6000/1  if  three  8ooo/. 

and 
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snd  if  four  or  more  10,000/.,  equallf  to  be  paid  refpe Aivelf  at 
tventy-onc  or  marriage,  if  daughcers,  if  after  the  age  of  fixtem, 
if  fuch  times  of  payment  happen  after  the  death  of  the  huiband ; 
if  in  his  lifetime,  then  within  twelve  months  after  hit  deceafe  and 
not  before,  unlefs  with  fuch  confent ;  provided,  that  if  any  of 
fuch  younger  chiliren  Oiould  die  before  his,  her,  or  their  porticos 
Ihould  become  payable,  fo  that  the  onmber  fliould  be  reduced  to 
lefs  than  four,  no  more  (hould  be  raifed  than  what  would  make 
the  whole  fum  for  the  portion  of  the  forvivor  or  furvivors  of  fuch 
younger  children,  equal  to  the  fum  origmally  limited  for  the  por- 
tion or  portions  of  fuch  child  or  children,  if  one,  two,  or  three. 
Three  younger  children  only  furvived  their  father,  but  more  than 
four  had  attained  twenty-one,  the  fum  to  be  raifed  19  lo,opo/* 
3  Vef.jt^n,  51*     WilUs  V.  Willis^     Feb,  1796. 

3«  The  court  leans  againft  the  con(lru£iion  for  raifing  portions 
or  maintenance  out  of  a  reverfionary  term ;  and  upon  ths^t  prin- 
ciple, when  the  term  fell  into  poiTcflion,  and  the  portioa  was 
raifed,  refufed  to  charge  the  difference  between  the  fum  annually 
allowed  by  the  infant's  grandfather  for  her  maintenance,  and  the 
fum  charged.  4  Vif^jun.  440.  Ladx  Clinton  v.  Losr^Rfk^rt  S^ 
pMifT.    March  1795)* 

i^vin.  44*.  (D,  2)  Maintenance   or  Intereft,  payable  in   what 

Cafes  and  from  what  Time. 

!•  nrHE  principal  of  a  portion  dtre^ed  to  be  paid  to  font  at 
^  twenty-one,  to  daughters  at  twenty-one  or  marriage,  with 
intereft  at  5  per  cetU.  per  aan.  from  the  death  of  the  father,  to  the 
payment  thereof }  the  intereft  ought  not  to  accumulate  till  the  por* 
tions  are  payable,  but  to  be  paid  annually,  for  it  is  given  as  a  re* 
compence  in  the  meantime,  till  the  principal  becomes  due.  i  AtL 
553.     Boyccii  Y.  Cotton,  Hqv*  1738, 

2-  Whether  a  portion  charged  on  land  be  given  with  or  with- 
out  intereft,  by  deed  or  will,  if  the  perfon  die  before  it  becomes 
payable,  it  ftiall  (ink  in  the  eftate.     Ibid.  155. 

3.  But  the  maintenance  is  a  prefcnt  charge,  and  is  not  poft- 
poned  till  the  term  comes  into  poflV  flton,  and  no  harm  can  arife 
from  mortgaging  the  rever&on,  as  the  arrears  muft  be  fatisGed  the 
moment  the  terms  come  into  poflefliion,  2'^4«3S7%  <744« 
Haley.  Carter. 

4.  And  the  defendant  cannot  redeem  the  term  and  exonerate 
the  eftnte  without  paying  intereft  for  the  portions  the  moment 
they  b<^come  due.     Ibid,  358. 

5*  Portion  on  real  eftate  carries  intereft,  though  not  mentioned^ 
Earl  of  Pomfrtt  v.  Lord  Windfor.     a  Vef.  487.     1752. 

6.  Portioi^s  for  younger  children  under  a  fettkment ;  the  fa« 
ther  providers  other  wife  for  one,  intending  io,ooo/.  each  for 
-the  r<rft.  They  are  confined  to  that,  and  are  not  alfa  to  claim  an 

equivalent  for  the  other  fbarc  out  of  the  proviiioa  made  It  would 

be 
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be  othcrwife  if  tbey  had  no  other  fatUfa^Hon.    2  Vef^  123.  1 750* 
Jiuke  of  BridgnuaUr  v.  JEgerton. 

(E)  Who  is  entitled  by  the  Limitation,  and  how.     '^^°44» 

T>Y  fcttlcmcnt  on  the  marriage  of  H.  A.  with  J,  C,  in  cafe 
^  there  was  no  iffue  male,  and  there  fliould  be  daughters  living 
9t  the  death  of  the  father,  who  (hoold  attain  twenty-one^  or  be 
married,  then  fuch  daughters  Ihould  have  zooo/.  a-piece ;  there 
^ere  no  fons^  and  three  daughters  only ;  the  defendant,  who  was 
one,  married  A.  jp.  and  previous  to  his  m<trriage  covenanted  to 
^fli^n,  with  his  wife's  confert,  500/.  to  truftees  in  truft  after  the 
death  of  A.  JD.,  and  the  defendant  to  pay  it  dmongft  the  childrea 
of  the  bodies  of  the  defendant  and  A,  D.,  and  that  he  fhould,  after 
the  marriage,  aflign  to  the  truftees  all  the  money  and  fecurities 
for  it  then  due  and  belonging  to  the  defendant.  H,  A,  died  in 
1744,  A,D.  in  I745f  inteftate,  to  whom  the  defendant  ad- 
minidered  and  received  the  2000/. ;  the  children,  who  are  a  fon 
^nd  a  daughter,  have  a  right  to  the  portion,  and  decreed  to  be 
fecured  fof  their  benefit.     3  Atk.  530.     Btd/b  v.  Dalway.    July 

?747? 

r 

\ 

(G)  Vcfted  in  what  Cafes.  i6viD.444* 

|,  I^N  a  fettlement  previous  to  a  marriage,  the  truft  of  a  term 
.  ^^  was  in  cafe  the  huiband  (hould  have  no  iiFue  male,  and 
there  (hould  be  iflue  daughters,  lic.^  to  raife,  if  two  daughters^ 
25,000/.,  to  be  paid  to  (hem  when  they  attain  twenty-one  or  are 
rnariicd,  but  not  to  be  raifed  till  after  the  death  of  their  grand- 
father ;  the  father  died,  and  left  iiTue  two  daughters  only  \  the 
grandfather  is  dead ;  bill  by  plaintiff  in  right  of  his  wife,  one  of 
the  daughters,  for  1 2,500/*  and  intereft^  from  the  time  of  the 
marriage  :  held,  the  portion  veiled  ut  the  marriage,  and  therefore 
iniereit  was  depreed.  '^Atk.^\6*  Lyon  v.  Dttke  of  Chandos* 
Feb.  1 746. 

2.  Portions  in  a  fettlement  of  a  term  after  the  mother's  death 
for  the  defendant^  to  grow  due  and  payable  at  twenty-one  or 
marriage^  one  daughter  after  twenty-one  and  marriage,  died  in 
the  lifetime  of  the  mother;  her  portion  (hall  go  to  her  rcprefen- 
tative,  aqd  not  to  her  (ifter.  i  Ftf  208.  Emperor  v.  Rolfe.  Feb. 
1748. 

3.  By  marriage  fettlement  1 500/.  were  provided  for  younger 
children  in  fuch  (hares  as  the  parents  (hould  appoint,  in  default 
of  appointment  to  all  the  children  after  the  death  of  the  wife ;  the 
parents  afterwards  made  an  appoiniment  excluding  one  child: 
this  deed  vefts  the  portions  in  the  other  childrn,  born  or  to  be  born* 
J  Bro.Cb,  Rep.  162.     Mayhew  v.  Middieditcb.    Trin.  1782* 

4.  Portions  by  a  n^arriage  fettlement  to  be  paid,  transferred^ 
or  aflfigned  to  the  fons  at  twenty-one^  to  the  daughters  at  twenty* 

onei 


lAi  i^oiTeflion. 


(F)  Privileges  of  Poffcffiom 

I.  XT7HERE  A.  drew  on  B.  at  Loniw^  and  fent  bills  to  anfwer 
^^  the  fame,  dtreding  them  to  be  pot  to  a  particnlar  ac- 
count, and  B.  became  bankrupt  before  paying  the  bills  drawn  on 
him,  his  affignees  were  decreed  to  deliver  the  bills  fent  to  him  to 
anfwer  the  faid  drafts ;  and  Lord  Harivncki  faid  he  remem« 
bered  a  cafe  in  the  Common  Pleas  where  goods,  configned  to  a 
faQor,  were  foldj  and  notes,  inftead  of  money,  given  for  them,  and 
the  principal  was  held  to  be  entitled  to  the  notes.  Etc  parti  Bu* 
mas,  1  Atk.  232.  and  2  Vtf.  582.  S.  P.  Zmk  t«  WoUtr^^BL 
Rep.  1154.  and  Expartt  Ouf/M^Amth  297. 

a.  Whert 
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ontf  or  marriage,  if  after  the  deceafe  of  their  parentt»  with  for*  | 
virorfhip  among  them,  if  any  fliould  die  before  the  (hare  or  fl»Tff 
fhottld  become  payable,  aflignable,  or  transferable,  and  a  Kmita« 
tion  pyer,  if  there  Qioiild  be  no  child  or  jphildren  living  at  the 
death  of  the  furvivor  of  the  parents,  or  being  fuch,  all  (hnuld  die 
before  the  iund  Qiould  become  fo  as  aforcfaid  pa^able^  afligiiAbkr, 
pr  transferablCr  Whether  a  child  attaining  21  takes  a  vetted  in- 
tereft  in  the  life  of  the  parent  i  Qu^re.  5  Vef.jun.  452.  Ltgh 
¥•  HavtrjUli^     \  8o9t 

fsvia.4st>  (j^)  JLapfed  la  refpeft  of  the  Settlement  not  being 

made, 

I.  ^HE  wife's  portion  has  been  decreed  to  the  hufband,  thoofsh 

^    he  has  not  made  a  fettlement  adequate  to  it,  where  the 

ftttlement  was  before  marriage ;  otherwife  on  a  voluntary  fettle« 

inent  after  marriage,    %  Atk.  448*   hanvf  v.  HuU  oj  AtM.   Nw. 

1742. 

2.  The  huiband  by  marriage  articles  agrees  to  fettle  an  eft;ite» 

and  the  wife's  portion  is  to  remain  in  truAees,  till  the  fettlement* 

.    )*Io  fettlement  is  made,  nor  any  eftate  applied,  and  the  hufbaod 

dies.    The  right  to  the  portion  furvives  to  her,  and  the  iflbe  are 

not  entitled  to  take  it  out  of  her  hands,      j  f^ef,  376,     Pjkf^ 

JPjke.     Jan*  1749. 

For  more  of  Portion^  fee  Cbarge^  Divi/e^  Marriagif  Powers^  ■ 

and  other  proper  titles* 

« 
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i.  Where  t  perfon,  who  had  repaired  a  Ihip  belonging  to  t 
attkrupty  gave  up  the  poflei&on,  he  was  held  to  haire  loft  his  Gen 
bereon  ;  if  the  repairs  had  been  in  a  foreign  port^  while  on  m 
oyage.   It  would  have  been  otherwife.    Em  parti  Sbani,  i  jttt^ 

•34- 

3.  Where  a  miller  had  claims  upon  a  bankrupt  for  gHnding 

ormer  quantities  of  wheat,  yet  he  was  held  not  to  have  a  lien  on 
h^t  in  his  poflcflSon,  except  for  the  price  of  grinding  it  alone.  Em 
)art€  Ockenden^  i  Atk.  235. 

4.  A  packffr  was  held  to  have  a  lien  on  the  goods  in  his  po& 
«(Hon  for  all  fums  due  to  him  as  fuchy  although  not  on  other 
roods )  for,  by  the  cuftora  of  the  trade,  he  is  in  the  nature  of  a 
faftor.  jEx  parte  Deeze,  i  Atk.  i  a8.  But  fee  obferrations  on  thi« 
cafe^   4  Burr.  2222. 

5.  A  fador  was  held  to  have  a  lien  on  the  goods  in  his  poC» 
[cfHon  for  the  general  balance.  Kruzer  y.  Jf^Ucox,  at  the  RoUsg 
nth  March  17;4,  cited  in  i  Sum  494*  AmU.  252*  S.  P.  Fhh 
mji  ▼*  Dtuonjbire^  2  Burr.  931. 

6.  A  dyer,  having  cloth  in  bis  poflcfliony  was  held  to  have  s 
lien  on  it  only  for  the  price  of  dying  it,  not  for  his  general  balance 
for  dying  other  clothes.     Gretn  v.  Parmer^  4  Burr.  221$. 

7.  A  fa£lor,  who  had  become  furety  for  his  principal,  (oUl 
goods  for  him  before  his  bankruptcy,  but  did  not  receive  tha 
money  till  after ;  and  the  vendee  fxaving  paid  over  the  price  to 
him,  after  notice  from  the  aflignees  to  the  contrary,  an  adion  was 
brought  againft  him  \  it  was  held  that  the  fa&or  had  a  lien  on 
the  money  in  the  hands  of  the  vendee  for  the  amount  of  the  fun 
for  which  he  was  furety,  though  not  then  paid ;  and  therefore 
that  the  a£lion  did  not  lie.    Drinkwater  v.  Goodwin^  Cowp.  251. 

8.  Where  a  navy  bill,  payable  to  the  defendant,  was  lodged 
with  the  plaintiff  as  a  fecurity,  and  he  delivered  it  over  to  the  de* 
fendant  in  confidence  that  he  would  accept  a  bill  drawn  upon  him 
to  the  amount ;  although  the  plaintiff  could  make  no  ufe  of  the 
navy  bill  himfelf,  yet  he  was  held  to  have  a  lien  upon  it  in  the 
defendant's  hands;  and  he,  having  received  the  amount,  waa 
compelled  to  pay  over  the  fame.     Pier/on  v.  Dunhp^  Cotvp^  57 1 • 

9.  A  vendor,  before  actual  poffeiBoa  by  the  vendee,  has  a  lien 
on  the  goods  he  fends,  and  if  he  can  get  them  in  tranfitu  has  the 
benefit  of  that  lien.  Berkett  v.  Jenkins^  B.R.  1 1  G*3t  cited  ia 
Cowp.  295,  296. 

10.  Goods  were  delivered  to  a  perfon  claiming  them  wrong* 
fully,  who  paid  freight  and  other  charges  thereon  }  it  was  held 
that  he  had  no  right  to  retain  the  goods  tor  thofe  charges*  Lem^ 
prien  V,  Pq/lrff  2  Term  Rep.  485. 

M.S.  left  by  his  will  certain  plate  to  truftees  to  the  ufe  of  his 

wife  for  life,  remainder  over ;  (he  pawned  the  plate  to  the  defend- 

int»  who  was  ignorant  of  the  fettlement ;  on  a  claim  by  the  re« 

^^'mder-man,  the  counfel  for  the  defendant  admitted  that  he 

cou^d  not  rctaija.    Hoare  y*  Parker,  %  Ttrm  Rep.  376* 

•  - 

I  a.  Where 
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12.  Where  goods  are  fent  to  a  fador,  but  not  in  his  adual 
pofleffion,  he  has  no  lien  thereon  for  his  general  balance,  and  die 
goods  may  be  (topped  in  iraf^tu  if  he  i>ecomes  bankrupt.  £m- 
iocky.  Craigi  3  Term-Rcp.  122.  7874 

isyuuAsh      (G)  Suffident  for  tehat  Purpofes  ai  to  Adions. 

I .  I N  an  ^Stion  bj  an  owner  of  an  ancient  ferry  againft  a  peifon 
''■  whoereds  a  new  feriy  near  his,  the  plaintiff  may  dedaie 
on  his  pofleffion  ;  and  he  need  not  (^t  forth  in  his  declaration  that 
he  keeps  boats  and  ferrymen  fufflcicnt  to  tarrj  paffengers  Oftr. 
Biifii  V.  Hart,  Willet,  508* 

2.  Pofleflion  is  a  fufficient  titlf  to  the  plaintiff  in  trefpafs  tn  d 
amiifi  and  where  any  perfon  is  in  pofleDion,  thii  (and  not  txct 
pftfs  on  the  cafe)  is  the  proper  a Aton  for  any  injory  done  to  the 
land  or  the  profits  of  k^    .Marker  t.  Birheck^  3  Burn  15$$. 

3.  Poffeffion  for  abore  fixty  years  of  a  pew  in  a  church  is  not  i 
fufficient  title  to  rhaintain  an  a£lion  npon  the  cafe  for  diftnrbaDce 
k>  the  enjoyftient  of  it.     Stock  v.  R^ath^  i  Term  Rep*  428* 

4.  A  pofleffion  for  twenty  years  is  like  a  defcent  which  is£r 
etitryi'and  gives  a  right  of  poffeffion,  which  is  fufflciept  to  muo* 
tain  an  ejeSment.    Per  Holt  C.  Ji     Vide  Run.  otiEjeffm,  59. 

} 

isvin.  45»    (H)  Sufficient  as  to  other  Purpofes  than  Adions. 

t.  nOSSESSION'  gives  a  right  againft  every  man  who  cannot 
-*     ihew  a  good  title  :  the  party  therefore  who  wonld  cbasiit 
the  poffeffion  muft^*;^  eftablifh  a  legal  title  to  it. 

2*  By  one'  of  the  ftatutes  of  limitations  (21  ^ac.  i.  r.  16.) 
none  (hall  make  an  entry  on  land  but  within  twenty  years  after 
the  right  or  title  (hall  firft  defcend  or  accrue.  Bttt  the  a£t  luth 
the  uflial  favings  for  infants,  feme-coverts,  (fc.  Therefore  in 
eje£lments,  where  there  hath  been  no  poffejjion  for  ttoenty  jearSf 
either  in  the  leffor,  or  the  plaintiff,  or  his  anceftorsj  the  piaintif 
in  this  a£l:ion  will  be  nonfuited ;  onlefs  he  can  account  for  it 
under  fome  of  the  exceptions  allowed  by  the  ftatute.  Taylor  at 
dimij:    Atiyns'v.  Horde^  I  Burr.  119.  ' 

3.  And  twenty  years  adverfe  poffeffion  is  not  only  a  negadre 
bar  to  the  aAion  or  remedy  of  the  plaintiff,  but  takes  away  his 
right  of  poffeffion  and  gives  a  pofitive  title  to  the  defendant,  for 
the  plaintiff  muft  Ihew  a  right  of  poffeffion  as  well  as  of  propcrtfi 
and  therefore  the  defendant  need  not  plead  the  ftatute  of  lunita* 
tions  as  in  other  cafes.     Ibid, 

4.  If  no  other  title  appears,  a  clear  undiftorbed  poffeffion  for 
20  years  is  evidence  of  a  fee,     Runn»  on  Eje^ment^p.  59. 

5.  By  the  9  6.  r.  r.  i6.  a  time  of  limitatibn  is  extended  to  die 
cafe  of  the  king  himfelf,  who  is  thereby  tlifaUed  to  make  title  ex- 
cept to  liberties  and  franchifei  beyond  the  fpacc  oi  fixty  years,  to  be 
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reckonedi  backward  from  the  time  of  commencing  any  fuit  or  pro- 
ceeding to  recover  the  thing  in  queftion.  So  that  now  a  poiTcflion 
for  60  years  will  be  even  a  bar  to  the  king's  prerogative,  in  dero- 
gation from  the  ancient  maxim  of  nullum  iempus  occurrit  regu 

(I)  Pleadings.     Pojfejfionatus  fuit.  '^^"-^^^ 

t.  'T^HE  plaintiflF  declared  in  trefpafs  upon  his  poflefliony  the  de* 
^  fendant  makes  a  title«  and  gives  colour  to  the  plaintiff; 
tlie  plaintiff  replies  ^(f/^'tfrMr/i/tf/r^^r/zi,  and  traverfes  the  title  fet 
out  by  the  defendant^  and  upon  demurrer,  the  court  held  this  a 
good  replication,  for  it  lays  the  defendant's  title  out  of  the  cafe^ 
and  then  it  ftands  upon  the  plaintiff's  poffejjson^  which  is  enough 
againft  a  Wrong-doer,  and  the  plaintiff  need  not  reply  a  title. 
Cary  v.  Holti  2  Stra,  1238. 

-  a.  Where  the  plaintiff  declares  upon  1  poiTeffion  only,  and  the 
defendant  pleads  Ubirum  tenementum^  the  plaintiff  muft  (hew  a  title 
in  the  replication,  and  muft  not  barely  rely  on  traverGng  the  de« 
fendant's  title.     Vtrnon  v.  Goodrich^  C,  S.  i  Sira.  ^. 

3*  If  the  defendant,  committing  the  tort,  be  owner  of  the  foil, 
the  plaintiff  mod  (hew  a  title;  but  the  declaration  is  good  with 
the  allegation  of  any  title  in  the  plaintiff,  if  the  defendant  be  a 
ftranger ;  for  poffcilion  is  fufBcient  in  this  cafe  to  maintain  the 
aAion  for  the  plaintiff.     Stroud  v.  JB/W,  i  Com.  Rep.  7. 

4»  A  cu/hm,  to  take  a  profit  in  alienofolo^  is  bad ;  fuch  a  right 
can  only  be  cUimed  by  prefLription.  And  per  AJbhurJi  J.  When 
a  plaintiff  in  poffefBon  brings  an  a£lion  on  the  cafeagainlt  a  wrongs- 
doer,  it  is  fafficient  to  declare  ^^zxa^  him  upon  poflefEoo  generallj^, 
without  difclofing  any  title  v  but  where  it  becomes  neceffary  to 
juftify  under  a  right  inapUa^  fuch  right  muft  be  fet  out  formally. 
Grimfiiad  v.  Marlowe,  4  Term  Rep.  718. 

5.  In  an  adion  upon  the  cafe  for  the  dijlurbande^ ot  rights  of 
€ommon^  (sTr.there  is  this  diltindion  ;  where  the  adioii  is  brought 
againft  a  Hvrong»doerj  it  is  fuRicient  for  the  plaintiff  to  (late  in  his 
declaration,  that  he  was  pojfeffed  of  a  houfe  or  lands,  ^e.  and  by 
reafon  of  his  poffcITion  thereof,  was  entitled  to  the  right  in  the 
exercife  of  which  he  has  been  difturbcd :  but  where  the  plaintiff 
vould  lay  any  charge  or  fervitude  on  the  land  or  property  of 
another,  he  muft  fet  forth  his  title  fpecially  in  the  declaration. 
Vide  fTaring^.  Griffiths ^  I  Burr.  440.  1  Stra.  5.  4  Term  Rep^ 
7 1 8.     But  fee  3  Term  Rep.  768. 

6.  Cafe  for  difturbing  the  plaintiff  in  his  pew.  The  declara- 
tion ftated  that  the  plaintiff  had  a  right  to  this  pew,  nvithout  laying 

it  to  be  appurtenant  to  a  mejfuage  in  the  pari(h.     At  the  trial  ot  this  ^ 

caufe  before  Bulier  J.  the  plaintiff  did  not  fet  up  any  claim  under 
a  faculty  from  the  bifiiop,  or  (hew  any  enjoyment  in  refpe£l  of 
any  houfe,  but  offered  evidence  of  pojfeffion  for  above  60  years^ 
and  would  have  derived  a  regular  title  from  one  Chappel^  to  whom 
the  minifter  and  churchwardens  in  the  year  1718  gave  their  con- 
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tent  In  ^tmg  to  l)aild  the  pew  in  qu'-ilion.  The  jo<lge  being 
of  opinion  that  this  did  not  entitle  thr  pi.  intifT  to  rrcovrr,  di- 
tched a  nonfuit.  A  motion  was  made  to  fet  Mfi.ie  thid  nonfutt^ 
but  the  rule  wasdifcharged.  The  plaintiff  nwiii  provr  a  prefcrip- 
live  right,  or  a  faculrv,  and  (hnuld  claim  it  m  )u$  cirdar^tiuD  as 
*  appurtenant  to  a  mejfuage  in  the  pari/b.  Per  Buller  J.  Thift  is  an 
aSibn  en  the  cafe^  and  not  an  ad  ion  oftrefpafs.  Trtfpafs  will  not 
lie  for  entering  into  a  pew,  hecaufe  the  plaintiff  has  not  the  ex* 
duGve  poflcflion,  the  poflVflion  of  the  church  bein^  in  the  parfon^ 
The  word  *  poiTefllion'  muft  always  bt-  underftood  fecunium  JtAjec* 
tarn  materiam.  Therefore  in  an  a£lion  on  the  cafe  tor  diRu^bing 
the  plaintiff  in  his  pcWi  for  which  trrfpafs  will  not  lie,  the  plain* 
tiff  mud  prove  a  right  either  by  prefcription,  or  bj  faculty*  Sloch 
▼.  Booth,  I  Term  Rep.  428. 

7.  In  declaring  for  wrongs  to  perfonat  property »  the  phiintiff 
tnull  (late  his  right,  as  in  trefpafs  for  taking  goods,  that  they  were 
his  own  goods;  or  in  troveri  that  he  was  poficflVd  of  rhcnu 
frank/yn  v.  Reeve^  2  Stra.  1023.     i  Ld*  Ray.  239.    .2  U.  890.  aec* 

8*  in  an  adion  for  difturbing  plaintiff  in  his  pewy  the  fingle 
queftion  Was,  Whether  tht  plaintiff  can  maintain  this  zQioa 
Nvithout  proving  repairs  done  to  the  pew  ?  Lee  C.  J.  It  is  ob« 
je£led  for  the  defendant,  that  as  repairs  were  laid  in  the  declara^ 
tion  and  not  proved  at  the  trial,  the  po/lea  ought  to  be  delivered 
to  the  defendant  \  but  we  are  all  of  opinion,  that  this  being  s 
poffij/bry  aflion  againll  a  granger,  and  a  mere  ^vrong^doer^  the 
plamtiiF  was  not  obliged  to  prove  any  repairs  done  by  himfclf  or 
ethers  whofe  eftate  he  hath :  for  it  is  a  rule  in  law  that  one  in 
foffejjion  need  notjhenu  any  t'aie  or  conjlderation  for  fuch poffiffion  agmnjt 
0  wrong'doer*  But  it  is  otherwifc  where  one  claims  a  pew,  or  an 
aifle  in  a  church  againft  the  ordinary^  who  undoubtedly  has  prima 
facie  the  difpofal  of  all  the  feats  in  tlie  church ;  and  againft  him  a 
title  or  confitieration  muft  be  (hewn  in  the  declaration  and  provedi 
as  the  building  or  repairing,  iic. ;  and  this  is  the  true  diftindioiu 
Kinrick  v.  Taylor^  B.  R.     l  Wilf.  326. 

9.  In  an  a£iion  on  the  cafe  againft  a  wrong-doer  for  not  re* 
pairitig  a  private  road  leading  through  the  defendant's  clofe,  it  is 
tuiScieht  to  allege  that  defendant}  as  occupier  of  the  ground,  is 
bound  to  f  cpair. 

10.  £very  plaintiff  in  eje£tment  muft  (hew  a  right  of  poffifin 
ts  well  as  of  property :  and  therefore  the  defendant  need  nol 
plead  the  ftatutci  as  in  the  gaCs  of  other  anions*    i  Burr.  1 19* 
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tk  ^HE  court  will  not,  at  ^  diftance  of  time  after  the  trials 
'*'  amend  the  pe/lea  bj  increafing  the  damages  given  by  the 
Jury»  although  all  the  jurymen  join  in  the  affidavit,  dating  their 
intention  to  have  been  to  give  the  plaintiff  fuch  increafed  damageSf 
and  that  they  conceived  what  they  had  given  was  calculated  to 
give  him  fuch  a  fum.     Jackfon  v.  Williamfon^  2  Term  Rep,  28  u 

2.  On  a  motion  for  fc  new  trial  the  pofi^a  wos  brought  into 
court,  and  after  the  new  trial  had  been  denied  the  pdfiea  could 
not  be  found ;  the  court,  on  debate,  ordered  a  new  one  to  be 
made  out  from  the  record  above,  and  the  aflbciate's  notes.  Daj* 
rell  V.  Bridge^  %  Stra.  1264. 

3.  When,  on  the  argument  of  a  fpecial  verdi£l  in  eje£lment» 
the  court  of  Common  Pleas  gave  judgment  for  the  leflbr  of  the 
plaintiff,  the  court,  on  motion  ftayed  the  po/lea  until  the  event  of  a 
writ  of  error  (which  the  defendant  intended  to  bring)  (hould  be 
known,  on  the  defendant's  undertaking  to  account  for  the  mefne 
profits  from  the  day  of  the  demife.  R^e  v.  Jones^  i  H,  Black.  34. 

4*  William  v.  Jones  and  another^  Eaft.  8  G.  2.  A  verdi£l  in  this 
cafe  was  taken  by  miftake  of  the  aflociate  generally  for  plaintiff 
againft  both  defendants,  inftead  of  finding  defendant  Edward 
Jones  not  guilty ;  as  to  the  other  defendant  a  verdiA  was  found 
for  the  plaintifi^  damages  200/. ;  plaintiff  moved,  that  the  retura 
oiHtitfo/ha^  as  to  Jones^  might  be  amended,  which  was  ordered 
on  the  chief  juftice^  repon,  and  hearing  counfel  on  both  fides. 
The  return  of  the  poftea  is  the  a&  of  the  chief  jultice,  and  muft 
be  made  as  it  ought  to  be.    Barnes,  6. 
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{For  the  diftribution  of  Powers^  fee  extract  from  .BdtK  note 

in  (A.  16)  infra.) 

Note,  the  three  firft  of  the  enfuipg  titles  relate  wholly  to 
powers  of  leafing. 
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482  Pol»er0« 


i6Vin.47i-  (A,  3)  Where  the  Power  is  purfued.     la  refpefi  of 

the  Years  or  Lives  limited  {in  the  leq/e.)     [And 
herein   of  Leafes  in  PoJfeJJion  zxA^Reverfion.\ 

I.  'T'HE  fiatement  given  in  16  Vin.  474.  pi.  1.  from  Ctxke^  of  the 
^  cafe  of  Shecomh  v.  HawisnSf  differs  fome  what  from  that  con- 
tained in  Tetvirt.  222.  and  i  BrownL  148.  both  of  whom  report 
this  cafe  as  follows :  L.  levied  a  fine  of  lands  to  the  ufe  of  herielf 
for  lifcj  and  after  to  the  ufe  of  her  eldeil  fon  in  tail,  referving  to 
herfelf  power  to  niake  leafes  at  any  time  for  21  years,  or  for  tluree 
lives,  rendering,  tsfc,  L.  leafed  part  of  the  premifes  to  B,  for  21 
years,  «ind  before  that  leafe  expired,  made  another  kafe  to  £  for 
2 1  years,  io  begin  after  the  determination  of  the  former  leafe,  and  dkd. 
The  firft  leafe  expired.  A  queftion  then  arofe.  Whether  this 
were  a  good  leafe  under  the  power  ?  and  it  was  adjudged,  that  it 
was  not  i  for,  upon  fuch  power,  L.  could  not  make  a  leafe  to 
commence  at  a  day  to  come,  but  was  confined  to  a  leafe  inpof- 
feffion,  and  could  not  convey  an  interefi  to  commence  infiturtf 
or  after  another  eftate  exphred :  but  the  law  would  adjudge,  upon 
a  general  power,  to  make  leafes,  without  faying  mpre,  Uiat  they 
ought  to  be  leafes  in  poiTeflion  j  and  the  court  faid,  that  it  had  been 
adjudged  accordingly  in  the  cafe  oiTieCounte/sofSuJex,&9ttd 
Ok  1 6  Hn,  467.  pL  6.  and  fide  note. 

2,  It  appears,  from  the  report  in  i  RolL  1 2.  of  the  cafe  of  /» 
V.  Prickivoodf  ((lated  in  19  Vin.  140.  (£•  a)  pi.  3.)  that  Coke  did 
not,  in  giving  bis  judgment  thereon,  infift  upon  the  word  p^efim : 
but  G.  Crooie  obfcrved,  that  it  was  limited,  that  '<  he  might  leafe 
inpoff/^on"  and  that  this  extended  to  lands  them  in  poffeffion^  and 

^  not  to  thofe  then  in  reverfton  ;  and  then,  thofe  of  which  this  kafe 
was  made,  were  lands  then  in  reverfion.  Cvke  however  faid,  that 
it  was  intended,  that  he  might  at  any  time  leafe  in  poffeffion ;  for 
that  the  word  poffeffion  was  to  be  referred  to  the  leafe,  and  not  to 
the  land. 

3.  A.  B.  was  tenant  for  life  under  a  fettlement  of  the  reverfen 
of  lands  that  were  in  leafe  for  lives ;  with  a  power,  <*  that  it  flioukl 
<<  be  lawful  for  every  perfon  who  (hould  be  aAually  feifed  of  the 
<*  freehold  of  the  premifes,  to  make  leafes  of  any  part  thereof, 
*^  which  had  been  ufually  letten  for  lives  or  years  by  indenture, 
'^  for  any  term  not  exceeding  twenty^ne  years,  or  determinabk 
*<  on  one,  two,  or  three  lives,  isfc.  \  fo,  as  there  were  not,  in  toy 
^<  part  of  the  premifes  fo  leafed,  at  any  one  time,  any  more  or 
<<  greater  eftate  or  eftates  than  for  -21  years,  or  for  three  lives,  or 
<<  for  any  number  of  years  determinable  upon  three  lives.''  wf.  B. 
made  feveral  leafes  for  9^  years,  to  commence  fipom  the  death  of 
a  remaining  life  in  a  former  leafe.  And  thp  queftion  was.  If  this 
leafe  was  purfuant  to  the  power  ?   It  was  obje&edj  that  it  was  a 
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leaff  ID  reireTfion.  But  it  was  anfwercdy  and  refohedy  that,  when 
tlie  rtierfton  of  lands  demifed  for  life  or  years  is  fettled  to  the  ufe  of 
one  for  life,  with  ^  power  to  make  leafes  generatlyy  he  may  make  a 
leafe  during  the  continuance  of  a  former  leafe,  to  commence  after  the 
former  -,  as  other^wife  his  power  would  be  ineffeflual.  Earl  of  Co^ 
ventry  v.  Lady  Giventry^  Com.  312. 

4.  Teftator  devifcd  the  lands  to  his  fon  for  life,  remainder 
over;  with  a  provifo,  that  if  his  fon  made  any  alienation  or  dif- 
cohtiniilnce,  whereby  the  premifes  could  not  remain,  i^c-  as  ap* 
pointed  by  the  faid  will,  otherwife  than  by  a  leafe  for  21  years^ 
whereupon  the  old  and  accuftomed  rent  (hould  be  referved,  that 
then  fuch  perfon  (hould  forfeit  his  ellate*  The  fon  afterwards,  in 
4  Alari^y  leafed  to  B.  for  21  years,  rendering  the  ancient  rent) 
and  then,  1 8  Eliz.  leafed  unto  R.  and  his  wife  for  one^and- twenty 
years,  to  begin  pre/entfyy  (which  was  one  year  before  the  expiration 
of  the  leafe  made  to  B.)  which  leafe  being  expired,  R,  entered. 
•And  the  queftion  was,  yVhether  the  laft  leafe,  though  to  begin 
from  the  date  of  it,  being  made  a  year  before  the  former  expired, 
was  authoriftfd  by  the  power  ?  And  it  was  moved  that,  although 
by  this  authority  he  cpuld  not  make  leafes  in  reverfion,  for  then 
he  might  charge  the  inheritance  in  infinitum  i  yet  fuch  a  leafe  as 
this  he  might  make  well  enough,  fince  it  was  to  begin  prefently, 
and  fo  was  no  charge  to  him  in  reverfion,  for  the  inheritance  was 
not  charged  in  the  whole  for  more  than  one*and*twenty  years,  and 
the  court  feems  to  ^ave  been  of  this  opinion ;  for  the  reporter 
dates  nothing  as  to  the  event  of  this  cafe.  Read  v.  Najb^  i  Leon. 
X47.  And  fee  Fox  v.  Collier^  i  Anderf.  65.  And  cited  i  Leon^  36. 

5.  A.  B%  was  tenant  for  life  under  a  fetUement  in  which  there 
was  the  following  power,  v/z.  <^  That  it  (hould  be  lawful  for  the 
*<  tenants  for  life,  refpe&ivelyy  at  all  times  during  their  refpcdive 
<<  lives,  and  when  they  (hould  refpc£tively  come  into  and  be  in 
*<  aElual  p^jfejfiony  by  indentures  to  demife  all  or  any  of  the  faid 
**  premifes  in  poiTeflion,  but  not  by  way  of  reverfion  or  future  in- 
'*  tere(t,  for  the  term  of  21  years  abfolute,  or  any  leffer  abfolute 
<<  term,  or  for  any  term  or  number  of  years  determinable  upon 
•'  one,  two,  or  three  lives;  icferving,  \gc!*  Part  of  the  premifes 
fubje£l  to  the  power  were  let  by  the  agent  for  tenant  for  life,  by 
agreement  in  writing,  from  \ir\i  March  1775,10  occupy  till  10th 
March  17769  and  the  reft  was,  at  the  time  of  the  leafe,  in  the 
occupation  of  tenants  at  will.  Afterwards,  on  17th  Augujl  17759 
A,  B,y  by  indenture,  reciting  the  power,  demifed  this  and  other 
part  of  the  premifes  to  F,  for  99  years,  fro'm  Lady-day  then  laft 
paft,  if  (he  (hould  fo  long  live,  at  the  yearly  rent  of,  ^c.  At  tlie 
time  of  the  leafe  A*  B.  directed  the  occupiers  to  pay  the  rents  to 
F.y  which  they  conftantly  afterwards  did.  It  was  contended, 
among  ft  other  points,  in  this  cafe,  that  the  leafe  to  F\  was  a 
leafe  in  reverfion^  and  therefore  contrary  to  the  power.  A,  B. 
could  not,  it  was  faid,  at  the  time  of  this  leaie,  grant  an  imrne* 
diate  leafe  in  polTeirion,  becaufc  part  of  the  premifes  were  let  un- 
der an  agreement  for  a  teim,  of  which  fcvcral  months  were  then 
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to  run ;  aad,  though  the  reft  was  dated  to  have  been  in  the  hand^ 
of  tenants  at  willj  yet,  as  the  law  then  ftood.  they  mud  be  con-^ 
fide  red  as  tenants  from  year  to  year ;  A.  Bm  couM  not  have  brought 
ejedment  againft  any  of  t^em,  and  therefore  had  no  immediate  p^* 
fejfory  right  /  fuch  right,  and  the  right  to  recover  in  ejectment  being 
convertible.  But  it  was  anfwered,  Firji^  That  the  tenants  afiented 
to  this  leafe,  and  furrendered  their  poflefllon  before  the  execution 
of  it,  in  order  to  make  it  valid.  This  was  exprefsly  left  by  the 
judge  to  the  jury,  who  found,  that  F.  was  in  pofleflion  at  the 
time  of  the  execution.  Secondly^  That,  if  the  jury  had  not  found 
the  leifee  to  have  been  in  pofleffion,^!*//  this  would  be  good  as  a  con- 
current  Ua/e;  for  this  Ready.  Nqflf  (already  dated,)  was  cited. 
No  authority,  it  was  faid,  had  been  cited  againd  this  cafe. 
Tiirdfyy  Thar,  in  refpe£l  of  the  power,  all  the  fubfiding  leafes 
were  leafes  at  will ;  there  was  no  outdanding  leafe,  as  againd  the 
remainder-man ;  he  would  not  have  been  bound  to  give  the  te- 
nants notice  to  quit,  but  might  have  entered  upon  them  imme- 
diately. And,  for  thcfe  reafons,  the  court  unanimoufly  held  the 
leafe  to  be  good.  Goodtitle  v.  Funucan^  DougL  565.  See  WUfin  v. 
Sewelii  dated  in  Suppl.  tit.  EJiate^  (R.  a)  ante^  8th  qued.  in  Cam^ 
hell  v«  Leach^  AmbU  743,  4.  6. 

6.  Lands  were  conveyed  to  the  ufe  of  71  for  life,  remainder 
to  W.  for  life,  remainder  over ;  with  power  for  W.  if  he  furvived 
7*.  to  make  leafes  for  21  years  or  three  lives,  in  pojfejfton^  and  not 
in  reverfion.  W.  furvived  7.  and  then  demifed  the  lands,  with 
all  the  circumdances  of  formality  required  by  the  power,  for  three 
lives  \  habendum  from  the  date  thereof.  And  it  was  held  in  B.  R, 
that  the  leafe  was  of  a  freehold  to  commence  infuturo^zn^  therefore 
void.  Denn  v.  Farnjide^  i  Wilf  176.  See  Freeman  ▼•  Wefi^ 
dated  in  Suppl.  tit.  Eftatet  (Z.  a)  ante. 

7.  A  leafe  was  granted  by  the  crown  to  the  Cnuntefs  of  Fort'^ 
land  for  50  years,  to  commence  **from  the  day  of  the  date  or  mak^ 
ing.**    To  impeach  this  leafe  an  information  was  fome  time  after- 
wards filed  by  the  attorney-general  on  the,  part  of  the  crown. 
The   principal    objection  was    formed    upon    the  civil-lid  ad, 
I  Anne^flat.  i.c.f.  which  direds,  that  <*  all  leafes,  to  be  granted 
*<  of  any  of  the  crown-lands  fliould  be  void,  unlefs  made  to  conn 
^  mence  from  the  date  or  making  thereof;"  and  it  was  contended, 
on  the  part  of  the  crown,  that  **  from  the  date,"  and  '<  from  the 
making,'*  were  inclufive  \  but,  that  *<  from  the  day  of  the  date," 
was  excluftve^  and  therefore  the  leafe  was  void  for  the  variance. 
On  the  part  of  the  countefs,  it  was  contended,  that  thefe  phrafes 
were  both  the  fame.     Sir  Thomas  Parker  and  Mr.  Baron  Reymlds 
admitted  the  obje£lion,  that  it  was  a  void  le^fe,  becaufe  it  com* 
menced  in  futuro.    The  two  other  barons  were  of  a  different 
t>pinion  upon  this  point ;  but,  upon  another  point,  they  were  alfo 
of  opinion,  that  the  leafe  was  void.    So  that,  for  different  reafonSj 
they  all  held  th^t  the  leafe  was  not  good.      Attomey^General  v. 
Countefs  of  Portland^  Cowp.  723. 

6  8.  B.  de- 
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8.  B,  deviff  d  lands  to  her  nephf  w  for  life)  with  a  power,  b7 
any  writing,  i^c,  to  ieafe  the  premifcs  for  t]he  term  of  21  years,  or, 
under,  or  for  any  term  or  number  of  years,  determinable  upon 
one,  two,  or  three  lives,  in  pojfejjion^  and  not  in  reverGon.  The 
nephew  leafed  y^^m  tht  day  if  the  date  thereof^  for  the  term  of  99 
years,  if  three  perfons,  or  any  of  them,  (hould  fo  long  live.  This 
was  held  to'  be  a  Ieafe  in  reverfion.     Doe  v.  Wation^  Cowp»  1 89. 

9.  Tenant  for  life  by  marriage  fcttlenent,  with  a  power  to 
Ieafe  for  any  term  or  number  of  years  not  exceeding  21  years,  in 
poffejfionl  and  mi  in  reverfion^  remainder^  or  expeEiancy^  made  a  Ieafe 
by  indenture,  "  toholii,"  lie*  from  the  day  of  the  date  ofthefaidin^ 
denture^  for  2i  years.  The  queftion  was,  Whether  this  was  a 
good  Ieafe  within  the  power  ?  Lord  Mansfield^  in  delivering  the 
opinion  of  the  court  of  B»  ii.,  firft  confidered  the  cafe  as  a  new 
queftion,  unaffcdled  by  any  previous  decifion  ;  in  which  light  the 
nvhole  turned  upon  the  conllruAion  of  the  particle  ^^froml*  la 
grammatical  ftridnefs,  his  lordfhip  faid,  the  fenfe  of  this  word 
muft  always  depend  upon  the  context  and  fubjed-matter,  whether 
it  Qiould  be  taken  inclufive  or  excltsfive  of  the  terminus  a  quo  s  and 
tnore  than  a  hundred  inftances,  he  added,  occurred  to  him,  ia 
which  it  was  ufed  both  ways*  Here,  it  was  the  intention  of  the 
parties,  in  order  to  comply  with  the  terms  of  the  power,  that  it 
fliould  be  taken  inclufively.  He  then  proceeded  to  confider  the 
queftion  upon  the  authorities ;  and  thefe  appeared  to  him  to  be 
contradi£lory.  In  the  courfe  of  this  'difcuflion  he  informed  the 
court,  that  he  had  determined  the  (above  ftated)  cafe  of  Doe  v« 
Watton  upon  the  authority,  in  a  great  degree,  of  the  (above  ftated) 
cafe  of  The  Attorney^General  v.  The  Countefs  of  Portland  i  but  Sir 
Tkomas  Parker^  who  was  of  opinion  in  that  cafe,  that  the  Ieafe  ' 
was  void,  had  doubts  upon  the  determination,  after  communi- 
cating with  his  lord(hip  on  the  fubje  j^ ;  and  had  given  him  leave  to 
cxprefs  his^approbation  of  the  determination  of  the  cafe  then  before 
the  court.  And  the  court  unanimoufly  held  the  Ieafe  to  be  good. 
Pugb  V.  Duhe  of  Leeds y  Convp.  714.     See  Powell  on  Powers ^  450. 

e^  fee,  and  Rex  v.  TheJnbaUtants  of  Gamlingay^  3  Durnf.  ii  Eajl» 

(A.  4)  Where  the  Power  is  purfued ;  in  refpeA  of  i6vin.4yt. 
the  Rent  [or  Covenants ^1  referved  [or  contained.] 

|.  A  Power  was  referved  in  a  fettlement  to  fuccefllive  tenants 
^^  for  99  years,  determinable  on  their  lives,  as  and  when 
they  (hould  be  in  pofleflion,  He,  to  Ieafe  all  or  any  part  of  the 
hereditaments,  for  any  term  not  exceeding  21  years,  or  for  one^ 
two,  or  three  lives,  or  for  any  term  of  years  determinable  upon 
the  death  of  one,  two,  or  three  perfons  in  poflcflion  'f  fo  as  upon 
every  fuch  Ieafe  of  fuch  parts  of  the  premifes  as  had  been  anciently 
and  accu/lomably  demifcd,  whereof  fines  had  been  ufually  taken, 
the  old|  ufual^  and  accufiomed  yearly  rent  or  rent:^  or  more,  (hould 
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be  yearly  rcfcrvcd  during  the  continuance  thereof  refpcflivcly  i 
and  fo  as,  upon  every  Icafe  of  /ucb  part  of  the  premifes,  as  bad 
not  been  ufually  let,  and  for  which   there  had  not  been  any  fine  or 
fines  formerly    taken,  there  ihould  be  Tcfetv«*d,  during  the  con- 
tinuance of  tl'.e    fan)C  refpcdlivcly,   the    mo/l  and   hefi  improved 
yearly  rent;  and  fo  as  the  lellce  or  Icflees  ihould  re fpe£Vively  ex- 
ecute counterparts  of  the  leafes.    A  tenant  in  poOefljon,  fiot  having 
any  rolls  or  old  leafes  to  guide  him,  as  to  the  rtfervation  of  the 
old  ren^s  i^U  or  mod  of  them  being  in  the  remainder- man's  hands^ 
who  rcfufcfi  to  deliver  them),  made  a  leafc,  by  indenture,  of  *•  all 
^'  the  hereditaments,  comprifed  in  the  fettlement,  which  had  been 
^*  ufually  letten,  and  fines  taken  for  the  fame.;  and  of  all  other 
^'  lands  which  were  within  the  compafs  and  intent  of  the  faid 
••  power;  to  hold  for  the  term  of  99   years,  if  three  perfons 
^  therein  named,  or  any  of  them  fliould  fo  long  live ;  yielding 
^*  and  paying  therefore  during  the  faid  term,  at  and  upon  the  days 
**  and  times  in  that  behalf  ufed  and  accuftomed,  the  feveral  and 
<*  reJ^eElive  old  accufiomed  rents  referred  and  payable  for  the  faid 
*'  feveral  mefTuages,  (5*^.  thereby  leafed,  according  to  the  intent 
^*  of  the  faid  provifo."     And  he  alfo  made  another  leafe,  whereby 
part  of  the  premi/es^  for  which  fines  bad  not  been  ufually  taken,  and 
of  which  there  «vas  then  no  leafe  for  years  t  or  fi^r  any  life^  in  being; 
to  hold  for  99  years,  if  three  perfons  therein  named,  ot  any  of 
them  (hould  fo  long  live,  yielding  yearly,  during  the  faid  term, 
fuchfum  and  fums  of  money  as  (hould  amount  to  the  mofi  and  befi 
improved  yearly  rent  that  could  be  reafonably  had  2Lnd  obtained  for  the 
fame.    The  quedion  was,  whether  the  leafes  were  well  executed  i 
On  the  hearing,  the  latter  leafe  was  given  up^by  the  leflees,  ^  4 
**  refervaiicn  of  the  mojl  improved  rents ^  isfc**  being  fo  uncertain^ 
that  they  could  not  contend  in  fupport  of  it  at  the  bar.     And  the 
former,  after  a  hearing  before  Lord  Keeper  Cowper,  afTifted  by  th^ 
Lord  Chief  Jul! ice  Holt^  and  Lord  Chief  Juftice  Trfvqr^  was  hcld| 
by  the  Lord  Keeper  and  Trevor^  againft  the  opinion  of  Holff  not 
to  be  warranted. by  the  power,  and  decreed  accordingly,     From 
this  decree,  after  a  long  acquiefcence  under  it,  an  appeal  wa^ 
brought  to  the  houfe  of  lords,  where  the  objt£lions  to  the  leafe 
wcTtififfif  that  it  ought  to  have  mentioned  the  particular  rent  rc- 
ferved.     Secondly,  that  the  ancient  and  accuftomed  rent  was  there- 
by referved,  as  well  for  lands,  not  anciently  leafed,  ^s  for  thofe 
tliat  were ;  and  that  therefcre  it  was  contrary  to  the  meaning  of 
the  power.     As  to  the  tirlt  objedion,  it  was  infifted,  that  the 
leafc  under  <'  the  old  and  accufiomed'  rent  was  void,  becaufe,  there 
being  many  farms,  and  a  great  eftate  within  this  leafe,  fome  let  ai 
the  ancient  rents,  and  fome  not,  it  would  put  infuperable  difG-* 
culties  upon  the  remainder-man  to  recover  his  rent  due  for  the 
premifes  comprifed  In  this  leafe ;  for,  that,  in  the  anions  or  avow- 
ee, s  to  be  made  for  Ehe  rent,  he  muft  be  fo  lucky  as  to  point  out 
^vhtU  ij/.'j  the  eld  rent,  for  nvbat,  and  for  hgw  much  land  it  was         I 
^  ;;V/,  a/.'d  at  vjhat  time  payable.     And,   if  a  tenant  could  prove, 
uiA\  a  ;iffci^:it  igiit  v/aj^  paid  fof  the  {and,  of  tl^it  any  p^hcT  l*nd 
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was  comprifed  in  the  leafe,  or  that  the  rent  was  formerl7  paid  at 
any  other  day,  the  remainder-man  could  not  recover ;  but,  inftead 
of  recovering  the  rent  from  the  tenant,  muft,  from  time  to  time, 
pay  him  cods ;  that  the  provifo,  dire&ing  that  the  tenant  ihould 
ieal  a  counteqiart  of  every  leafe^  (hewed  that  the  intent  of  the 
power  was  to  gu^rd  againft  all  inconvenience,  by  reducing  every 
circumdance  attending  the  execution  of  it  to  a  certainty.  And  the 
appeal  was  difmifled,  and  the  decree  complained  of  affirmed. 
Dutcbefs  of  Hamilton  v.  Mordaunt^  3  Bro,  Par,  Ca.  248.  S.  C.  by 
the  name  of  Orby  v.  Mohun^JJiib.  Eq.  Rep.  4^.  Free.  Ci.'i^jm 
a  yern.  531.  542.  i  Eq.Ca,  Abr.  343-Sf  3  Ch.  Rep.  ^6. 
O.^Freem*  291.  ' 

2.  A  power  was  referved  by  a  fettlement,  to  make  leafes  of 
lands  anciently  demifed,  refervlng  12/.  for  every  Chejbire  acre.  A 
leafe  was  made  thereupon  of  all  the  lands  anciently  demifed,  re-  • 
ferving  all  the  rent  intended  ta  be  refet'ved.  And,  upon  a  trial  ia 
B.  R.  where  the  tenant  was  plaintiflF,  he  recovered,  notwithftand- 
ing  that  the  refervation  was  in  fuch  general  terms ;  becaufe,  in  this 
cafe,  there  was  an  abfolute  certainty;  for  the  power  provided 
that  at  leaft.  12/.  (hould  be  referved  for  every  Chejbire  acre,  and 
the  leafe  referred  to  the  words  of  the  power ;  and,  on  this  ground^ 
the  prefent  was  diftinguiflied  from  the  above  dated  cafe.  Levi* 
Jon  V.  PigoU  3  CA.  Rep,  61 — 76. 

3.  Tenant  for  life,  with  power  to  make  leafes,  whereupon  the 
old  and  accuftomed  yearly  rent  (hould  be  referved,  built  a  new 
houfe  upon  the  land,  and  then  made  a  leafe  for  2 1  years,  referving 
only  the  ancient  rent,  He.  It  was  contended,  that  this  could  not 
be  (aid  to  be  the  ancient  rent,  becaufe  part  of  it  was  ifluingout  o£ 
the  new  houfe.  But  the  court  held  the  rent  to  be  well  referved. 
Read^.  Najb^  1  Leon^  147. 

4.  In  the  cafe  of  the  Earl  of  Cardigan  v.  Montague  (on  a  de- 
cretal order  on  the  Ma(ter*s  report),  where  the  Duke  of  Mon» 
tague^  being  tenant  for  life,  without  impeachment  of  wade,  had 
power  to  leafe,  referving  the  ancient  rent  where  ufually  demifed, 
and  the  bed  rent  where  not  ufually  demifed,  made  twenty-four 
leafes.  The  Mader's  report,  as  to  many  of  the  leafes  which  he 
reported  bad,  was  fubmitted  to.  As  where  ancient  covenants 
•*  to  grind  at  mills,"  or  "  to  pay  land  tax,*'  were  not  in  the  new 
leafe  ;  and  where  fome  part,  not  within  the  power,  was  included 
in  the  new  (eafe.  And  as  to  five  of  them,  which  the  Mader  re- 
ported to  be  good,  exceptions  were  taken.  Their  valid uy  turned  ^ 
upon  this  point :  The  words  of  the  power  were  "  referving  ancient  ^  * ' 
and  accujlomed  rents ^  heriots^  iponSf  and  ferv  cuP    In  the  former 

leafes,  the  tenants  covenanted  **  to  keep  in  Tep>ir.'*  That  cove- 
nant was  omitted  in  thefe.  And  the  Lora  Chancellor  was  of 
optuion,  that  the  covenant  in  quedion  was  a  boon,  and  benefici»l 
to  the  remainder-man  ;  and  he  held  thefe  leafes  void  for  want  cf 
it.  He  faid,  that  he  was  clear  upon  the  argument ;  but  he  took 
time,  becaufe  there  was  no  cafe  in  point.  The  more  he  thought 
of  it,  the  more  be  was  convinced.    The  principle  he  reded  upon 
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Was^  '*  thai  the  e/taii  mufi  come  to  the  remainder- man  in  as  heneficiol 
a  manner  as  the  ancient  holders  held  it***  Earl  of  Cardigan  ▼•  Mot^ 
taguCf  cited  i  Burr.  I22.     17S5» 

5.  In  the  cafe  of  Goodiitle  r.  Funucan^  dated  in  (A.  3}  an//,  183, 
one  of  the  objedions  to  the  leafe  arofe  upon  the  covenants  con- 
tained in  it ;  by  one  of  which  the  leflee  covenanted,  that  (he  would 
pay  half  the  land  taX|  amounting  to  about  7/.  10/. ;  and  by  auio*> 
ther,  the  leflbr  covenanted  to  free  her  from  tithes^  and  from  leviei 
and  payments  to  the  church.  Thefe  covenants,  it  was  faid,  were 
not  fo  beneficial  to  the  remainder-man,  as  thofe  in  the  ancient 
Jeafes ;  for  that,  in  the  former  leafcs,  the  tenants  covenanted  to 
pay  all  duties  and  taxes,  except  the  land  tax  ;  that  church  dues 
were,  by  law,  particularly  chargeable  upon  the  occupier.  Thefe 
new  covenants,  therefore,  were  lefs  beneficial  to  the  renuinder^ 
man  than  thofe  in  the  former  leafes.  But  the  court  faid,  that  the 
objedion,  as  to  the  covenants,  was  not  much  relied  on  ;  and  did 
not  require  much  confideration.  The  power  made  no  mention 
of  covenants.  The  -ground,  therefore,  muft  be,  that  the  prefent 
covenants  were  z fraud  on  the  power,  by  leflening  the  value  of  the 
refervation ;  bur,  on  conGdering  them  fully,  it  appeared  that  what 
was  thrown  on  the  landlord  was  compenfated  by  what  was  paid 
by  the  tenant*  She  was  to  pay  half  the  hnd  tax.  As  to  the 
church  dues,  the  covenant  feemed  to  be  collateral,  and  not  to  go 
with  the  land,  nor  to  bind  the  remainder-man,  refembling  a 
covenant  for  quiet  enjoyment.  But  if  it  did  go  with  the  land, 
there  was  no  pretence  of  fraud  on  the  power,  the  30/.  was  boni 
fide  referved  as  an  ancient  rent.    What  was  ftipulated  with  regard 

to  tithes  was  of  no  confequence,  fince  none  were  payable^ 

6.  Devife  of  a  meifuage  to  /f.  E.  with  a  power  to  leafe  in  pof«> 
feflion  for  21  years,  referving  the  beft  and  mod  improved  yearly 
rent;  and  fo  that  (amopgft  other  reftriQions)  in  every  fucb  leale 
there  were  contained  ujual  and  reafonable  covenants.  H.  £.,  pur- 
fuant  to  his  power,  by  indenturCi  demifed  the  premifes  for  2 1 
years  at  an  adequate  rent,  with  a  covenant  from  the  leflee  to  keep 
and  deliver  up  the  premifes  in  tenantable  repair  (accidents  by  fire 
or  temped  excepted,}  The  leafe  alfo  contained  a  covenant  on  the 
part  of  //.  E,  that  if  tk^  premifes  fbould  be  d^Jlrqyed  by  tempefl  or 
fire  during  the  term,  th^n  H.  E.  or  his  afligns^  or  the  perfon  or 
perfons  for  the  time  being  entitled  to  the  freehold  and  inberitancCt 
liis  or  their  heirs  or  afligns,  diouid  repair  or  rebuild  the  fame,  or  ia 
default  thereof fhould  be  at  liberty  to  quit  the  premifes,  and  forthwith 
be  difcharged  from  payment  of  the  faid  yearly  rent,  ^fhe  jury 
found,  that  this  laft  covenant  was  an  unufual  find  unheard  oi 
covenant  on  the  part  of  the  leflbr.  It  was  contended  for  the  leflee^ 
that,  although  the  covenant  itfelf  was  ba()^  yet  t^af  zIquc  might 
be  rcjedled,  and  the  leafe^be  fupported  iii  other  refp^Qs^  But  the 
court  of  P,  R.  hc]d  the  whole  leafe  to  be  void,  as  not  warn^itc4 
ty  th^  power,    A^  r.  Sapdbafn^  1  J)Hrnf  ^  ^^^  ^05, 
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(A.  5)  Where  the  Power  is  purfued  ;  in  refpefl:  of  i6vin.473- 

the  Thing  leafed. 

7.  T  ANDS  were  conveyed  on  a  marriage  to  truftees,  to  the  ufe 
^  of  one  for  life,  remainder  to  his  fir  ft  and  every  other  foa 
in  tail  male,  (fn'r.  with  a  provifo,  that  it  (hould  be  lawful  for  tenant 
for  life  and  the  feveral  other  perfons  therein  mentioned,  as  they 
fhould  be  in  poflcffion,  and  for  the  truftees  of  the  fettleitient^ 
during  any  minority,  life,  by  any  deed,  (jTr.  to  be  Ggned,  iic.  to 
demife,  leafe,  tic,  either  in  pofTeffion  or  reverfion,  for  one  life,  or 
for  two  or  three  lives,  Isfc.  all  or  any  part  of  theTaid  premifcs, 
ivbich  bad  been  ufualiyfo  demifed  and  letten^  fo  as  thare  (hould  be  no 
more  than  three  lives  in  being  at  one  time,  fsTr.     A  leafe  was 
after  made  by  indenture,  between  the  truftees  (there  being  a  roi« 
pority)  and  J.  of  part  of  the  premifes,  in  confideration  of  a  fine 
paid,  a  certain  yearly  rent,  and  a  fpecific  fum  for  a  hcriot.  « Seve* 
ral  old  leafes  of  the  premifes  in  queftion  were  (hewn,  fome  in 
Queen  ^/izabetb's  time,  and  others  in  Henry  the  8th's  time,  fome 
for  years  abfolute,  and  others  for  99  years  determinable  on  three 
Jives :  and,  among  the  reft,  an  indenture  tripartite,  bearing  date  thq 
I5tb  of  December  1638,  whereby  one  of  the  anceftors  of  the 
tenant  for  life,  being  feifed  in  fee,  in  confideration  of  natural  love 
^nd  fatherly  ^ffedlion  to  his  fecond  fon,  and  for  his  better  ad« 
yancement,  Vc.  covenanted  to  ftand  feifed  to  the  ufe  of  himfelf 
for  life,  then  of  his  fecond  fon,  his  executors,  iffc,  for  99  years^ 
if  his  faid  fon,  or  any  woman  he  (hould  marry,  or  any  iiTue  of  his 
body  (hould  fo  long  live,  paying  unto  the  heirs  and  a(figns  of  the 
father  the  yearly  rent  of  4Z,  with  covenants  on  the  part  of  the  fon 
to  pay  the  rent  and  repairs.    The  queftion  was,  whether  a  cove- 
nant to  ftand  feifed  could   be  confidered  as  an  evidence  of  the 
ufual  mannfsr  of  demifing  ?  Et  per  curiam,  it  (hall.   There  was  no 
doubt  but  that  thefe  lands  had  been  ufually  leafed  for  lives,  and 
the  ufual  profits  made  by  fines.     A  covenant  to  ftand  feifed,  en- 
tered into  by  the  owner  of  an  eftate,  they  faid  fvas  a  feafe,  and  the 
objeQion,  that  the  covenant  to  ftand  feifed  in  queftion  was  by  way 
of  provifion  for  a  younger  child,  was  of  no  weight,  for  nothing 
was  more  common  than  making  thofe  kafes  for  the  benefit  of 
younger  children.     Rigbt  v.  Tbomas,  3  Burn  144 it 

a.  In  the  cafe  of  Goodtitle  v.  Funucan,  (ftated  in  (A,  3)  fupra) 
part  of  the  premifes  confifted  of  manors  and  maneri^l  rights 
^hich  had  never  been  letten  before,  and  alfo  of  a  fifliery  that  had 
been  letten  before,  but  was  not,  at  the  time  of  the  fettlement. 
Since  that  time  it  had  been  ag^in  letten  at  15/,  And  th^  fecond 
point  in  the  cafe  was,  whether  the  fi(hery  and  manors  were  dcr 
mifable  under  the  power.  It  was  contended,  the  power  could  not 
be  extended  to  them,  The  manors  had  never  been  let ;  the  filh^ 
ery  was  not  let  at  the  time  of  the  fettlement;  and  the  power  re« 
auired  t(^e  rent  tk^n  p9id|  pr  Wff'^i  to  be  refenredt    Things  tlien, 

for 
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for  which  no  rent  was  then  paid,  could  not  be  meant  to  be  com- 
prehended. Sed  per  curiam.  The  power  wa8  exprefs  to  demife 
the  manors  and  fifheries.  **  They  were  particularly  mentioned  ia 
<<  the  fcttlement,  and  the  power  went  to  the  whole.  Thcj  paid 
**  under  this  leafe  as  great  a  yearly  rent  as  at  the  time  of  the  fet« 
«<  tlement,  for  they  paid  nothing  then  ;  the  words  therefore  were 
*'  complied  with,  and  this  obje£^ion  can  only  ftand  upon  the  in« 
**  tent.'*  But  the  court  thought  no  fuch  intent  appeared ;  the 
manors  were  of  no  value;  no  obje£l  of  yearly  income.  The 
fiftiery  only  worth  15/.  a-year.  They  were  conyenient  to  the 
kflee  living  upon  the  land,  and  of  no  ufe  to  the  remainder-mail. 
The  intent  they  thought  was  to  give  leave  to  demife  all,  refervioj; 
as  much  rent  in  t\^  whole  as  had  been  paid  before.  And  in  fadl 
30/.  more  had  been  referved. 

3.  Teftator  devifed  all  his  manors,  lands,  tenements,  and  here- 
ditaments to  his  wife  for  life,  remainder  to  truftees  for  IFT.  G.  for 
life,  remainder  to  R»  G«  for  life,  remainder  to  his  fons  fucceffively 
in  tail^nale,  remainder  to  M.  G.  for  life,  remainder  over;  with 
power  for  the  perfons  to  whom  the  premifes  (hould,  by  virtue  of 
the  limitations  aforefaid,  come  and  defcend,  by  any  deed,  &V.  to 
demife,  i^c.  all  or  any  of  the  faid  manors,  parts  of  manors,  mef* 
fuagesy'landsy  tenements,  and  hereditaments,  for  one,  two,  or 
three  lives,  or  for  99  years  determinable  on  lives,  fo  as  the  t^ual 
rents  and  other  yearly  payments,  dues,  i^c»  were  referved.  R.  G, 
becoming  feifed  by  the  deaths  of  the  widow  and  fF.  G.,  dcmifed 
the  tithes  mentioned  in  the  next  ftated  indenture  for  99  years,  de- 
terminable on  two  lives.  On  his  death  without  ifiue  m.  G.  be- 
came feifed;  and,  by  indenture,  demifed  in  reverfion  to  P.  a 
moiety  of  the  trtbes  of  corn  and  graim  in  5/.  N.  (part  of  the 
premifes)  for  99  years,  determinable  on  a  fingle  life,  at  the  rentrf 
19/.,  payable  quarterly,  two  capons  yearly,  and  a  ieriot  2^40/.  on 
the  death  of  the  nominee.  At  the  time  of  making  the  will,  part 
of  the  eftate  devifed  had  been  ufually  demifed  ;  but  tife  moiety  §f 
the  tithes  had  never  been  leafed  prior  thereto.  Lens,  againft  the  leafe, 
contended  that  the  demife  of  the  tithes  by  M*  G.  v^as  not  autho- 
tifed  by  the  power ;  fince,  according  to  the  terms  of  it,  the  u/ual 
rent  was  to  be  referved,  which  in  this  cafe  would  not  be,  the  tithes 
never  having  been  letten  before.  And  he  cited,  amongft  other 
cafes,  Baggott  v.  Ougbton  (dated  in  \6  Fin.  472.  pL  i.  fide  note) 
aiid  afterwards,  in  reply,  obferved  that  the  firft  poiition  in  the  fame 
pi.  (which  fee)  had  never  been  z6tcd  upon,  or  even  noticed,  in 
^ny  fubi'equent  cafe.  And  the  court  of  B.  R.  were  of  opinion, 
that  the  intent  of  the  devifor  was  to  include  in  the  power  only 
what  was  ufually  letten ;  and  therefore  the  leafe  of  the  tithes  was 
not  warranted  by  it.  Pomeroy  v.  Partington,  3  Dumf.  ii  Eafi^ 
66s. 
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•(A.  7)  Where   the  Power  is  exceeded.     How  it    ^^^«'473> 

(hall  be. 

SeB»  L  Excefs,  ia  ttfyt€t  of  thtfuhjed-maiter  of  the  Power. 

|.  f  ORD  Convfay^  having  power  by  a  fingle  inftrument  to  grant 
^^  leafes  of  his  eftates,  granted  fcveral,  fome  of  v^iich  were 
not  within  the  powers  and  though  they  were  all  within  the  fame, 
inftrumenty  they  were  conGdered  as  feveral  leafes,  and  it  was  fent 
to  the  Mafter  to  feparate  them.     Cited  in  2  Vef,  645. 

2.  In  the  cafe  of  Duff  v.  Da/zell,  ftatird  in  (A.  14)  hif.fec^T,. 
pL  5*  where  the  fame  power  extended  over  botli  real  and perfonal 
'eftate,  and  was  executed  by  a  will  to  which  there  was  only  ivi9 
witnefics  \  it  was  held,  that  this  V92l%  fujficient  to  pafs  the  perjbnat 
eftate,  it  being  a  good  execution  of  the  power  as  to  that^  though 
void  as  to  the  real  eftate. 

^/4?.  IL  Excefs^  in  refpefl  of  the  quality  or  quantity  of  the  ejlatc 

or  inter  eft  appointed » 

|.  I  ORD  Pawlettf  having  a  power  under  his  marriage  fettle- 
'*-'  ment  of  diftributing  30,000/.,  which  was  fettled  for  his 
younger  children's  fortunes,  in  fuch  (hares  and  proportions  as  he 
fliould  think  fityfappointed  29,900/.  to  his  fon  j^nn  Paw/ett,  fub* 
ji^  tQ  the  devifes  in  bii  willy  and  dire£led  the  other  100/.  to  be 
equally  divided  amongft  his  younger  children.  Lord  Hard* 
wieke :  **  This  is  void  as  an  appointment ;  becaufe,  where  a 
^*  father  has  only  a  power  of  apppointing  or  diftributing  portions^ 
f  which  are  to  be  raifed  in  all  events,  in  fuch  (hares  and  propor* 
f^  tions  as  he  (hali  think  fit,  he  cannot  annex  any  condition  to  the 
M  paymentof  any  (hare  which  he  appoints;  and,(if  fuch  condition 
^^  annexed  is  for  the  father's  own  benefit,  it  will  then  have  the  ap- 
«  pearance  of  fraud ;  ther^ore  this  court  will  look  upon  fuch 
^'  appointment  to  be  void ;  otherwife  it  isy  where  the  portions  are 
f<  not  to  be  raifed  at  all  without  the  father's  appointment  j  for 
*<  there  the  father  may  annex  a.  condition.  Where  the  appoint* 
**  ment  to  a  particular  child  is  eva(ive  and  illufory,  this  court  will 
*'  fet  it  afide,  and  will  not  allow  fuch  incqu.ilities  to  be  made 
f*  amongft  children  as  appear  to  be  unconfcionable/'  fawlett  v« 
fawlettt  I  Wilf.  224.  «• 

2*  If  a  father,  having  power  to  make  an  appointment  to  his 
^hildren^  qualifies  it  by  annexing  a  condition  that  they  (hall  re-  ^ 

leafe  a  debt  owing  to  them,  or  pay  money  over/  the  appointment 
will  be  ab(blute«  and  the  condition  void,  the  boundaries  between 
^he  proper  execution  and  the  excefs  being  precife  and  ap- 
parent ;  but»  where  the  boundaries  are  not  diftingui(hable,  fuch 
^V^  execution  will  be  l)ad,    ]^y  Sir  Jhomas  Clarke,  2  Fef,  644. 

J.  Truft 
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3*  Trufl:  money  being  fettled,  after  the  deceafe  of  the  wife  if 
file  farvived  the  hufband,  upon  all  the  children  of  the  marriage, 
in  fuch  Ihares  aa  tht  hu(bind  (hould  by  deed  or  v/iKl  appoint ;  the 
hufband  by  will,  after  appointing  confideriible  (hare^  to  fome  of 
the  children,  gave  two  of  the  dauf^hters  fmall  (hares  only,  om  ac» 
ceunt  of  what  be  had  hefwr$  given  them  in  fnarriage.  Held,  thefe 
latter  appointments  were  not  illufory,  for  the  reafon  which  the 
appointee  affigned.  In  Briftow  ?•  JFarde^  2  Vef.  jun.  336.  See 
S.  P.  in  Bogk  T.  Bijbop  of  Peterborough^  i  ib^  299.  and  (A.  16) 
fU  2.  infra. 

4*  By  marriage  fettlement  4000/.  was  fecured,  after  the  death 
of  the  hufband  and  wife,  for  the  children  of  the  marriage,  faTe  an 
cldcft  or  only  fon,  in  fuch  proportions,  l^c.  as  the  hutband  and 
wife,  or  the  funrivor  fliould  appoint, 'and  in  default  equally,  at  21 
or  marriage.  There  were  four  younger  children,  and  at  difierent 
times  loooA  a-piece  was  appointed  to  three  of  them.  The  fourth 
attained  2i,  and  died,  without  having  any  (hare  appointed  in  the 
life-time  of  his  father,  who  furvived  his  mother*  Held,  the  ap- 
point  men  ts  of  the  3000/.  were  not  illufory,  although  the  reprcien- 
tative  of  the  deceafed  child  took  only  an  equal  (hare  with  the 
other  younger  children  oft  the  unappoiniei  part.  In  Wilfon  ?.  Fig'^ 
gott,  2  Fefjun.  355. 

5.  By  marriage  fettlement  funds  were  vefted  in  trnftees  for  the 
feparate  ufe  of  dfie  wife  for  life ;  and,  after  her  deceafe,  to  pay 
the  principal  and  all  arrears  of  intereft  to  all  and  every  her  child 
and  children  in  fuch  parts,  (hares,  and  proportions  as  (he  (hould 
by  will  give,  Uc.  and  for  want  of  fuch  gift,  iic,  to  all  and  every 
her  child  and  children,  part  and  (hare  alike.  The  wife,  by  her 
will,  gave  xo  guineas,  part  of  the  fund,  to  her  eldeft  fon,  dedar* 
ing  he  was  otherwife  provided  for }  and  the  remainder  to  the 
other  children  equally,  6iV.  The  only  provifion  for  the  eldeft 
ion  was  a  remainder  in  tail  after  the  death  of  his  father,  who  fur- 
vived his  wif^.  Held,  at  the  Rolls,  that  the  appointment  was 
illufory  and  void,  the  provifion  for  the  eldeft  fon  being  merely 
eventual.     Vandtrzee  v.  Aclomt  4  Vefjun*  77 1» 

See  (A.  14)  /  6.  infra* 

SeB.  III.  Excefs,  in  refpe£l  of  the  appointees  and  where  relieved 

in  equity. 

I^  /AN  the  marriage  of  4*  with  B.  a  leafehold  cftate^was  aOigned 
^^  in  truft  for  A.  for  life,  remainder  for  B.  for  )ife,  remainder 
for  the  children  of  the  marriage ;  with  power  for  A.  to  appoint 
the  whole  or  any  part  to  any  one  of  more  children  of  that  mar^ 
riage,  if  more  than  one.  There  were  four  children  of  the  mar* 
liage  ;  and  A*  by  deed,  in  which  his  wife  joined,  in  confideratioa 
of  80/.  to  himfcif  and  50/.  to  his  fccond  fon,  paid  by  C*  his  eldeft 
fon,  appointed  the  cftate  to  truftees,  as  to  one  moiety,  for  him- 
felf  for  IlKc,  remainder  for  C.  for  life  ^  and  as  to  the  other,  immcr 
itiatcly  for  C*  for  life ;  remaipder,  as  to  the  whole,  for  fuch  wife 

at 
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ms  C.  fliould  marry  for  life,  remainder  to  the  ijueefthe  body  or  child 
or  children  of  C.|  remainder  over.  One  of  the  objections  tor  this 
appointment  was^  that  the  father  could  only  appoint  to  the  chil«- 
dren  pir/hnalfyy  and  not  to  their  wives  or  iifue.  But  Lord  Hard" 
nvicke  held  it  to  be  good  in  the  prefent  cafe,  with  the  confent  of 
C ;  for,  had  it  been  to  C  abfolutely,  he  might  dire£ily  afterwards 
liave  fettled  it  in  that  manner.  That  court,  he  added,  never  fet 
fuch  appointments  afide.  Langston  v.  Blackmsre^  AmhL  289.  See 
S.  P.  in  Wadev.  Paget^  (A.  17)  pi.  5.  poft.  but  this  queftion  does 
not  appear  to  have  been  at  all  contefted  there.  See  however 
JBrudenell  v.  Elnves^  i  Eajl^  442.  which  however  was  a  queftion  at 
law.  See  too  S.  C.  7  Vef.jun.  382.  but  the  fa£i  of  the  children 
1>eing  parties  doth  not  appear  there. 

2.  Teftator  gave  600/.  to  his  wife,  to  be  difpofed  of  amongft 
liis  three  daughters  A.^  B.f  and  C,  in  fuch  proportion,  and  pay* 
able  in  fuch  manner,  as  (he  (hould  think  fit  to  give  it  in  her  life, 
either  by  will,  or  by  any  deed  or  note  in  writing,  (^c.  The 
mother,  by  her  will,  gave  her  daughter  B,  who  was  dead^  and  to 
whom  (he  was  executrix,  200/.  as  her  (hare  of  the  6oo/.  and  died. 
Lord  Hardwicke  held  this  appointment  to  be  bad  ;  as  the  original 
teftator  intended  this  as  a^iy^/Wprovifion  for  his  daughters,  and 
the  mother  could  not  have  extended  it  even  to  the  children  of  any 
of  them,  ftill  lefs  to  an  executor,  who  might  be  a  ftranger  to  the 
family ;  and  he  decreed  the  20c/.  to  the  two  furviving  daughters* 
I  ft  point  in  Maddifon  v.  Andrew^  1  Vef,  57.     Sec  Burleigh  v.  P«ir- 

Jon^  /(.  281.  Falkner  v.  Butler^  Amil.  514.  and  Earl  of  Bute  v. 
Stewart  (ftated  in  Suppl.  tit.  Devifes  (L  6)  ante.)  Lord  Hinchin^ 
froke  V.  Seymour f  i  Bro,  Ch.  Ca,  395. 

3.  Tenant  for  life,  with  a  power  of  jointuring,  being  greatly  in 
debt,  married,  and  by  deed  before  the  marriage,  made  a  jointure 
on  his  wife  to  the  extent  of  his  power ;  but  a  previous  agreement 
was  figned  between  them,  whereby  (he  was  forthwith  to  join  in 
levying  a  fine,  the  ufe  of  which  was  to  pay  her  only  20/.  a-year 
for  her  own  benefit;  50/.  a-year  was  to  be  applied  in  payment  of 
his  debts,  and  then  to  his  wife  for  her  life:  and  the  refidue  of  the 
profits  were  to  be  paid  as  he  (hould  by  will  appoint,  or  otherwife 
to  go  to  his  executors,  adminiftrators,  or  alligns.  No  fine  was 
levied ;  and  the  hu(band  died  foon  after  the  marriage.  Eleven 
days  after  his  death  the  wife  conveyed  the  edate  to  truftees,  to 
pay  herfelf  2o/.  a-year  for  life,  the  overplus  of  the  rents  to  dif- 
charge  the  faid  debts,  and  then  in  truft  for  herfelf  for  life.  Lord 
Hnrdwicke  allowed  the  appointment  as  far  as  it  refpe£led  the  20A 
a-year,  but  beyond  that  he  rejedled  it,  the  tranfadion  being  a 
manifeft  fraud  on  the  remainder-man,  and  avowed  by  the  wife 
fince  the  hufband's  death.     Lane  v.  Page^  AmhL  233* 

4.  A'  B,  devifed  6000/.  to  truftees  to  pay  the  intereft  to  his 
wife  for  life,  and  gave  unto  his  wife,  **  the  abfolute  difpofjl  of 
**  the  fame  fum  unto  and  omongflfuch  children  begotten  between 
«  them,  and  in  fuch  prupoition,  as  (he  thould  by  iatt  wiit  and 
'<  teftameat,  or  other  deed  or  d;eds  to  be  executed,  He.  direA 
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•«*  and  appoint.**  The  mothcf,  there  beiag  then  five  of  tbc  chiU 
dren  living,  made  her  will,  and  therein  recited  her  powefj  and, 
in  pur  fu  a  nee  thereof,  gave  to  her  daughter  Anney  looA  to  be  paid 
out  of  the  fun)  of  5390/.  which  (he  computed  to  be  the  only  re* 
maining  fun)  of  600c/.  after  dedu£iing  what  (he  had  before  paid 
to  fome  of  her  chidren.  And,  as  to  the  remaining  produce,  (he 
difpofcd  thereof  to  her- daughter  M,  and  fon  J.  for  their  own  re- 
fpe£tive  ufe,  each  one  equal  fourth  part  thereof,  and  alfo  the 
other  remaining  two  fourth  parts;  but,  as  to  thefe  laft  two*>foiiTth 
parts,  upon  the  truft  following,  v/z.  as  to  one  of  the  fame,  ioplaa 
$ut  or  continue  on/ecuriiifs,  during  the  life  of  their  Ji^er^  her  daughter 
C.  wife  ofCy  and  to  pay  the  intereft  as  (he  (hould  from  cime  to 
time  dire£^,  (s*r. ;  and  at  her  deceafe,  to  pay  the  principal  uftub 
child  or  children^  if  any,  as  (he  (hould  have  living  at  her  deceafe, 
as  (he  (hould  by  will  appoint,  and  for  want,  (^r.,  to  fuch  child, 
if  but  one,  if  mote  equally  :  in  default  of  fuch  children,  the  prin- 
cipal of  fuch  fourth  part,  if  (he  furvived  her  bu(band,  to  be  pa:d  to 
her,  for  her  only  ufe  ;  but  if  (he  died  in  his  life,  then  to  goto  the 
faid  J.  and  ^.,.yet  for  their  oVn  refp^dive  benefit  only ;  as  for 
one-thiid  part  thereof  to  each  of  them,  and,  as  to  the  other  third 
part,  and  alfo  the  other  of  fuch  remaining  two-fourth  pans, 
whereof  no  fuch  difpofltion  was  therein  then  made,  upon  traft  to 
pay  and  apply  the  principal  and  intereft  as  they  (hould^  in  their 
difcretion^  think  moft  beneficial  for  the  perfonal  fupport  and  main* 
tenance  of  their  brother,  her  fon  F.  and  his  nmfe  and  children^  but 
not  for  the  payment  of  his  debts.  It  was  hcld,^//>^,  That  the 
provifion  to  C.  (wife  of  7*.  C.)  for  life,  in  the  fourth  part  ^  wz'&un^ 
doubtedly  g(fody  although  the  provifion  for  the  children  of  C.  was 
not  a  good  appointment ;  becaufe  a  power  to  appoint  to  children 
would,  in  no  cafe^  warrant  an  appointment  to  grand-childreib 
Next,  as  to  the  contingent  intereft  to  C,  if  (he  had  no  children 
and  (be  furvived  her  hufband ;  but,  in  default  thereof,  two-thirds 
to  y.  and  M.y  and  the  other  third  to  go  over  with  the  other  foarth 
to  2^.,  the  court  obferved,  that  fuppofe  C  left  children  at  the 
time  of  her  death,  it  was  impoflible  any  of  thefe  limitations  over 
Should  take  e(Fe£t ;  it  would  fall  into  the  refidue,  becaufe  it  was 
no  appointment,  being  only  a  partial  appointment  of  that  fourdi, 
given  only  to  C.  for  life ;  and  they  were  of  opinion  that  the  chil- 
*dren,  though  they  could  not  take  themfelves,  would  yet  prevent 
the  limitation  over.  But,  with  refpeA  to  tiie  appointment  for  the 
beneiit  of  i^.,  and  of  his  wife  and  children,  the  court  was  of  opinion, 
that  this  was  no  proper  executioa  as  to  jP.  becaufe  the  wife  and 
children  were  to  have  f6mething ;  and,y^yar  asfometbing  vfoi  ir- 
Jtgned  for  them,  it  was  iad;  and  the  excefs  being  uncfcertaittoUe^ 
there  was  no  poffibilify  to  diftingui(h  precifely  how  much  (he  in- 
tended for  the  mother,  and  how  much  for  the  children,  fo  that  the 
appointment  cpuld  not  be  fupported^,  uolefs  upon  fome  new  ground. 
It  then  became  a  qutftion.  Whether  the  execution  of  the  power 
tnight  not  be  made  good  in  fome  other  way  ?  And  it  was  held 
by  8ir  Thomas  CJarie-ih^t  it  might ;  for>  he  faid^  fuppofe  the  mo- 
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ther,  inftead  of  ufing  the  words  (he  had  done^  had  gi^en  the  (hare 
in  quedion  to  be  applied  in  fuch  way  as  (hould  be  mod  beneficial 
for  her  fon,  his  wife  and  children,  tftheyjbould  by  law  be  capable  i 
he  (hould  not  have  doubted,  but  that,  as  the  wife  and  children  were 
not  by  law  capable^  it  would  have  been  abfolute  to  F.  The  queftioa 
then  was.  Whether  there  would  be  any  difference  between  this 
cafe  put,  and  the  principal  one  ?  It  bore  an  analogy,  he  faid,  to 
what  the  difpoCtions  of  the  mother  would  have  been,  if  (he  had 
given  it  to  a  fon  by  name,  who  had  never  appeared  to  have  had 
exigence,  or  had  never  been  capable  of  taking ;  if  it  had  been 
given  to  thefe  four  indefinitely  and  three  were  incapable  of  takings 
the  fourth  would  have  had  the  whole^  and  muft  have  taken  it,  as 
the  others  were  incapable  of  taking.  Jt  fell,  therefore^  within  the 
reafon  of  Humphries  and  Taylor^  where  a  perfonal  eftate  was  given 
by  will  to  two  in  joint-tenancy  \  one  was  outlawed,  and  therefore 
the  teftatrix  made  a  codicil,  whereby  (he  adeemed  what  was  givea 
to  one  of  the  two ;  and  the  queftion  was,  Whether  the  other 
joint-tenant  (hould  take  the  whole  or  only  a  moiety  ?  And  the 
court  held,  that  he  was  to  take  what  the  other  did  not :  for  they 
were  to  take  the  whole  between  them.  The  mother,  in  the  prin- 
cipal cafe,  never  defigned  that  this  fourth  part  fboixld  fall  into  the 
reCdue,  and  it  would  be  extremely  hard  that  it  (hould.  Then  F. 
would  be  entitled  to  the  whole  of  that.  But,  as  to  the  fubfequent 
reftraint,  that  it  (hould  be  exempted  from  his  debts,  there  he  held, 
the  mother  had  exceeded  the  law,  as,  in  the  firft  inftance,  (he 
had  exceeded  her  power,  by  givbg  to  M.  and  %  a  difcretionary 
a^uthority  over  F.'s  (hare,  fiace  a  perfonal  conndence  cannot  be 
delegated.  Alexander  v.  Alexander^  a  Vef  640.  See  Lord  Spencer 
y.Duke  of  Marlborough^  (A.  12)    See  2  PL  Z.poft. 

5.  By  indenture,  dated  3d  Nov,  1758,  and  fines  levied  in  pur- 
fuance  thereof,  the  undivided  moiety  of  certain  eftates  was  limited 
to  the  ufe  of  fuch  perfon  or  perfons,  for  fuch  eftate  or  eftates,  a9 
A.^  and  B.  his  wife,  by  any  deed  or  writing,  to  be  by  them  jointly 
executed  in  the  prefenoe  of  two  witnefles,  &iQ\x\Afrom  time  to 
time  dire^  and  appoint  I  and  for  want,  CfTc.  to  the  ufe  of  their  (irft 
and  other  fons  fucccflively  in  ta^il,  remainder  to  the  daughters  in 
tail  as  tenants  in  common.  By  deed-poll  of  29th  Nov,  1758)  un* 
der  the  hands  and  feals  of  A.  and  £.,  and  attefted  by  two  wit- 
neflfes,  reciting  the  f^id  power,  A*  and  Bl  did  dire£l  and  appoint 
the  faid  moiety  to  A.  for  life,  remainder  to  B,  for  life,  remainder 
to  truftees  to  preferve,  isfc.  remainder  to  the  children  of  A*  by  B» 
as  they  or  the  furvivor  (hould  appoint  \  and,  in  defaqlt  of  appoint- 
ment, to  all  fuch  children  living,  i^c.  as  tenants  in  common  in 
tail,  with  crofs  remainders,  remainder  to  A.  and  B,  and  the  fur- 
vivor and  the  heirs  of  fuch  forvivor ;  with  a  power  for  A,  and  B^ 
jointly,  by  deed  with  two  witnefles,  to  revoke  the  above  ufes^  and  to 
limit  any  other  ufeSfhj  deed  executed  in  the  prefence  of  two  witnelTcrs* 
By  indenture  of  20th  O^ober  1764,  between  C,.  and  D.  his  wife^ 
(who  were  entitled  to  the  other  moiety  of  the  faid  eftates^)  of  the 
«iie  part,  and  A.  and  B.  of  the  other  part,  reciting  the  (it ft  but  not 
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tlie  (econcl  of  the  above- dated  deedS}  and  reciting  an  ^gtettAtnt 
dated  24th  September  1764,  between  the  faid  parties  for  a  parti- 
tion of  the  faid  e  dates,  C  atid  1).  conveyed  their  undivided 
moiety  of  certain  parts  (in  C  and  Jt^J)  of  the  faid  eftates,  to  fuch 
ufes  as  A.  and  B,  (hould,  by  any  deed  or  writing,  from  time  to 
time  releafe  or  appoint ;  and  in  default,  tic,  (as  was  the  cafe)  \A 
the  ufe  of  A.  for  life,  remainder  to  B.  for  life,  remainder  to  truf- 
tees  to  preferve,  Istc.  remainder  to  the  children  of  h,  by  B.,  and  for 
fuch  eftate  and  efates  as  thej^  by  deed  or  v)riting^  under  both  their  bandi 
nnd  fealsy  or  as  the  furvivor  of  them^  in  cafe  of  no  joint  appointment^ 
by  any  deed  or  nvriting^  under  the  hand  and  feal  of  fuch  furvivor^  at'* 
tcfted  by  two  wltnejjksy  or  as  fuch  furvivor,  by  will,  (hould  limit  and 
appoint ;  and  if  no  appointment,  to  their  @rft  and  other  fons  in 
tail,  remainder  to  their  daughters  as  tenants  In  tail,  remainder  to 
the  appointment  of  £.,  and  for  want,  fSc.  to  her  right  heirs^  Soon 
afterwards  A,  died,  leaving  B.  his  widow,  and  one  fon  {FJ)  and 
two  daughters  {M.  and  C.)  by  her.  By  indenture  dated  4th 
July  1767,  and  duly  executed  by  B.  in  the  prefence  of  andat- 
teiled  by  two  witnefies,  reciting  the  deeds  of  the  3d  and  the  2yth 
of  November  1758,  and  the  2oth  O^ober  1 764,  ^.,  in  purfuance 
of  the  power  reefer ved  to  her  by  the  faid  feveral  deeds,  direded 
and  appointed  the  two  moieties  of  the  eftates  in  (C.  and  W.)  fub- 
jc£l  to  her  own  life  eftate,  and  the  provifo  after-mentioned,  to 
the  ufe  of  her  daughters  M,  and  C.  for  500  years,  (redeemable 
by  F.  her  fon,  on  payment  of  6000/.)  remainder  to  F.  in  fee;  with 
a  power  to  revoke  that  deed^  and  to  limit  the  fame  premifes  between 
the  faid  children  in  fuch  manner,  tic.  as  (he  fbould  think  fit.  By 
another  indenture,  dated  15th  OHober  1 771,  reciting  the  faid  fc« 
veral  deeds,  B-^  in  purfuance  of  her  faid  power,  granted  and  ap- 
pointed the  premifes,  fubje^i  to  her  own  life  eftate,  and  the  provifo 
after  mentioned,  as  to  one  moiety,  to  the  ufe  of  M»  her  eldeft 
daughter  for  life,  remainder  to  truftees,  tic.  remainder  to  the  fons 
and  daughters  of  M.  in  the  ufual  manner  in  tail ;  remainder  to 
C.  her  youngeft  daughter,  and  her  ifliie  in  like  manner ;  remainder 
to  her  own  right  heirs.  And,  as  to  the  other  moiety,  to  C.  fot 
life,  with  limitations  over  fimilar  to  thofe  in  the  firft  mentioned 
moiety.  In  this  deed  alfo  a  power  was  referved  to  B.  to  revoke, 
and  appoint  a-new.  Upon  this  cafe  three  points  were  made;  the 
firft  of  which  being  irrelevant  to  the  fubjefl  of  the^  prefent  fee* 
tion,  is  ftated  in  {}')pofl.  Thefecond  point  was,  that,  admitting 
the  firft  point  already  referred  to,  B,^  under  the  words  of  the 
|>Qwer,  could  appoint  to  children  only^  and  not  to  grand-children ; 
according  to  Alexander  v.  Alexander  (above  ftated).  This  was 
conceded  by  the  other  fide,  and  afterwards  refolved  by  the  court ; 
who,  however,  feparated/ the  exceft  from  the  due  execution^  by 
liolding,  that  the  limitation  to  the  daughters  for  life  was  good. 
The  queftion  then  was,  What  eftate  F.  the  £bn  would  take  ?  And 
it  was  contended^  and  afterwards  refolved  by  the  court,  that,  the 
inheritance  being  unappointed,  F.  took  an  eftate  tail,  fubjeft  to 
his  Gftcrs'  life  eftates  under  the  deed  of  20th  OSober  1 764 ;  the 

limitations 


t 

)!  mi  tat  ion  8  df  wtiicti  deed  alfo  feemed  agreeable  to  the  inteiitidtl 
of  the  parties  in  the  deed  of  3d  November  1 758.  Adams  r.  Adamt^ 
Cowp,  65  r.  Goodtitle  v.  Weale,  i  Wilf.  369.  b.  and  Z>o^  v.  Daunj^ 
(A.  14)  yJ5.  5.//.  2.  /9/?.  S.  P. 

6.  Power  to  a  feme  covert  to  difpofe  by  deed  or  vtrill  of  1300I.  t9 
/uch  of  her  children^  tnfuch  manner  and  form  y  and  to  fuch  ufes  and 
purpsfes^asjbe fbottld appoint.  She  gave  400/.  to  R.  abfolutely, 
400/.  to  £.  at  21.  and  500/.  to  P.,  that  is,  the  ihtereft  and  di?i<* 
dends  to  P.  for  life, .  and  after  her  deceafe,  the  principal  to  b6 
divided  among  her  children.  Under  the  very  full  words  of  this 
power,  the  appointment  was  held  to  be  well  made.  Mallifon  r. 
ddndrews^  Chanc,  HiL  1782.     2  Bro,  Ca.  Cha,  27.  notr-* 

7.  Lands  were  devifed  to  A*  for  life,  remainder  to  the  \xtt  of 
Fach  of  his  child  or  children,  for  fuch  edates,  and  in  fuch  fliaret 
and  proportions, and  fubjefi  to  fuch  powers,  prc^vifions,  conditions^ 
iic.  as  he,  by  deed  or  will,  (hou^d  appoint  %  and  for  want,  ^r.  to 
fuch  children,  as  tenants  in  common,  in  tail,  with  crofs  remainders! 
^c.  remainder  to  A.  in  fee.  A.  having  three  fons,  B,  his  eldcft  fon, 
C,  and  D.y  all  ofHvhom  nveri  living  at  the  time  of  the  devife  to  bim^ 
tnade  his  will,  and  gave  one  moiety  of  the  lands  to  C.  for  life,  re* 
mainder  to  truftees  to  preferve  i^c.  remainder  to  his  firil  and  othet 
fons  in  tait  male,  remainder  to  D,  and  his  ifluc  in  like  manner,  re« 
snainder  to  B.  in  fe: ;  and  he  devifed  the  othcr.moiety  to  D.  in  the 
fame  manner,  and  with  the  f^me  limitations  ovt-r  to  C.  and  S.  a# 
the  former,  mutatis  mutandis.  On  the  death  of  C.  without  ifltie^ 
jEf.  brought  eje£lment  for  C.'s  moiety,  on  the  ground  that  the  fub* 
fequent  limitations  to  the  fons  were  not  warranted.  The  court  of 
J3.  R,f  whofe  opinion  was  delivere^d  by  Lord  Mansfield^  inclined 
lo  think  that  the  appointment  might  be  good  to  its  full  extent ) 
«nd  this,  j(f^,  from  the  fubje£l  matter  of  the  power,  which  was 
land  and  a  family  eftate  \  2d)y,  from  the  limitations  over  for 
want  of  appointment*,  (ince  thr^y  denoted  an  intention  of  the 
donor  of  the  power  to  make  a  fettlement,  although  the  fettlemen^ 
was  fuch,  i.  e.  by  entail,  as  could  be  barred  by  the  iffue  at  21  9 
and  had  this  been  reprefented  to  the  donor,  ihe  would  molt  pro- 
1>ably  have  adopted,  in  lieu  of  this  dr'feafible  fpecies  of  fettlement^ 
a  di^fition  in  ^^Jlriif  fettlement V  That  was  meant;  but  to 
guard  againft  A\  events,  (he  faid,  *<  I  will  put  the  father  in  my 
•»  place,  and  give  him  authority,  if  he  chufe  to  execute  it."  If 
the  words  *•  in  flriB  fettlHnenf^  had  been  uf-d,  nobody  could  hi  vc 
doubted  her  meaning.  .  jdly,  continued  his  lordihip,  *^  Nntr 
^  all  the  words  in  tht-  language,  except  thofc,  arc  ufed  ro  1.  arry 
*^  this  power  as  far  as  p(>ili*)le,  and  to  (liew  that  ihe  meant  aa 
*•  appointment  in  ftrid  fettlement.  Whatever  he  mi^'ht  do  with 
^*  hi^i'^own  cflate,  he  might  do  with  this  :  that  was  her  Intenrion  ; 
<<  only  that  the  children  wc^re  the  obj(*£ks.  What  is  the  ufc  of 
••  powers?  They  imply  a  ft  rift  fcttlemtrnt,  with  pow^-r  to  mahg 
**  jointures^   lenfes^  and  ratft  porv.ons^^     But   the  rout t  gave  no 

^intWopimvtiaftto^thislatterpoiiu,  it  being  a  fufficienc  aafwer  to 
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tbe  qociluKi  then  brought  on,  th^tt,  even  if  thofe  fubreqacRt  limita- 
tioQS  were  void,  yet  the  appointment  to  D»  for  life  in  remainder,  of 
the  moic^T  to  queftion,  was  good.  Csvendi/b  h.  Cavendijb^  cited  in 
2  Durttf.  tf  Enfl^  245.  4  lb.  74 1 .  €t  fiq.  2  JJrtf.  C  C.  25.  note  S.  C 

8.  By  fettlemeiit  before  the  marriage  of  A*  with  B,  his  wife, 
2o/x>o/.  was  agreed  to  be  laid  out  in  the  purchafe  of  lands,  to  be 
fettled  to  the  ufe  of  A.  for  life,  remainder  to  B.  for  life,  remain- 
der to  the  children  of  the  marraia^e,  fubjedt  to  fuch  powers,  limi- 

.  tatiooSf  and  provifoes  as  A*^  by  deed  or  will,  (hould  appoint  \  and 
for  default  oiF  appointment  then,  as  B*  fliould  appoint ;  and  in 
default,  ISc.  to  the  children  (in  tail,  as  appears  in  2  Vef^jun.  698. )» 
remainder  to  A.  in  fee«  ^.,  being  in  pofieflion  of  the  truft  money, 
made  his  will,  and  thereby  gave  to  the  furviving  truftee  in  the 
fettiement  io,ooc/m  part  thereof  to  lay  out  in  real  eftate,  to  be 
conveyed  in  truft  for  his  daughter  M.  (one  of  the  children  of  the 
marriage)  for  her  feparate  ufe,  remainder  to  trufteesto  preferre, 
ISc.  remainder  to  cU  and  tvery  th€  child  audchildnn  of  M,  as  tenants 
in  common,  with  remainder  over.  The  appointment  of  the  truft 
property  to  the  children  of  M.  being  clcarlf  held  an  excefs,  it  was 
contended,  that  the  whole  (hould  be  considered  as  unappointed : 
But  Sir  Uoyd  Kefiy$n^  at  the  Rolls,  fuggefted  whether  it  might 
oot  %o  cy  pres^  and  cited  Chapman  v.  Brown^  ^  Burr*'  1626. 
-(and  ftated  in  SuppL  tit.  Dtvife,  (C  b)  pL  8.  anteJ\  And  ac- 
cordingly it  was  afterwards  declared,  that,  in  order  to  effec- 
tuate the  general  intention  of  the  teftator,  M*  fliould  be  cpu- 
fidered  to  take  an  eAatc  tail  in  the  iands  to  be  purchafed  with 
the  10,000/.,  and  that  (he  (hould  have  the  rents  to  her  feparate 

Botfothc    ufe.     Pitt  V.  Jack/on^  2  Bro,  Ca.  Cha.  51. 
Cune  cftfc  on  ^ 

a  Dili  of  r«vt«w,  by  the  niniw  of  Smith  v.  Criin^lfbrdy  «  Vrf.  jun.  698.  where  the  poiot  ofcj  pret  «ai 
avoidcJ,  by  hoMing  (agr«rafoly  io  tli« cafes  In  fee.  4  pi.  t.  in'ra)  ihK  whatever  was  nor  apfoinced,Jor  «u 
ill  app^ioterf,  went  asir  noaproincnient  had  boen  made;  and  then  th^  cliildren  ihemftlve«y  in  whofe  6i« 
TOW  ibe  du&iioe  otcj  prc&  hid  been  applied,  would  uke  aa  lenaots  in  tail. 

9.  The  following  cafe  was  referred  from  Chancery  for  the 
opinion  of  £.  Z^.  By  fcttlement  made  on  the  marriage  of^. 
with  B.  his  wife,  lands  in  G.  were  conveyed  to  the  ufe  of  trudees 
in  truft  for  A.  for  life,  and  then  to  fecure  a  jointure  rent  charge 
to  B.i  remainder  in  truft  for  fuch  child  or  children  of  A.  By  ^.^ani 
tOtfbr^  and  upon  fuch  eJlaU^  eftaiesj  trufts^  intents^  and  purpofrs^  and 
in  fuch  proportions  as  A.,  by  any  deed  or  deeds,  or  by  his  laft  willy 
to  be  executed,  £5*^.  (liould  appoint;  and  in  default  of  fuch  ap- 
pointment, and  as  and  when  the  uCes,  isfc.  to  be  thereby  appoint* 
ed,  fliouid  refpedirely  end  and  determine,  in  truft  for  the  fons  of 
the  marriage  fucce(&vely  in  tail  male.  There  was  ifliie  of  the 
marriage  one  fon  /.  and  four  daughters,  A.  by  his  will,  devifed 
the  lands  in  G.  and  all  other  his  real  eftate,  charged  with  his  debts 
and  with  annuities  to  two  of  his  daughters,  to  truftees,  to  the  ufe 
of  his  fon  J»  for  life ^  remainder,  to  truftees  to  preferve,  remainder 

•to  the  fons  of  J.  fucce(&vely  in  tail,  ren^ainder  to  his  daughters  as 
tenants  in  common  in  tail,  remainderi  as  to  part  of  the  landa 

at 
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at  C,  to  the  plaintifF  £.,  one  of  the  four  daughters  of  A*  In  fee; 
but  with  power  for  y.  to  make  jointuresi  charge  with  portions  for 
younger  children,  and  grant  leafes.  Upon  AS  deaths  J,  fufFered 
a  recovery  of  the  hnds  at  G.,  and  devifed  them  to  the  defendant^ 
and  died  without  ifTue.  A  quedion  arofe  upon  the  effeft  of  the 
appointment  by  the  will  of  A.  For  E.  the  daughteti  it  was  con- 
tended, that  the  limitation  by  that  will  to  the  truftecs  to  preferve^ 
and  to  the  fons  and  daughters  of  J»  (who  was  himfelf  an  unborn 
fon  at  the  creation  of  the  power)  being  againft  law  and  void,  the 
cllate  appointed  to  E.  took  effc£l  immediately  upon  the  death  o£ 
jf*  And,  in  oppofition  to  the  argument  afforded  by  Pittv*  %ck* 
fon  {pU  ^'fup.  which  was  cited),  that  the  will  (hould  be  conftrued 
fo  as  to  give  an  eftate  tail  to  J.^  ,it  was  obferved,  that  the  latter 
was  the  cafe  of  an  appointment,  not  of  lands,  but  of  money  to  be 
laid  out  in  land,  where  courts  of  equity  allowed  greater  latitude  of 
conftru^lon ;  nor  did  the  cafe  cited  in  fupport  of  it  appear  to 
"warrant  the  decree.  But  Bulhr^  J.  in  delivering  the  opinion  o£ 
the  court,  faid,  that  the  (before  (lated)  cafe  of  Alexander  v.  Alex'* 
ander  was  a  complete  authority  againft  the  argument,  that  if  the 
intermediate  limitations  in  (lri£l  fcttlement  to  J,  and  his  iflue  were 
void,  it  (hould  accelerate  the  plaintiff's  remainder  in  fee ;  fince  it 
was  there  held,  that,  though  the  children  (of  CJ)  could  not  take^ 
yet  they  (hould  prevent  the  limitation  over ;  and  he  obferved,  that 
the  confequence  of  the  do£lrine  contended  for  on  the  part  of  E. 
would,  in  the  prefent  cafe,  be,  that  the  fon  of  J,^  had  he  left  one^ 
would  have  been  diGnherited.  If  then,  added  he,  the  remaindeiC . 
to  E.  could  not  be  accelerated,  it  became  immaterial  whether  the 
appointment  to  the  fons  oij*  were  void  or  not ;  (ince,  if  void,  J» 
took  an  eftate  rail  under  the  fettlement,  if  not,  he  took  an  eftate 
tail  under  the  will,  in  order  to  effe£luate  the  general  intent  of 
the  teftaton  But  this  he  did  not  deliver  his  opinion  upon.  And 
the  court  certified,  that  £.,  the  daughter,  did  not  take  any  eftate 
under  the  fettlement  or  the  will.  Robin/on  v.  HardcaJlUy  a  Durnf, 
(fj*  Eafli  1\\.  781.     a  Bro.  Ca.  Cha.  22.  344.  S.  C. 

10.  The  following  cafe  was  fenc  from  Chancery  for  the  opinion 
of  B.  R.  A,f  after  having  made  his  will,  devifed  his  eftate 
called  F.  by  two  different  codicils,  to  B.  his  wife  for  life,  with  » 
power  to  give  and  devife  the  fame  to  any  one  or  more  of  his  child 
or  children  by  her,  in  fuch  manner^  (hare,  and  proportion  as  (he 
(hould  dire£l  and  appoint  by  her  will ;  but /o  as  the  faid  ejlate JbouUL 
not  he  J^vided^  but  tranfmitted  whole  and  entire  to  his  heirs.  And  he 
then  devifed  the  reverfion  of  another  eftate,  adjoining  to  V,^  in  the 
fame  manner ;  and  willed  that  the  two  eftates  (hould  be  con/idered 
,  as  one  eftate^  and  tranfmitted  entire  to  his  family  ;  and,  in  default  of 
appointment,  he  devifed  them  to  his  own  right  heirs ;  and  died^ 
leaving  three  fons  and  two  daughters,  who  were  all  Vmn^  when 
he  made  the  two  codicils.  B.,  the  widow,  by  her  will,  appointed 
the  eftate  to  G.  the  third  fon  for  life,  remainder  to  truftees  to  pre« 
ferve,  remainder  to  the  fons  of  G.  fucce(EveIy  in  tail,  remainder  to 
his  daughtors  fucccffirciy  in  tail,  with  like  remainders  to  M*  the 
•      "    ^  Kka  tideft 


dddt  foil,  and  to  the  three  other  children  and  their  rcfpeCbive  ifliie 
fucctflively.     G,  furvivrd  his  titctbcr,  but  died  an  infant,  leaving 
M  his  heir-    The  queftion  was,  what  e dates  the  children  refpcc- 
Cively  took  i  The  judges  differed  in  opinion.    Lord  Kenjon^  Ch.  J. 
tfnd  Gr^  J.  ccTtibed,  that,  as  the  children  were  the  only  objeds 
nentioned  in  the  power,  they  thought  it  clear  that  B.  could  not 
makcf  tfliy other  perfoh  apurchaferofany  intereft  in  the  property, 
nttd  thus,  the  extreution  in  favour  of  the  grandchildren,  as  pur* 
tbafitT^  was  not  warranted.      But,   although  the   appointment 
tould  not  take  effed  in  the  particular  manner  intended  by  B.^  yet, 
her  general  intention  being  tb^t  the  chttdreti  of  her  feTeral  chil- 
dren (h6uld  take  eftates  of  inheritance  ih  tail  general,  on  the  death 
of  their  refpefiive  parents,  they  thought  that  that  general  intea- 
Hon  (hould  W  carried  into  execution,  as  far  as  the  power  given  bj 
her  hufba'nd  would  allow;  and  confequently,  that  G.  )sind  his  bro- 
Aers  tn<t  lifters  refpedively  took  eftates  in  tail  general.    This 
^onAro^lion  they  thought  fairly  warranted  by  great  authorities. 
Afbbarfty  J.  arid  ButUr^  J.  on  the  other  hai^d,   premifed   their 
opinion  wMi  cbferving,  that  the  intention  of  the  ^erfoii  creating 
Ac  pom-er,  which,  they  faid,  was  the  material  objel^'  to  be  at- 
tended to  in  thic' execution  of  it,  was  to  be  colle^ed  from  the 
^drds  of  the  will,  or  other  inftrument  giving  the  power,  accord- 
tiij^to  the  ordinary  and  common,  not  any  legal  or  technical  accep- 
tation.   'A'fettlement  on  a  child  for  life,  with  remainders  to  his 
firil  and  oth^  fbhs  in  HtxiQi  fettlement,  is  in  common  parlance  a 
fettlementon'th^  child  ;  and  the  general  Intention  of  perfons,  who 
look  forwsirds  to  future  fetclements,  is,  that  the  efiate  (hall  be  tied 
Qp  as  long  as  the  rules  of  law  will  allow.     Their  certificate  thea 
proceeded'  as  foflow*s :— "  The  queftion  is,  whether  the   words 
^  ufed  in  this  will TofTidently  indicate  that  intent;  and  we  are 
«*  of  opinion  that  they  do. ,   If  the  words  *  in  ftrift  f^ttlement' 
^  had  been  ufed,  the  cafe  would  have  admitted  of  no  doubt. 
**  And  we  think  the  words  *  manner,*  *  (hare,*  •  proportion,*  and 
•'  •  tranftnit'  arc  equivalent  to  them.  The  wife  having  a  power  of 
**  fettling  the  eftate  among  the  children,  in  fiich  manner  as  (be 
^  thought  (it,  it  is  as  eytenfivc  as  if  every  manor  had  been  ex« 
«  prefsljr  enumerated,  or  the  teftator  had  fald  '  in  ftrifit'  (cttle- 
««  ment  ot  othcrwlfc/    BeGdes,  the  word  « tranfmiii  in  our  judg- 
«*  n\ent,  moft  naturally  applies  to  a  ftrift  fettlement,  and  means, 
^  that  the  recDote  defcendants  of  the  teftatori  as  far  as  the  hw 
*"f  allows,  fiiould  take  by  the  gift  of  the  wife,  and.nol  bj  defcent. 
*»  The  Avord  •  children'  has  been  held  to  be  co-extenfive  witk 
«  ifluc-j  and  to  include  grand-children  and  great-grand-childrca 
**  both  in  taw  and  equity ;  as  we  find  in  Wild^h  cafe,  <S  Co.  Ben£(*% 
"  30.  and  1  Ventr.  231.    We  think  that  the  intcqtion  of  the  icf- 
**  tator  in  this  cafe  requires  that  conftruQion.  and  that  Ac  tefta- 
"  tor  ufed  the- term  «  children*  as  denoting  the  branches  (jprung 
*'  from  Mm.    The  cxpreffions,  that  it  was  his  will  and  'intention 
"  «that  the  cftate  called  V.^  and  the  other  ift>tc  adjoining,  (houlJ 
^  be  conlldered  as  one  cftate/  and  be  *  traniitiittcd  cotire  to  his 
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<'  family,*  confirip  our  opiptpnu    The  cafe  of  the  Duh  ofBevw 
**  JbtTt  againft  CoFvendiJb  (ahove  dated  by  the  name  of  Cavendifb 
<<  T.  Cavend'tfl>y)  fccm$  to  u^  to  be  iti  pk>int  }  and  r he  language  there 
**  ufed  by  the  court  was,  that  whatever  the  peiibn^  to  whom  iba 
^*  power  was  gi*cn»  might  do  with  the  eftate  if  k  were  his  own, 
*<  he  might  do  then,  with  the  exception  only  that  the.  children 
*<  were  the  objefl^.    But,  fuppofing  that  the  cfiate  conU  oo^ 
<<  under  this  power,  be  ftri£lt/  fettled  on  the  iflue  of  the  chil^ 
<<  dren,  yefwe.are.of  opioion,.  that  the  elded  cannot  make  agood 
**  title  to  t|>e  ed^te.^    There  is^prima/acie^  a  cootradSAion  in  the 
<^  power,  which  iird  enables  the  wife  to  give  to  one  or  more  of 
^\  the  children  in  fuch  proportions  a^  (he  ihoughc  fit,  and  after* 
<<  wards  adds  the  redri£tion,  that  the  eftate  (bould  not  be  di* 
^<  vi^ed,  but  tranfmitted  whole  and  entire  to  Lis  heirs;  for  if  the 
<*,  eftate  were  always  to  remain  entire,  it.  could  not  be  diyided 
*^  into  different  proportions.    The  only  way  of  nuking  the  dif» 
<<  ferent  parts  of  this  power  confident  (provided  the  eftate  cannot 
<<  be  limited  in  driA  fettlement)  is  to  confider  the  word  <  bein^ 
*'  af  applicable  only  to  more  remote  defcendaots  than  the  xhil* 
<<  dren»  and  to  confine  the  wife's  ]y>wer  of  appotntment  to  the 
*f  children  during  their  li?es  only;  in  which  cafe,  wbatever  api- 
'*  pointments  the  wife  might  make  amongd  the  children  during 
'<  their  lives,  the  edate,  after  their  deaths,  would  go  entirp  to  the 
**  right  heir  of  the  tedator.    If  the  teda.tqr  delegated  this  power 
**  to  the  wife,  merely  to  fecure  the  obedience  of  the  children 
*'  to  her,  this  CQndru£tion  will  anfwer  the  end.    In  either  way^ 
'<  we  are  of  opinion,  that  G.  takes  only  an  e^^ite  for  life  in  pof« 
"fcflion."     Grijfittv.Harri/o»,4Durr9f.&Ea/},737.  .   . 

II.  By  marriage  articles,  certain  monies  were  agreed  to  be 
veded  in  trudees  for  the  hufbaiid  during  the  joint  lives  of  himfelf 
and  the  wife,  and  if  he  (hould  die  fird,  leaving  iflue  by  her,  for 
her  during  her  life,  and,  after  bet  deceafe,  to  apply  the  capital  as 
he  (ho<iKi  appoint,  and  in  default  of  appointment,  to  be  divided 
equally  among  the  iflue  at  2I»  with  power  for  the  trudees  witk 
coufent,  is'c.  to  lay  out  the  truft  money  in  lands,  fubjed  to  the 
fame  truds.  After  the  marriage,  an,  eflate  was  purchafed  with 
the  trud.fund,  and  fettled  upon  the  hufband,  for  the  jmnt  lives  of 
himfelf  and  his  wife,  remainder  to  trudees  to  preferve,  tfr.  r^ 
n^ainder,  in  cafe  he  died  fird  without  iflue,  to  certain  ufcs .  but  if 
he  died  fird,  leaving  any  child  or  children,  then  to  the  wife  for 
life,  remainder  to  all  the  child  or  children,  in  fuch  ihares(if  more 
than  onf )  a^  the  hufband  (hould  appoint,  and  for  want  of  appointp 
ment,  equallv  in  tail,  with  crofs  remainders  between,  them )  re* 
maindcr  to  the  right  heirs  of  the  hud>and.  The  edate  was  after* 
wards  fold,  and  the  produce  inveded  in  bank  annuities.  The 
hufl>and  by  his  will  appointed  part  of  thefe  annuities  to  his  fon 
for  his  life,  and  then  to  the  children  ot  his  fon  as  the  fon  (hould 
appoint;  and  made  (imilar  difpoficions  of  other  parts  in  favour  of 
bis  other  children  and  their  iflue.  The  appointments  to  the 
children  being  void  as  ezcceaing  the  poweri  Lord  Louj^hbonrngh 
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held,  they  could  not  be  remedied  by  giving  the  children  them- 
felves  cftates  tail,  under  the  do£irine  of  cy  presj  as  in  Piit  and 
Jaekfon^  (pL  S*/up.)  even  fuppofing  it  a  clear  authority.  There 
the  appointment  was  to  JIf.  for  life,  remainder  in  tail  to  her 
children  as  purchafers ;  (he  being  entitled  under  the  fetclemcDt 
to  a  veftcd  eftate  tail*  fubjed  to  be  devefted  by  the  appointmeot. 
There  was  not  therefore  the  difficulty  which  was  in  the  principal 
cafe  in  conftruing  that  he  reduced  her  interefti  that  her  children 
might  take  eftates  tail  by  purchafe  ;  and  that  might  be  executed 
cy  preSf  by  letting  the  ejlate  tailjbe  had  exift^  fo  as  to  carry  over  the 
benefit  to  her  children.  Here  was  a  power  to  the  fon  to  appoint 
to  children  in  fuch  (hares  as  he  thought  fit.  No  eftate  tail  vas 
given  \  but  the  children  wpuld  take,  either  by  the  appointmeot, 
or  for  want  of  it,  diftributively  per  capita.  But  his  liordfliip  held, 
that  the  appointment  was  void  for  the  excefs  only;  and  what  was 
ill  appointed  went  as  in  default  of  appointmeot;  Bnfiwa  r. 
Warie^  2  Vef.juh.  336. 

12*  Perfonaity  fettled  on  marriage  for  the  hu(band  (or  life, 
then  for  the  wife  for  life,  then  for  all  and  every  the  children  and 
grand-children  of  the  marriage,  in  fuch  (hares,  under  fuch  reSric- 
tions,  at  fuch  times,  &c«  as  they  or  the  furvivor  (hould  appoint. 
The  furviving  parent  by  deed,  on  the  marriage  of  one  o(  the 
daughters,  appointed  part  to  truftees  for  the  daughter's  bafband 
for  life,  then  for  the  daughter  for  life,  and  afterwards  for  the 
children  of  the  marriage.  The  fame  parent  afterwards,  by  will, 
appointed  other  part  for  the  feparate  ufe  of  another  daughter  for 
life,  then  for  all  and  every  the  child  and  children  of  the  fame 
daughter  equally.  She  by  fuch  will  alfo  appointed  the  refidue  to 
a  fon  of  the  marriage  for  life,  and  then  for  all  and  every  his  chil- 
dren equally.  The  appointment  on  the  firft  daughter's  mar- 
riage was  held  good,  on  the  ground  of  an  implied  agreement;  it 
being  juft  as  if  it  were  appointed  to  her,  and  (he  had  fettled  it  fo 
with  her  hu(band  ;  though,  if  it  had  been  done  by  will,  and  inde- 
pendent of  any  modification  of  the  daughter,  it  would  not  hare 
held.  But  the  appointments  by  will  to  the  children  of  the  fccood 
daughter,  and  of  the  fon  being  general,  and  not  confined  tothofe 
who  (hould  be  in  ejfe  at  the  appointoi^s  death  were  held  whollj 
void,  even  as  to  thofe.  children  who  might  afterwards  be  born  in 
her  lifetime.  And  the  doftrine  of  cy  pres  was  here  again  held  in- 
applicable to  perfonaity  \  the  court  obferving  that,  if  the  parent 
appointee  were  declared  entitled  abfolutely,  then  his  children 
would  not  (as  in  the  cafe  of  land  entailed)  fucceed  in  any  manner 
intended  by  the  appointor  ;  but  it  would  go  to  his  executor,  and 
be  liable  to  his  debts.     Rautledge  v.  D^rrill^  a  Ve/.jun.  357* 
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Seff.  IV.  Where  exceeded.    Htm  it  (Kail  be.   p.  r.  wbat  (hall  bt 

the  Confequences  of  the  £xce£>.3 

i«  T^/H^^^  P^^^  ^^  property  fubje£{  to  an  appointment  is  ill 
appointed,  it  (hall  go  as  the  whole  woo(d  h»ye  done  in 
cafe  of  no  appointment.  In  Brjjtowe  v.  Warde^  2  Vef^  jun.  336. 
and  flatedyir.  3.//.  1 1  .fut^  So  in  Wilfon  v.  Pig^tt^  2  Vtf.jtm. 
2$$.  and  ftated  /Sr.  2.//.  5.ySf^  Rmtiedgt  v.  Dorritp  2  Vef.pm. 
357.  and  ftated  y2r.  3.  ^.  !%•  Jup.  and  Smithy^  Cametjord^  &. 
6^3.  and  ftated  in  fide  note  pi»  B./up- 

2.  And  where  a  prior  appointment  is  void  as  to  cbtldren  vn* 
born  at  the  creation  of  the  power ;  but  a  fubiequent  appoinnneat 
is  within  the  powef»  the  latter  ihall  not  be  accelerated  by  the 
aroidance  of  the  power,  the  intent  being  that  it  (hall  nor  rake 
eflfe£l  until  the  prior  objeds  hare  failed.  In  Robinfin  jr.  Hard* 
cajlle^  2  lerm  Rip.  241.  and  ftatedy^.  3»^*  9*  fup^  So  ia  Rmt  j 
ledge  ▼•  Dorril^  2  Vtf.  jun.  363.  And  therefore  w?icre  the  nl 
terior  appointment  is  to  take  ttkBt  beyond  the  limits  allowed  by 
law,  as  after  an  indefinite  failure  of  iflfue^  it  is  nccefiarily  ¥oidl 
ut/up. 

3.  But  where,  after  a  roid  appointment  in  the  firil  inftance, 
the  ulterior  objeA  is  within  the  power,  and  a?fo  to  take  within  a 
due  period,  there  the  tatter  appointnaent  will  have  eflRrft  at  die 
prefcribed  time.  As  where,  under  a  power  in  ik.  fettlement  to 
appoint  to  children  of  the  appointor,  an  appointment  was,  to  m 
fon  for  life,  and  then  in  truft  for  fuch  wife  and  children  or  child 
as  lie  might  leare  behind  him  ;  but  if  he  (honld  £e  mtiomi  temtm 
ing  a  mfi  or  a  child  btm /urviving^  then  in  truft  for  a  daughter  of 
the  appointor.  Although  the  appointment  to  the  children  of  the 
fon  was  bad|  yet  it  was  held  the  fubfequent  gift  fhonld  take  ef  | 
fe£t,  on  the  happening  of  the  events  exprefled.  There  is,  (faid 
the  court)  an  alternative ;  if  the  fon  leaves  no  wife  or  child  at 
his  death,  then  the  limitation  over,  being  to  a  good  objeO,  ihall 
take  tStSt  \  if  he  does  leave  a  wife  and  child,  then  it  cannot  take 
effe£).  Crompe  v.  Barrow^  4  Vef^jun.  68  r.  See  Supl.  tit.  Dtvifi 
0nief  (F.  t)/eff.  I  •  ».  2.  paffim. 

(A.  12)  Whatsis  a  good  or  void  Power  to|  charge 
[or  otherwise  to  difpofe  of]  Lands. 

&A.  I.  Witii  refpe£t  to  the  Inftrument  by  which  the  Power  is 

railed. 

I.  r\N  the  marriage  of  ^.  with  i?.,  who  was  then  a  widow,  and- 
^^  fcifed  of  an  eftate  in  fee,  articles  were  entered  into,  by 
which  A*  covenanted,  that  J7«  flijuld  have  power,  by  deed  or  will, 
to  difpofe  of  her  cftatCi  after  h  r  dcceafe,  to  any  pcrfon  what- 
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foever ;  and  that  he  would  do  any  z&  to  confirm  the  fame.  After 
m'iiriage,  the  wife,  by  Icafe  and  relcafe,  reciting  the  arucles^  cos^« 
ireyr-d  her  eftate  to  truftccs,  after  her  death,  to  the  ufe  pf  her  na- 
tutA  fon  for  life,  with  remainders  over.  Afterwards  the  hnfband 
aqd  wife  levied  a  fine  of  the  premifes,  and  declared  ufes  thereof, 
different  from  thofe  of  the  releafe.  Lord  N^rtbingion  held,  that 
the  wife  having  the  legal  intereft  in  her,  the  leafe  and  releafe  were 
not  good  to  pafs  her  rftate,  either  as  a  conveyance  or  as- an  execu- 
tion of  a  power  i  and  that  the  eftate  paffed  by  the  fine..  JBram&H 
V.  ffall,  AmbL  467. 

2.  Previoufly  to  the  marriage  of  A.  B,  with  C.  2).  hts  wife, 
who  was<  entitled  by  defcent  to  the  inheritance  in  fee  in  re- 
mainder of  the  moiety  of  a  trufl  e/faU,  articles  were  entered  into 
betv^een  jt.  B,  of  the  firft  part,  C  D*  of  the  fecond  part,  and 
truftees  of  the  third  part,  whereby  it  was  agreed^  that  certain 
c(late«,  which  C.  £).  was  then  entitled  to  in  poiTeflion,  and  all 
fuch  eftates  either  real  or  perfonal,  which  (hould  or  nugbt  defeat 
upon  or  come  to  her  during  her  coverture,  or  to  her  hu^and  in  her 
right,  fliould  be  to  her  feparate  ufe,  gnd  to  be  difpoled  of  as  flie 
fhould  by  deed  or  will,  £5f^.  appoint.     And  A^  B*%  the  huftandf 
^oven  tinted  to  do  all  proper  a^ts  for  vefting  fuch  eftates  in  C  D.'s 
appointees  accordingly.  The  moiety  of  the  truft  eftate  afterwards 
iA\  into  poftcffion,  and  then  C.  D*  made  her  will,  apd  thercbyf 
after  noticing  the  articles,  devifed  her  faid  moiety  to  herhufl)aQd. 
for  life,  remainder  (fuhje£l  to  a  500  years  terofi,)  to  her  children 
by  hini  and  their  ifiue,  in  the  ufual  courfe  of  feftlement.     It  was 
ODJe(f>r  ',  that  the  power  was  not  well  raifed  by. the  articles^  and 
thit  6\  Z).  could  only  have  done  it  by  new^modelling  b§r  inter^* 
'&1X,  Lord  Ch,  Northingion  faid,  that  (he  mufthaye  effe£led  this 
by  w;iy  of  grant,  the  legal  eilate  being  in  truftees;  and  that  fuch 
a  gru't  would  only  have  operated  by  way  of  declaration  of  truft^ 
^hi  h  he  thought  the  articles  themfelre^  amounted  to.     Many 
iqft.inces,  his  lordftiip  obferved,  occurred  where  the  court  would 
not  aflift  a  deft^^ive  inftrument,  againft  the  heir,,ui)lefs  there  was 
a.  meritorious  cpnveyance^     In  the  (above  ftated)  cafe  of  BrambaU 
T.  Haii,  he  was  of  opinion,  there  was  no  rneritorious.jConveyanc^5 
Here  the  proviiion  wa$  for  children,  and  meritorious.     And  he 
held,  that  the  articles  were  a  good  refcrv^tion  of  the  eftate,  and 
that  the  will  was  a  good  appointment  of  it.    Wright  v.  BngiefieUt 
^mbL  408.    And  t^s  decree  wasafterwards  affirmed  jn  th^Houfe 
pf  Lords.   '  Wright  y.Cadogan^  6  Bro.  Part.  Ca.  156.  S«  (X 

3.  Previoufly  to  the  marriage  of  A.  B.  with  C.  IX  his  wife, 
who  was  feif  d  of  a  freehold  eftate^  a  bond  was. entered  into  by 
the  former,  w  ith  a  condition,  einpowering  C.  D.  .to  d)^fe  of  her 
freehold  eftate,  by  deed  or  wiJJ,  notwithftanding  her  coverture. 
No  ftttlcrnen^  appeared  to  have  been  made  on  the  «ccafiQ€i«  nor 
any  other  tr4nfa(ftion  to.have  paffed  but  the  bond.  The  wife,  af» 
tertt  ar.<8,  by  her  will,  gave  her  cftat^  to  her  younger  children  in 
fee.  On  aqueftion.  Whether  the  power  was  well  refScved?  adif- 
(inaioQ  iiras  ul/x^  between  the  prcfen;  and  the  1^  fUted  cafe; 
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There,  it  was  faid^  the  legal  eftate  was  in  truftee fi ;  but  in*  thist 
it  remained  in  the  wife ;  and  it  was  argued  that,  whatever  might 
have  been  the  cafti  if  the  wife  had  made  a  difpofitirm  for  a  va- 
luable coniideration,  yet,  this  beine  a  qucftion  between  volunteerSy 
the  court  woidd  not  interfere.  Bur  L(^d  Gamden  faid,  it  was  a 
miftake  to  call  it  a  queition  between  v§lutrteers;  the  agreement 
was  on  marriage;  and  the  wife  might  have  contpellhl  thebofb^ind 
to  join  her  in  a  fine.  And  though  the  two  cafes  difFered,  inTefpeA' 
that  the  wife  had  only  the  eqviidble  intereft  in  the  one,  and  the  legal 
sntereft  in  the  other,  yet  the  principle  of  the  determtmtion  was 
the  fame  in  both ;  and  he  decreed  a  conveyance  to  the  younger- 
children.     Rippon  v.  Douding^  AMhL  565. 

4.  Previoufly  to  the  marriage  of  ^.  with  B,  bis  wifci-who  waa 
entitled  to  a  reverfionary  eilate  in  fee,  B.  figned  a  paper  writing, 
nokhtut  feal  ^rjlamp^  which  ftated^  tWat  it  was  a^eed  that  J?.'s^ 
fortune  fhould  be  fettled  or  remain  to  their  joint  ufe  for  her  lifey- 
or  the  life  of  the  longeft  livery  and'if,  (in  thcevent,  which  hap- 
pened,) B.  (hould  die  (rrft,   then  the  afortfaid  fariunt  io  he  at  ber 
pnvn  dt^fal :  and  it  was  agreed,  that  propt-r  fettlement  deeds  to* 
thtsieffe^  (hould  be  prepared,  as  foonas  it  could  conveniently  bb 
done.  A  duplicate  of  this  paper,  without '/ea^  or  Jlampi^Kftistignt  A 
hj  A»    On  the  fame  day  and  year  B,  made  her  wiM,  and  after 
certain  fpecific  devifes,  gave  the  refidue  of  her  cftatc  and  efiedt* 
to  if.    The  marriage  took  effcdV,  and  B.  died  in-the  lifetime  of 
A.    The  court  of  B.  R.  would  not  permit  a  title  of  fo  doubtful 
equity  as  they  thought  that  of  a  claimant  under  ^.*s  will  was,  ta 
be  fet  up  in  defence  to  an  eje£lmcnt  brought  by  her  heir  at  law} 
.  fince  there  was  no  colour  for  fiytna  the  articles  gavo  any  legal 
title.     In  Doe  v.  Staples^  2  Durnf.  &  Eaft,  6\i^. 

Sea.  IF.  With  refpeft  to  the  Affs  authorifed  by  the  Power. 

I.  nrESTATOR  Hevifed  lands  to  his  fifter  and  her  heirs;  but 
^  willed,  that  (he  (hould  in  fix  months  afur  his  death,  by 
fome  writing  or  good  aflurance,  fettle  her  eil^tc  on  his  brother  for 
life,  and  on  her  fitter  £.  for  her  widowhood,  if  (he  furvived  her 
hu(band,  and  after  their  Heceafe,  on  any  other  perfon  orperfons 
for  their  feveral  iives,  who  wtrc  or  (hould  be  defcended  from  the 
teftacor's  mother,  ns  her  faid  fifter  (hould  think  fit  and  appoint  | 
and  that  (he  might,  at  any  time  during  her  ftf'*,  make  void  any 
appointment,  and  nominate  any  new  perfon  co  receive  fuch  profit 
out  of  her  eftate,  provided  it  were  to  the  defcendants  of, his  mo- 
ther,, becaufe  it  was  his  deCre,  that  his  eflatesjhould  continue  to  perfons 
always  defcended  from  his  mother ;  and  for  that  purpofe,  he  advifed, 
that  a  wriung  might  be  made  to  truftces  for  91;  years,  to  the  ufes 
aforefaid.  The  fifter,  4fter  the  teftator's  death,  appointed,  but 
with  power  of  revocation,  which  (he  afterwards  exercifed.  She 
then  limited  the  lands  to  truftees,  to  permit  A.  B.  a  defcendant 
of  the  mother^  to  receive  the  rents  during  his  life,  remainder  to 
bis  foot  fuccc(&velj  ia  tail  made  ^  aAd  ia  the  fame  nunner  to 
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other  deleendants  of  the  mother ;  remainder  to  the  right  faerrs  of 
the  brother.  The  general  queftion  was.  Whether  the  fifter  had 
power,  hj  the  will,  to  difpofe  of  the  inheritance ;  and  if  0»e  had, 
whether  it  was  properly  exercifed  ?  Lord  Hardwthe  thought, 
that  the  teftator  intended  a  fucceffion  of  freeholds  to  deCccndants 
of  the  mother  ;  but,  in  order  to  efiisAuate  this,  the  fitter  moll 
have  a  power  of  limiting  the  inheritance  \  and  he  cited  Hutmber^ 
Jimt  ▼•  Humbfrftone^  dated  in  i6  Vin.  333.  and  reported  uk  \  P. 
Wms.  333.  He  was  therefore  of  opinion,  that  the  teftator  in- 
tended eftaces  for  life  to  all  the  defcendants  in  effi  at  his  death  ; 
(but  tothefe  hislordflbip  could  not  add  thofe  who  come  in  {^af* 
terwards;)  then  the  remainder  to  the  heirs  of  the  hody  of  the  tef- 
tator's  mother,  remainder  or  rererfion  in  fee  to  the  right  heixs  of 
the  teftaior^  (not  of  the  mother.)  Godolphin  v.  GoJolfibitt^  i  VeJ.  %u 
2.  Eftates  were  devifed  to  truftecs,  to  the  ufe  of  feveral  per* 
fons  fuccefiively  for  life,  remainder  to  truftees  to  preferre,  kic. 
remainder  to  their  refpe£kive  firft  and  other  fons  fucceflBvely  in 
tM  maJet  but,  with  power  for  the  treftees,  on  the  birth  of  ererj 
ion  of  each  tenant  for  life,  to  rcToke  the  ufes  before  limited  to 
their  refpeAive  fons  in  tail  male»  and  to  limit  the  eftates  to  fudi 
fons  fir  their  reJpeQiv^  lives^  with  immediate  remainders  to  the 
re^eitivf  fins  of  fuch  fons  in  tsul  male.  Lord  Henrdmcke  was  of 
>l>pinion,  that  this  claufe  of  revocation  and  re-fettlement  was 
againft  law  and  void,  as  tending  to  a  perpetuity^  and  repugnant 
to  the  eftate  limited.  And  this  decree,  opon  appeal  to  the  Houfe 
of  Lords,  after  the  judges  had  delivered  their  unanimoos  opi- 
nion againft  the  legality  of  the  claufe,  was  confirmed.  Lard 
Spencer  v.  Duki  rf  MarHnrougb^  5  JSro.  Par^  Ca.  592.  Hft^hf  v« 
Hucks^  2  Vef.  568.  S.  P, 

(A.  14)  Where  it  is  well  executed ;  as  to  the  Manner. 

■ 

Sea.  I.    With  refpeft  to  the  Nature  of  the  hfirument. 

I.  f^NE  made  a  feoflfinent,  with  power  of  revocation  by  wriifM^, 
^^  fealed  and  delivered,  in  the  prcfence  of  three  witnefles, 
and  that  he  might  limit  new  ufes  upon  the  revocation,  and  that 
the  feoffees  flioold  be  feifed  to  fuch  ufes.  Afterwards  he  devifed 
thefe  lands  by  his  will,  fealed,  and  publi(hed  in  the  prefence  of 
three  witneffes.  This  was  held  to  be  a  good  revocation.  HsA* 
iard's  cafe,  HiL  17  Jac.  cited  Lit,  Rep.  218. 

2.  E>  a  feme  covert  and  F,  her  hufband,  by  deed  and  fine, 
conveyed  feveral  eftates,  the  property  of  £.,  in  C.,  L.,  and  ^.,to 
the  following  ufes ;  viz.  as  to  the  eftates  in  C.  and  Z.,  except  as 
therein  mentioned,  and  certain  parts  of  the  eftates  in  JIf.,  to  the 
ufe  of  F.  for  life,  remainder  to  E.  and  her  ifiue  in  ftri6t  fetde^ 
ment ;  and  as  to  the  refidue  of  the  eftates  in  3f.,  and  all  other 
the  eftates  of  wjiich  no  ufe  was  before  limited,  to  the  ufe  of 
truftees,  upon  truftj  by  fale  or  mortgage,  to  raUe  fuch  fi^m  of 

money 


money  as  F.  and  E*i  or  the  furvivor  of  them,  Ihould,  bjr  any  writ* 
ing  under  their  hands  and  feals,  or  under  the  hand  and  (eal  of 
the  furvivor  of  them,  attefted  by  two  or  more  credible  viritneflesy 
dire£l  or  appoint ;  and  then,  to  convey  to  F,  for  life,  and,  after 
his  deceafe,  to  fuch  perfon  or  perfons,  and  for  fuch  eftate  and 
eftates,  (s^c.  as  E,  (hould,  by  any  writing  under  her  hand  and 
feal,  (sfc.  dircCt,  limit,  or  appoint;  and,  for  want,  tifc.  to  herfelf 
in  fee.     And  in  the  deed  was  contained  a  provifo,  that,  if  there 
fliould  be  no  ifiue  by  F.  on  the  body  of  £„  or,  being  fuch,  all  of 
them  (hould  die  in  the  lifetime  of  £.,  then  it  fliould  be  lawful  for 
JE.  by  any  writing  under  her  hand  and  feal,  attefted  by  two  or  more 
credible  witnefles,  (notwithftanding  her  coverture^  i^c.)  torevoke, 
alter,  change,  or  make  void  all  or  any  the  ufe  or  ufes,  &c,  therein 
contained,  except  the  eftate  for  life  limited  to  F.,  and  except  fuch 
eftates  as  (hould  be  fold  or  mortgaged  for  raifing  money,  as  afore- 
faid ;  and,  <'  by  the  fame^*  or  **  any  other  deed^  to  grant,  limits 
and  appoint  the  fame  premifes,  to  any  perfon  or  perfons,  for  fuch 
ufe  and  ufes,  l^c.  as  (he  (hould  think  fit,  diredl,  or  appoint.     Af- 
terwards E.  not  having  any  children  living,  made  her  will  in  wriim 
ing,  under  her  hand  and  feal,  in  the  prcfrnce  of  three  witnefles^ 
and  thereby,  without  taking  notice  of  the  fcttlement  of  1726,  flie 
devifed  all  her  eftates  which  defcended  to  her,  and  in  which  (he 
or  htr  hufband,  in  her  right,  or  any  other  perfon  in  truft  for  her, 
then  had  any  eftate,  fubje£l  as  therein  mentioned,  to  her  hufband 
and  his  heirs.     A  quedion  arofe,  whether  E,  had  properly  exe- 
cuted the  power  of  revocation  by  her  will  ?  In  fupport  of  the  af- 
firmative it  was  argued,  that  the  will  was  a  writing  under  the 
hand  and  feal  of  the  appointor,  attefted  by  three  witne(re8,  and 
fuhftantially  as  well  as  literally  anfwered  the  defcription,  and  com«. 
prifed  all  the  requiCtes  of  the  power.     That,  to  give  a  contrary 
interpretation  to  the  power,  by  reafon  of  the  latter  words,  '*  by  the 
fame  or  any  other  deed^^  would  be  to  contradi£l  the  former  part  of 
it,  which  enabled  £.  to  revoke  the  ufe  by  any  writing  i  and  it  was 
accordingly  decreed,  that  the  power  was  well  executed.     Rofcom' 
man  v.  Foultes,  4  Bro.  Pari,  Ca.  523.     A  queftion  was  raifed  as  to 
the  validity  of  an  appointment  under  a  power,  given  to  a  hujhand  and 
wife  and  the  furvivor,  over  a  reverfionary  interrft,  after  their  deaths 
to  be  executed  by  any  writing  under  hand  and  feal  in  the  prefence 
of  two  witnefles.     The  wife,  after  the  hu(bind's  death,  married 
again,  and,  during  coverture,  appointed  by  will  under  hand,  tie. 
It  was  objected,  that  a  writing,  inform  of  a  «;£//,  was  a  defective 
inftrument  here:  for  it  was  not  intended  to  be  executed  by  will^ 
but  by  fome  inftrumetit  to  take  cfflfl  in  the  lifetime  of  the  party^ 
becaufe  to  be  executed  jointly :  and  then,  when  it  was  to  be  executed 
by  the  furvivor,  it  ought  to  be  done  by  the  fame  kind  of  inftru« 
ment.     Sed  per  Lord  Chancellor— <<  There  are  feveral  cafeSf 
<<  where,  when  a  power  was  referved  to  be  executed  as  here,  a 
<<  will,  purfuing  the  requifites  of  the  power,  has  been  held  a 
<<  writing  within  thai  power  i  nor  could  it  be  intended,  in  this  cafe^ 

<<  that  the  inftrument  (hould  take  eficA  in  the  Ufe  of  the  parties. 


so9  patom, 

••  if  being  over  the  reverftonarj  intereJI.  Suppofe  by  an  inRrtimf!rt 
"  not  in  the  form  of  a  will,  (her  had  appointed  exprrfsly  after  her 
*•  death ;  it  would  have  been  good.  Then  it  wa«^  no  objeciion, 
**  that  flic  had  done  it  by  an  inftrumentf  which  fpake,  ihji  it  tcj; 
**  to  take  effeEf  after  her  death ;  and  the  gift  appeared  to  be  tk 
•*  fuhff^^i  the  power.'*   -  Burpeit  v.  Mafi^   i  Vef.  157. 

3.  Lan'fs  were  limited  by  A.  and  B.  (father  and  fon)  to  theufe 
of  yf.  for  life,  rrmainder,  fubjeft  to  a  jointure  rent-charge,  to  the 
life  of  fuch  T^^Tk'on  ot  perfons,  and  for  fuch  eftatc  and  cftjies,  ^r. 
as  A*  and  B.  by  any  of  their  **  deed  or  deeds^*^  (cither  with  or  wi.h- 
cfot  power  of  revocation,)  to  be  by  both  of  them  felled  and  deli- 
vered  in  the  prefence  of  two  or  more  credible  wltnriTcs,  ^^''^^i 
ftom  time  to  rirn*  jointly  grant,  diredl,  limit,  or  appoint.  And, 
ih  cafe  of  the  death  of  cither  of  them,  then  as  the  furvivor  of  thvn 
by  any  ••  deed  or  deeds^*  to  be  executed  as  aforeuid,  fliould  from 
tiii'ie  to  time  alone  grant,  direfl,  limit,  or  appoint ;  and  in  deLu't 
of  fuch  appointment,  to  the  ufes  therein  mentioned.  B.  dicii  la 
the  lifetime  of  ^.,  who  afterwards,  by  his  will,  gave  p^rtofibc 
premiff^s  to  his  brother  in  ftrijl  fettlement.  It  was  held  in  B.  u'. 
thaf  the  power  was  not  duly  executed  by  the  will  \  Lord  MansfAi^ 
in'xleHvering  the  opinion  of  the  court,  obferving,  that  there  were 
nb  words  to  lay  hold  of,  upon  the  conftru&iou  of  which  itml^ih 
be  fupt)ortcd  ;  for  xhtjirft  requtfite  which  the  power  impofcd  was 
mot  poffiblexoht  performed  by  will;  which  was,  that  it  (bouldin 
h^  joint  deed  of  A.  and  B.  Now  there  could  not  be  z  joint  v>lt 
it  was  true,  he  faid,  the  furvivOr  had  the  fame  power;  but  then]i 
was  "  efnpkaticaHf*  rcferved  to  be  executed  by  ««  deeiJ'  Now  tic 
word  deed  had  a  technical  fignification,  to  which  a  will  was  in  no 
refpefi:  applicable.  If  any'word^  had  been  thrown  in,  fuch  as 
writings  iftflrumentf  or  other  tetm  of  a  general  comprehcoETC 
meaning,  it  might  have  been' fair  to  have  taken  advantage  of  it,  in 
favour  x>f  the  intentfon.  But  here  were' no  fucH  general  wordsj 
and  the  intetstion  of  the  perfon  who  created  the  power  could  Q6t 
AD^twbeB  propetly  be  fulfilled,  unlefa  the  ^rm  was  ^ri^  purfiied.  Eorl 
•  power  of     if  Darntigion  v.  Pulteney^    Convp.  260.  'Sefe  Brafkhatt^.  My 

property  is  eietbtied  by  Wttl|  Aich  wi!l  mafi  be  regularly  prored;  M,  where  a  feine  covert,  twrflf* 
{rawer  to  ftppoint  pcrrohat'efl^W  by  will,  left  a  cedimentary  paper^  which,  it  wai  conteaded,  •»  n  ex- 
ecution. Thilpa^  was  not  pruved  io  the  ^cclefiaftical  court;  but  tbia,  it  was  ar^fined,  was  ■onecd- 
Utj.  fince  it  was  only  the  wiiting  of  a  feme  covet;  executing  a  power,  and  Dot  ftri^ly  a  wUI,  betltaf* 
bar.d  not  confentisg  to  it.  Lord  Hardwkkey  however,  was  of  opinion,  that  thoogh  t^  nodon  ofb'! 
m\h  could  not  fpake  a  will,  yet»  i^hen  (he  had  a  feparate  power  over  her  eftate,  and  mi^ht  dtfpole  «f  •: 
by  will,  whatever  fortof  wtiting  Ac  \tii  ought  to  b.e  ^flt  proved  in  the  fpirituatrcgutta  wbtcb  wUtA 
give  probate  of  the  will;  but  admlni(!  ration  with  the  will,  as  a  tel^aineauqf^  PfF^^f  ^^O/f^f^  ^^^* 
Ewer,  3  Atk.  156.  Stonerv.  Forfyth,  Dougt.  ^07.  Colhaj  v.  Syden^aro*  2  Bro.  Ca.  Cba.  31^  S.P. 
And  an  inftrumenrinadeia  execDilon  of  a  poweir,  either  C9uplidw(b  an  intenjf^  or  a  men  ntktd  aotoo* 
fiiy,  retains  all  its  ufual  pTopertiei^  (o  that,  if  an  appointnient  be  otade  in  esecwtioQ  ^(vihfo^^  ^ 
wili  ^of  the  eflence  of  wh'ch  fpecles  nfconvejrance  it  is,  to  be  annbulator}^  and  iocofl^plede  dU^hc  dcKb  ot 
the  teftator)  and  the  appointee  die  hefdte  the  appointor,  the  appointment  wiA  not  tajce  effisd }  but  the 
property  will  lapfe  ••  vndifpofed  df :  and  this  waa  deten^ned  in  the  caTet^of  Ofte  v.  Hcatb,  iud  Du^ 
of  Marlborough  v.  I«ord  Godolphin,  both  dated  in  Sup^  tiu  D€?lf«  (Y.  e)  ute.  ScealibUwreacei. 
WaUis,  lb.  (R.  6) 
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iDftrument. 

I.  T  ANDS  were  conveyed  to  certain  ufes,  with  9  power  for  the 
^^  fettlor  to  revoke  thofe  ufcs,  by  any  deed  or  writing,  to  be 
executed  in  ^the  prefpnce^f  ^x  or  more  credible  witnefle*,  three 
whereof  were  to  be  peers  of  the  realm.  The  fettlor  afterwards 
made  another  will,  attc{l<id  by  three  witnefles,  none  of  whom  were 
pecrSy  whereby  he  revoked  this  fcttlement,  and  thereby  gaye  it 
great  part  of  his  edate  to  M*  On  behalf  of  M.  it  was  inG(led» 
that,  althouoh  this  might  not  be  a  revocation  in  {lri£tncfs  of  lawy 
by  reafon  the  circumftances  were  not  purfued^  either  in  the  num^ 
ber  or  quality  of  the  witnefles,  yet,  as  fhjs  will  was  made  with  great 
deliberation,  (it  being  in  proof,  that  the  draft  was  not  completed 
until  fix  months  after  in(lru£lions  given  for  it,  and  that  Lord  Ch. 
J.  Polkxfen\  opinio;!  was  taken  upon  it,)  this  will  ought  to  be  aa 
e{Fc£luar  revocation  in  equity,  for,  the  circumftances  prefer ibed 
were  only  to  prevent  furpnf<;,  and  it  was  evident  that  there  was 
none  in  this  cafe.  But  it  was  held,  that  the  will  was  no  revQca« 
tion  of  die  fettlemcnt,  either  in  law  or  equity ;  for^  in  ail  cafes  of 
fettlements  and  revocations,  merely  voluntary^  every  circumftance 
ought  to  be  purfued.  Duchefs  of  Albemarle  v.  Earl  of  Bath^ 
2  Preem.  19 ^  3  Ca,  Ch.  J5.  See  S.  C.  dated  in  i<S  Vin,  4gj» 
^L  4«  and  fid^  note.  Attorney-Generalx.  Thruxton^  dated  in  8  Vifu 
479.  pU  17.  2d  point  in  Sargefon  v.  Sealy^  ftated  in  (A.  17) 
pijl^  and  Godwin  v.  Kilfba^  Amb,  034.  S.  P. 

2*  7*.  made  a  fettlemcnt  of  lands  to  the  ufe  of  himfelf  for  Ufe^ 
and  afterwards  to  fuch  child  or  children,  and  for  fuch  eftate,  or 
eftates,  ashe  (hould  by  any  writingunder  his  hand  and  feal,  tcftified 
by  tnuo  credible  witnefles,  limit  and  appoint.  He,  afterwards^ 
made  a  will,  which  was  executed  in  the  prefence  of  tnuo  witnefles 
only,  And  the  queftion  was.  Whether  this,  being  void  by  the 
ftatute  of  frauds  as  a  will,  (hould  neverthelefs  be  good  as  a  declara- 
tion of  truft,  and  an  execution  of  the  power  ?  And  it  was  decreed 
to  be  a  goojd  execution  of  the  power ;  for,  though  it  was  not  effec- 
tual in  all  points,  (as  it  was  intended,)  as  a  tuill^  yet  it  was  a 
nvriting,  which  bad  all  the  circumftances  required  by  the  power. 
benn  v.  Titvaites,  cited  3  Ch.  Ca,  6y*  2  Vern.  8o.  S*  C.  but  oa 
another  point. 

3.  A  fum  of  money  to  which  A,  was  entitled,  was  vefted,  pre* 
?ious  to  her  marriage,  in  truuees,  upon  certain  trufts ;  and,  ia 
cafe  of  no  children  living  at  the  death  of  A.^  (he  dying  in  the  life- 
time of  her  hufband,  then  to  be  for  fuch  ufes,  iSc*  as  A*  (houlcif 
by  her  laft  will  and  teflament  in  writing,  or  other  writing  under  £rr 
hand  and  feal^  to  be  attefiedhy  two  or  more  credible  witnefles,  not- 
witl'.Ilanding  her  intended  coverture,  limit,  He*  Afterwards  A9 
dicd^  living  her  hufband ;  and,  on  the  day  (he  died,  a  paper  in  her 
hand-writmg  was  found  in  her  clofet,  but  not  figned  by  her«  nor 
attclled  by  witucflu,  the  tenor  of  which  was  as  follows,  via.  •<  I 

**  declare 
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'»  declare  this  my  will.  To  fiftcr  ERxaleth  Taylor  loo/.  To 
<<  filler  Sarah  Rofs  too/.  To  my  fon  Alexander  Rofs  400/." 
And  containing  in  like  manner  legacies  to  feveral  other  perfont 
to  the  amount  of  1 240/.  The  queftion  wasy  Whether  this  fnefno^ 
randum  was  a  fufTicient  appointment  within  the  power  ?  And 
this  qucftion  Lord  Hardivicke  refolved  into  another,  Whether 
this  being  t^ken  as  a  will  or  paper -tanttfig^  the  folcmnity  of  feaU 
ing  and  attejling  were  necefr<iry  to  both  ?  He  was  of  opinion,  that 
the  latter  words  in  the  cUufe,  under  her  hand  and  feal^  i^c.  were 
referable  as  well  to  the  will  »s  to  the  ether  writing.  That,  **  then 
^*  in  truft  to  transfer  the  moiety  unto  fuch  perfon,  (5V.  as  the 
<*<  faid  Ann  ihould  in  and  by  her  laft  will  and  teftament  in  writing, 
*'  or  other  writing  under  her  h^nd  and  feal  to  be  attefted,  t^c. 
*'  limit,  appoint,  and  declare,"  i^c.  was  one  entire  fentence; 
and,  being  fo,  the  words  were  naturally  referable  to  both.  There- 
fore the  obfcrvations  which  had  been  made  on  the  word  *•  or** 
being  a  disjunflive,  were  not  materia]  in  this  cafe.  The  mean* 
ing  of  framing  it  in  this  manner  was,  to  give  A.  a  greater  latitude 
than  the  words  will  in  writing  only  would  have  done.  And  his 
lordfhip  thought  the  cafe  of  Dormer  v.  Thurland^  (dated  in 
16  rin,  484.  //.  19.)  much  (tronger  than  the  prefent  one.  And 
he  held,  that  the  power  was  not  well  executed.  Rofi  v.  Ewer, 
3  Atk.  156. 

4.  On  the  marriage  of  C,  an  cftate  was  fettled  upon  himfelf 
for  life,  with  remainders  over  in  the  common  form.  Articles 
were  entered  into,  when  y,  the  elded  fon,  and  T»  the  younger 
fon  of  C.  came  of  age,  reciting  the  fettlement,  and  that,  whereas 
there  was  thereby  no  provifion  for  younger  children,  though  feve- 
ral were  then  living;  to  the  intent  therefore  that  300/.  might  be 
raifed,  C.  the  father,  J.  and  T.  had  taken  it  into  conGderation, 
and  agreed^  that  300/.  fhould  be  raifed  upon  the  edates,  immedi- 
ately after  the  death  of  C,  and  to  be  paid  to  fuch  younger  children 
in  fuch  manner  and  form  as  he  (hould,  by  his  lad  wiH  duly  executed, 
diTtfX  and  appoint  -,  and  in  order  to  have  the  fame  eiFe£lually  donq 
and  aflured,  the  two  fons  did  covenant,  that,  after  the  father*^ 
d^'ath,  any  part  might  be  granted,  mortgaged,  lie.  for  raifing  the 
300/.  to  be  paid  as  the  loft  will  and  tejiament  of  C.  (hould  direS 
and  appoint.  The  father,  by  will,  atteded  only  by  two  witnefles,  par- 
ticularly didributed  this  300/.  It  was  contended,  that  this  provi- 
fion could  not  take  efFefl,  as  there  was  not  a  proper  execution  of 
the  power  *,  the  will  not  being  fuch  as  would  pafs  lands  according  ii 
thejlatute  of  frauds^  all  the  rtquifites  of  which,  it  was  argued,  were 
called  for  by  thtfc  articles  ;  for,  the  addition  of  the  word  *«  dulf* 
was  tantamount  to  «  legally:**  and  Wagstaffs*  Wagitaff^  (dated 
in  8  Vin,  12g.pl.  5.)  and  Langford  v.  Eyre^  (dated  in  16  Fin.  479. 
pL  IT,  fide  note,)  were  cited.  But  it  was  obferved  by  the  court, 
that  this  was  the  difpofition  of  the  fons,  and  not  of  the  father,  who 
was  only  referred  to  as  a  proper  perfon  to  appprtion  the  fums^ 
and  pafled  no  intered  in  the  lands  from  himfelf.  He  therefore 
ftood  in  the  fame  fituation  ad  a  mere  ftranger  \  and|  if  one  Ihonld 

cjiargc 
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cliarge  his  eftate  with  a  fum,  to  be  divided  as  t  mere  ftranget 
ihould  think  proper  by  will,  the  necei&ty  of  its  being  a  will  con* 
formabl^  to  the  ftatute  did  not  occur.  And  the  court  was  of 
opinion,  that  the  power  was  well  executed.     Joties  ▼•  Chugb^ 

5«  Z>.,  by  will,  had  given  feyeral  (hares  in  the  Sun  Fire  Office  to 
F^  his  daughter,  and  after  his  deceafe,  to  fuch  perfons  as.flie,  by 
her  will,  fhould  diredl ;  and  he  had  alfo  devifed  real  and  perfonal 
eftates  mjamaica^  in  moieties,  the  one  moiety  to  F.  for  life,  and^ 
after  her  deceafe,  to  fuch  perfon  as  (he  by  will  (hould  dire£l ;  the 
other  moiety  to  R>  in  like  manner.  F.,  by  her  will,  reciting  that 
of  her  father,  difpbfed  of  the  Sun  Fire  (hares,  and  alfo  of  the  real 
cftate  \  but  the  will  was  not  executed  to  pafs  real  eftate,  there 
being  iw0  witnefles  only  to  it.  It  was  contended,  that,  where 
the  power  was  to  be  executed  by  will,  it  muft  be  fuch  an  one 
as  would  pafs  the  property  that  was  the  fubje£t  thereof ;  and 
therefore,  as  land  as  welfas  perfonalty  was  the  fubje£b  on  which 
this  iy>wer  was  to  attach,  the  teftator,  meaning  to  give  a  power 
over  both,  muft  have  intended  that  the  inftrument  (hould  be  fuch 
as  would  difpofe  of  the  real  eftate  as  well  as  the  perfonal.  Sedper 
curism — ^The  will,  being  fufficient  to  pafs  the  perfonal  eftate» 
was,  fo  far,  a  good  execution  of  the  power.  Duffr.  Dalzell^ 
I  Br9.  Ca.  Cia,  147. 

6.  By  marriage  fettlement,  300/.  New  South  Sea  annuities  was 
agreed  to  be  transferred  to  truftees,  for  fuch  ufes  as  ji.  B,  (a 
married  woman,)  by  any  writing  or  writings  under  her  hand  and 
feaK  atteftcd  by  two  or  more  credible  witnefles ;  or  by  her  lafl: 
will  and  teftament,  to  be  by  her  (igncd,  fealed^  and  publifhed  in 
the  prefcnce  of  the  like  number  of  witneffes,  (houid  appoint. 
A*  B.  m^de  two  teftamentary  papers,  the  one  of  them  beginning: 
"  This  I  deiire  may  be  done  as  my  laft  will  and  teftament." 
Wherein,  amongft  other  things,  (he  faid,  *<  I  be  will  to  my  huf*  > 
**  band  the  fum  of  300/.,  my  new  joint  ftock  annuities  for  his 

<<  own  ufe.'*  This  was  written  on  unltamped  paper,  and  was  only 
Jignei  by  the  teftatrix.  She  afterwards,  on  the  fame  day,  made  the 
following  teftamt-ntary  writing  upon  jiamped  paper :  "  This  is  my 
laft  will  and  teftament,  at  my  death,  fpr  my  hu(band  to  bewill 
<*  to  him  the  fum  of  300/.,  which  is  now  in  the  joint  ftock  an- 
*<  nuities,  for  his  own  ufe.'^  The  teftatrix,  haxnng  fixed  the  tnvo  pa^ 
pers  together  with  a  wafer^  requefted  two  wiineiFcs  to  atteft  the 
fame,  which  they  did ;  and  (he  declared  the  fame  to  be  her  will, 
and  delivered  it  to  one,  who  kept  the  fame  till  her  death.  The 
Matter  of  the  Rolls  thought  the  ftamp  equivalent  to  afeal,  with- 
out having  rec^urfe  to  the  wafer  which  annexed  the  ftamped  pa- 
per to  tiie  other  \  and  he  therefore  held  it  an  inltrument  executed 
according  to  the  power.  Fir  It  point  in  Sprange  v.  Barnard^  2  Bro. 
Ca  Cba.  585. 

7.  A  power  to  revoke  the  ol:i  and  declare  newuf^s,  with  thecon^ 
Jent  in  writing  of  /r»^/^/,  was  held  ill  executed,  where  ihe  appointor 
4gncd  the  coufcoc  in  the  name  of  one  of  the  truftees^  under  a 

general 


graerai  povcf  to  tonfent  to  any  deed  be  cfaofe  to  make.  Bafoba 

V.  Kemp^  3  £0^9  41  o* 

8.  And  the  power  being  to  revoke  ind  appoint  a^new,  Ijiiii 
imra/iedy  another  dred  of  revocatioai  properly  executed  and  affcnte^ 
to,  but  not  inrolled  till  after  the  appointor's  death,  was  on  thii 
aecou0t  held  bad ;  it  being  held  that  every  a£k  required  tobedooe 
in  the  execution  of  a  power,  muft  be  completed  in  the  Ufetiincol 
the  perfon  executing  it.    Ji. 

teB.  III.  In  regard  to  adhering  to  the  particular  A8s  audiorifd 

I.  iN  replevin,  the  defendant  avowed  upon  a  fettlement;  vitli 
^  power  to  i2.,  bjr  deed  or  laft  will,  lo  give  or  devife  200/.  to 
any  younger  child  unmarried,  or  what  on  marriage,  (hoaUbc 
agreed  to  be  paid,  or  an  annuity  out  of  the  twenty  acres  io  qoef- 
tion,  to  continueyo  long  after  the  devifor's  death  as  the  daoghtos* 
portion^  or  what  ibould  be  agreed  on  marriage,  or  any  partthmofi 
fliould  be  unpaid,  until  they  received  200/.  a-piece.  Aftervardf 
£.  agreed  to  pay  the  defendant  150/.  marriage  portioDi  andtt 
annuity  was  granted  until  150/.  (faouid  be  raifed.  The  defeodaat 
avowed  for  a  year's  arrear.  It  was  contended,  on  this  poiotof 
the  cafe,  that,  this  was  not  good,  any  more  than  limitiog  a 
%  eilate  for  two  lives  would  be  in  a  power  to  leafc  for  three  linsi 
but  it  was  anfwereJ,  that  the  grant  V9as  in  the  nvords  of  the  pover; 
to  which  the  court  agreed,  and  Jones  and  Tnvifien  faid,  it  bd 
been  held,  on  the  ftatute  of  leafes,  on  the  words,  '*  othervifit 
than  for  three  lives  or  twenty-one  years,**  that  a  leafe  for  a  k6 
period  was  good.  And  the  prhiripal  cafe  waa  adjudged  foi  the 
deiend;vDt.     Briers  y.  Boiton,  3  Keh.  6^2.  )0.  745.  15. 

2.  Upon  a  marriage  fettkmcnt,  a  power  was  given  toererf 
tenant  for  life,  when  in  pofleflion,  to  limit  hertditamettt»  (d  lof 
woman  he  (kouM  marry,  j^r  her  life^  by  way  of  jointure  andinhr 
of  dower*  The  tenant  for  life  made  a  leafe  for  99  years,  ktf* 
minable  on  the  death  of  his  wife  \  and  it  was  held,  on  a  fpeciil 
verdict  on  cjedment  in  B,  R,  that,  however  (he  might  be  tBxM 
to  relief  in  a  court  of  equity,  yet,  at  law,  it  could  never  be/ffi/t9 
be  an  execution  ot  the  power;  for  the  eftates  were  very  ipv^t 
the  one  being  a  freehold,  and  the  other  a  chattel,  and  the  fircdioU 
in  her  being  a  qualification  in  any  after*eaken  hufband  to  be  1 
member  of  parliament,  kill  game,  ^c.  But  Lord  Talbot  held  ^ 
leafc  to  be  warranted  by  the  power,  faying,  that  it  was  not  ti* 
feBive  but  a  blundering  execution ;  and  he  decreed  the  deftoda:^ 
to  pay  all  the  coils  both  in  law  and  in  equity.  RattU  v.  P^"^ 
2  Sira.  992.     Sec  2  Burr.  1 147.     7  Vef  644. 

3.  A  power  in  a  marriage  fettlement  of  an  undivided  tlun 
part  of  an  eftate  to  tnakefale  of,  or  convey  in  exchange,  for  or  ifl  1>^ 
of  other  manors,  lands  and  hereditaments,  the  faid  undif idrd  tbiid 
part  of  all  or  any  of  the  faid  manors,  i^c.  for  the  beft  price  0 
money  or  fuch  other  equivalent  intereft  in  manors,  hnd$,  22^ 

hercditamcnto  as  to  the  truftees  Aould  fcem  proper.   This  fo*^ 
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vas  held  to  authorife  a  partition,  the  effe£l  of  which  was  pre- 
ifely  the  fame  as  an  exchange  as  to  the  intcreds  of  the  parties. 
Abel  V.  Heathcote^  2  Vef.jun,  98.     4  Bro.  Ca,  Cia.  278.  S.  C. 

4.  A  power  in  marriage  articles  to  charge  an  eftate  agreed  to  be 
iimitedi  after  the  parents'  deaths,  to  the  firft  and  other  fons,  (^r. 
with  fuch  fums  for  the  benefit  of  younger  children  as  the  father 
(hould  appoint,  was  held  well  executed  by  his  dire£ling  a/a/e. 
Long  V.  Lengt  5  Vef,jun.  445. 

5.  A  power  in  a  fettlement  to  appoint  lands  /#  children  was 
held  well  executed  in  equity  by  a  devife  to  truftees  to  fell,  and 
an  appointment  of  the  purchafe  money  to  the  children.  Ken^ 
^worthy  v.  Bate^  6.  lb,  793. 

Seci,  IV.   With  refpeft  to  the  Indication  of  an  Intent  to  execute 

the  Power. 


I.  /^  Devifed  the  income  and  produce  of  1 000/.  South^&ea 
^'   to  F.  for  life,  and  gave  him  a  power  to  difpofe  of  i 


(lock 
gave  him  a  power  to  difpofe  of  400/., 
and  in  default,  iic.  he  gave  the  fame  to  a  charity.  jF.  made  his 
will,  and  thereby  gave  fevcral  legacies,  and  then  devifed  the  refl 
and  reftdue  of  his  perfonal  eftate  amongft  his  neareft  relations. 
The  queftion  was,  Whether  this  400/.  pafTed  by  that  devife  of  the 
refidue^  and  whether  that  was  a  good  execution  of  the  power  ? 
Parol  evidrnce  was  offered  to  prove,  that  it  was  the  intent  of  i\ 
that  the  400/.  ihould  be  difpofed  of  by  his  will;  but  it  was  not 
allowed  by  the  Maiter  of  the  Rolls,  who  held,  that  this  was  not 
an  execution  of  the  power ;  but  that  the  400/.  mud  go  over  ac- 
cording to  the  will  of  the  fir  ft  teilator.  Moulton  v.  Hutckinfon, 
1  Atk,  559.     2  Eq.  Ca.  Abr,  659.  note  a.  S.  C. 

2.  C  furrendircd  a  copyhold  eftate  to  B.  and  another  to  the 
ufe  of  the  wife  of  C  for  life,  and,  after  his  dr^th,  to  pay  the  rents 
and  profits  to  all  her  children  equally,  and  then  in  truft  to  fuch 
ufe  or  ufes  as  C.  (hould  by  deed  or  will  appoint;  and  for  w^tnt, 
lie.  to  his  fon  J.  C,  and  his  heirs.     The  wife  died  ;  and  then  C. 
ma^ie  his  will,  in  which  th-rc  was  the  following:;  claufe  :  *<  As  to 
««  all  the  reft,  rtTiduc,  and  remainder  of  my  efFccks,  real  and  per- 
<«  fonal,  of  what  nature,  kind,  or  qu^ility  foever,  I  give  to  my  fon 
«  G.  C.  in  full  bar  and  fatisfdction  of  what  he  may  claim  by  vir- 
«*  tue  of  the  cuilom  of  London^  or  othcrwifc ."     The  queftion 
wa«.  Whether  C,  had,  by  his  will^  made  a  proper  appointment  to 
G*  C.  of  the  copyhold  cllittr  ?     Lord  C.  JHardivicke  obl'crved,  that, 
though  n  man  mi^ht  execute  a  power  without  reciting  if,  or  taking 
the  Icaft  n-  tice  of  the  power;  yet  it  was  nrctrlTary  he  Oiould  men- 
tion the  eltate  which  he  difpofed  of,  ^nd  he  muft  do  fuch  an  a£l, 
as  (hewrd  that  he  took  notice  of  t-ie  thing  which  he  had  a  powrr 
to  oifpofe  of.     C   had  ether  lands  on  wliich  the  devife   to  G.  C 
might  be  fatisfi-  A*     Here  was  nothing  that  was  at  all  defcriptive 
of  the  thinu  which  C.  h«)d  a  power  to  difpofe  of,  but  what  was  #3^- 
plicahle  to  other  eitates  of  which  he  wa<^  feifrd,  and  of  which  le 
could  rquilly  difpofe  \  and  his  lordOiip  was  of  opinion^  that  the 
Vol.  V.  LI  power 


powier  was  not  executed.     Ex  parte  Ca/wall,  i  Atk.  559.   Ru 
V.  Read^  S  Term  Rep.  I18.  S.  P. 

3.  One,  by  his  marriage  fettlement,  had  a  power  to  charge  an 
eftatc  with  2000/.  after  the  death  of  his  wife,  and  a  term  of  yean 
was  raifcd  for  that  purpofe.  The  huiband  made  a  vill  in  tbefe 
words;  M  FirJ}^  I  charge  all  my  real  ejlatei^  ^^'  *nd  '^  ^'^s  bed 
by  Lord  Hardwicke^  that,  if  a  man  had  a  power  to  charge  an 
eltate,  it  was  not  neceifary  in  the  execution  of  ie  that  he  (hcciJ 
tefer  to  the  deed  out  of  which  the  power  arofe  ;  for,  in  a  court  of 
equity,  it  was  enough  that  his  intent  appeared ;  and  if,  in  tk 
execution,  he  fufficiently  dtfcrlbed  the  eflates  he  had  a  povnto 
charge,  (and  here  he  had  charged  all,)  the  eftate  would  be  cer- 
tainly bound ;  ef penally  where  the  perfon  charging  %uas  a  purchajtr  j 
the  power.  And  his  lordfhip  held,  that  the  power  was  wellac- 
cuted.     Proberty.  Morgan  and  Clifford^  i  Atk.  441. 

4.  Tenant  for  life  of  a  truft  eftate,  with  a  power  to  fettic  2 
jointure  on  any  woman  that  he  fhould  marry,  not  exceeding  5 d^'. 
a-year,  by  deed,  in  conCderation  of  his  marriage,  and  of  a  mar- 
riage portion  of  3000/.,  reciting  his  power,  and  that  he  vtas  mn>ltl 
to  execute  it  in  thefuUeJl  extent^  limited  to  his  wife  for  her  jointure 
feveral  farms  of  the  yearly  value  of  499A  14/.,  according  to  th: 
rents  they  were  then  let  at.  Soon  afterw&rds  he  made  bis  will; 
and  finding  that  the  lands,  when  the  leafes  expired,  would  fink  is 
their  value  about  70/.  a-year,  (which  they  accordingly  aftcrvatd^ 
did,)  he  by  a  codicil  thereto  dejtred  and  earnejlly  requeued  his  foe, 
inafmuch  as  the  lands  he  had  fettled  upon  his  mother  were  greatly 
fallen  in  value,  to  make  up  her  jointure  500/.  a-year.  Sir  7. 
Jekyly  at  the  Rolls,  was  of  opinion,  that  the  will,  as  auxiliary  r:> 
the  fettlement,  might  be  confidered  as  complctinij;  that  vhich 
though  the  obvious  intention  of  the  parties,  was,  on  account  i: 
their  taking  the  falfe  criterion  of  the  rental  to  afcertain  the  valof, 
before  impetfe£t ;  and  he  held,  that  the  words  defireandre^J 
were  fufficient  for  this  purpofe.     Vernon  v.  Vernon^  AmbL  !. 

5.  On  the  marriage  of  ^.  with  B.  his  wife,  afumof3c:: 
2  per  cents^  the  property  of  J?.,  was  veftcd  in  truftees,  amone^ 
other  purpofes,  after  the  death  of  the  furvivor  of  A.  and  B ,  ar. 
upon  the  event  which  happened,  of  there  being  no  children  of  th: 
marriage,  to  transfer  the  ftock  as  A.  (hould  by  deed  or  9v/7/ appcir  :• 
A,  made  his  will,  and  gave  feveral  pecuniary  and  fpecific  leg2ci:5. 
••  and  all  the  reft  and  refidue  of  his  monies y  and  fecurities  for  mfu% 
^'  goods  f  chattels^  and  perfonal  eftate  whatfever,  and  ef  what  Kotsr. 
*«  or  kindfoever^  after  the  death  of  his  wife,  he  gave'*  to  the  dt- 
fendant.  The  teftator's  property  was  infufficient  to  pay  the  lega- 
cies by  about  600/.  The  queftion  was.  Whether  the  30CC. 
pafled  by  this  refiduary  bequeft  ?  The  Mafter  of  the  Rolls  iUtcil 
the  following  rule  from  12  Mod.  469.  "  When  one  has  an  auth> 
**  rity,  and  does  an  aft  which  can  be  good  no  other  way,  but  ^^ 
<<  virtue  of  that  authority,  it  (hall  be  underftood  to  have  been  dcr; 
"  by  virtue  of  it ;  but  when  one  has  an  intereft,  and  an  authcr-J 
**  iu>;cihcr,  and  does  an  9iQ generally^  itfliall  becoaftiued  iureia* 
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<'  tlon  to  hia  interefl:,  and  not  to  his  authority/'  Applying  this 
doflrine  to  the  cafe  before  him^  his  Honor  was  of  opinion,  that 
^he  will  was  not  an  execution  of  the  power.  And  this  decree  was^ 
upon  an  appeal  to  the  Lord  Chancellor,  confirmed.  Andreivs  v. 
Emmeiti  2  Bro,  Ca.  Cha,  297.  Buckland  v.  Barton ^  (K)  infra^ 
pi.  3.  S.P. 

6.  j^.4opo  was  fettled  in  truft  after  the  death  of  the  hufband 
and  wife,  for  the  children  of  the  marriage,  in  fuch  proportions  as 
the  hufband  and  wife,  or  the  furvivor,  (hould  appoint.  There 
were  four  children.  By  the  marriage-fettlement  of  one  of  them 
it  was  recited,  that  <<  whereas  £he  was  entitled  to  1000/.,  part  of 
''  the  fum  of  4000/.,  payable  at  the  death  of  the  father :  and  alfo 
*'  to  a  fum  of  500/.,  both  which  would  belong  to  her  intended 
*^  hufband ;  and  whereas  the  father  had  agreed  to  fecure  an  addi- 
**  tional  portion ;  in  confideration  thereof,"  fa'r.  the  fettlemcnt 
proceeded  \  but  no  appointment  was  ever  made.  This  recital 
was  held  a  good  appointment  of  the  1000/.,  the  mode  never  being 
regarded  where  the  intent  is  clear ;  and  here  the  father  declared 
her  entitled  to  this  fum,  and  the  hufband  made  a  fettlement  in 
confideration  of  it.     Wilfon  v.  Piggettf  2  Vef.jun.  351. 

7*  Devife  of  real  eftate  in  truft  to  fell,  and  the  produce,  with 
the  refidue  of  the  perfonaky,  to  be  in  truft  for  teftator's  wife  for 
life,  and  after  her  deceafe,  as  to  one  moiety,  for  fuch  perfon  or 
p^rfons  as  Ihe  fliould  by  any  deed  or  writing,  or  by  will  with  two 
or  more  witnefTes  appoint ;  and  for  want,  (5*^.  over.  The  real 
eftate  was  not  fold.  The  wife,  not  having  any  real  eftate,  by  ^ill 
attefted  by  three  witneflcrs,  after  bequeathing  fome  fpecific  articles, 
made  this  difpoGtion,  *<  all  the  reft,  reGdue,  and  remainder  of  my 
<<  eftate  and  effe£l8,  of  what  nature  or  kind  foever,  and  whether 
<<  real  ox  perfonal,  and  all  my  plate,  china,  linen,  and  other  uten- 
<'  Gls  which  I  fhall  be  pofTeGTed  of,  intercfted  in,  or  entitled  to  at 
•*  the  time  of  my  deceafe,  fubjcft  to  all  my  juft  debts,  I  give  to 
«*  A.  By  Held  an  execution  of  the  power.  It  would  be  difH- 
cult,  faid  the  court,  to  explain  that  the  widow's  intereft  under  her 
hufband*s  will  was  not  her  eftate.  She  had  the  enjoyment  of  it 
during  her  life,  and  a  power  of  difpoGnc^  to  whatever  perfon  and 
in  whatever  manner  fhe  plofed,  with  the  fftall  addition  of  two 
witneifcs.  By  her  will  (he  gave  all  her  eftate  and  efFeiSls,  with 
augmentative  phrafes.  But  take  it  according  to  the  ftri£t  techni- 
cal rule  in  CUre*%  cafe,  that  a  general  difpoGtion  will  not  pafs 
wh^t  the  party  has  only  a  power  to  difpoft;  of,  unlefs  it  be  neccf- 
firy  to  fatisfy  the  words  of  the  difpoGtion,  here  the  widow  had 
no  other  real  eftate.  Standen\.famey  ^Vef.jnn,  589,  Decree 
afErmed  in  Dom.  Proc,  3  ib.  300.  (A). 

8.  Settlement  of  an  eftate  xxxTorkfbire  to  the  ufe  of  the  father  for 
life,  remainder  to  A1,  his  eldeft  fon  for  life,  remainder  to  his  iflue 
in  the  ufual  courfe  of  limitations,  remainder  to  H^.  his  fecond 
fon  and  his  ifTue,  in  like  manner ;  with  power  for  M.  arid  JT"., 
when  theyjhould  refpeEltvely  be  in  the  aBual  pojfejjion  of  the  premifes^ 
to  appoint  the  fame  or  any  part  thereof  to  a  wife  for  her  life,  for 
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her  jointure.  Prior  to  ^.'s  marriage  with  J.  he  and  his  father 
enter  into  art!  Jes*  that^  if  the  marriage  (hould  take  effcdly  A/- 
ihou1d»  within  twelve  months  afterwards*  fettle  and  affure  to  J* 
an  ejlate  during  her  life,  to  take  eflfefl:  from  his  death,  in  freehold 
lands  in  the  county  ofYorh^  of  XOoA  per  ann.  or  clfe  an  annuity  of 
loo/.  per  ann.  to  be  ifTuing  out  of  freehold  lands  in  the  county  of 
T^orh.  The  father  died  within  twelve  months;  M.  took  pofleflion 
and  died,  without  having  made  any  fettlement,  and  without  hav- 
ing had  any  other  real  eftate.  Htld  in  Chancery,  that  the  eftate 
was  bound  by  the  articles  in  the  hands  of  the  remainder-man , 
the  court  conceiving  that,  at  the  time  of  making  them»  the  power 
was  in  contemplation  of  the  parties,  as  the  fon  had  no  other  real 
eftate  out  of  which  he  could  make  the  fettlement ;  and  this  be- 
ing for  the  conHderation  of  marriage,  the  court  would  fupply  the 
defeA.     Jachfon  v.  fame^  4  Bro*  CaJ.  Chan,  462. 

9.  Bequeft  of  1000/.  confolidated  bank  annuities,  to  truftecs 
for  the  fole  ufe  and  benefit  of  tedator's  daughter  £.,  the  fame  not 
to  be  fubje£t  to  the  debts,  control,  (5*^.  of  her  then  or  any  after- 
taken  hufband  ;  and,  at  her  death,  the  faid  fum  to  be  abfolutely  in 
her  power  to  difpofe  of  by  her  lalt  will  and  teftament,  or  any 
deed  or  writing  purporting  to  be  her  lad  will  and  teftament,  to  any 
perfon  or  perfons,  purpofe  or  purpofes,  fhe  (hould  think  fit ;  but 
if  no  fuch  appointment,  then  the  fame  to  become  the  property  of 
teftator's  grand- daughter,      is.,  the  daughter,  by  her  will,  after 
giving  fome  fpecific  legacies,  proceeded  thus  :  '*  All  my  freehold 
"  meiTuages,  lands,  woods,  and  hereditaments,  and  alfo  all  my 
**  Jtocksjfundsj  monies  and  fecurities,  and  all  other  my  real  and 
'*  perfonal  edate  and  eflFcAs  whatfoever,  I  give,  dcvife,  and  he- 
<*  queath  the  fame  refpeAivcIy  unto,"  ^c.     Held  at  the  Rolls, 
that  this  amounted  to  an  appointment  of  the  1000/.  bank  annu- 
ities, the  bequeft  of  which  was  not  a  mere  power  to  difpofe,  but 
an  abfolute  gift,  qualified  only  as  to  £/s  fituation  as  a  married 
woman,  and  to  prevent  the  hufband  from  taking  as  a^imiuiftrator 
in  cafe  of  her  death.     How  otherwife  could  property  be  given  to 
a  married  woman  ?     This  mud  be  included  in  the  word  my^  be- 
ing an  abfolute  intered  in  her.     Hales  v.  Margerum^  3  Ve/.jun. 
299. 

10.  By  marriage  fettlement,  dock  was  veded  in  trudees  for  A.^ 
the  hud}and,  for  life,  and  if  the  wife  fliould  furvive  him,  in  trud  to 
transfer,  {sTr.  the  f<imein  fuch  manner  and  form  as  ^.,  by  his  laft 
will  and  tedamcnt  in  writing,  or  by  any  other  writing  duly  executed 
by  him  in  the  prefence  of  two  or  more  witneiTcs,  (hould  appoint  \  ' 
and, in  default  of  appointment,  then  for  the  children  of  the  marri<tgc« 
^kdied  in  his  wife's  lifetime,  without  having  made  appointment  of 
the  dock  ;  but  by  his  will,  after  general  introduftory  words,  de- 
claring his  intent  to  difpofe  of  nis  edate  and  ed*e£ls,  which  he 
had  or  was  intereded  in,  btit  not  noticing  his  power,  or  the  dock, 
^    gave  fome  fn)all  legacies,  and  appointed  bis  wife  and  another 
^^    utbrs.      Held,  that  the  will  was  not  an  execution  of  the 
cxfc  if  he  words  being  applicable  only  to  the  tcdaior's  abfolute 

property ; 


pri)perty  ;  and  this  cafe  was  diilinguiflifd  from  the  two  preceding 
ones,  in  which  the  words  would  otherwifie  have  been  inoperative, 
as  the  teflatrixes  had  no  other  ri^^ht  of  difpoGtion.  Langham  v. 
Renny^  3  Vef,  jun^  ^6'j»  Na n nock  v.  Norton ^  7  /J.  391.  S.  P. 
where  it  was  held,  there  could  not  be  an  inquiry  into  the  circum- 
ftances  of  the  teftator's  property. 

S^if?.  V.  With  refpefl  to  the  Time  or  Event,  at  or  upon  which  it 

may  be  executed. 

I,  \>|R'  Hargrove^  in  the  latter  part  of  note  2.  to  Co.  Litt.  113. 
^  ^  a.  obferrves,  that  Lord  Coke  takes  for  granted^  that,  if 
there  be  a  dcvifs  to  A.  for  life,  and  that,  after  his  deceafs^  the 'lands 
Jkall  he  fold  by  the  teftator^s  executors^  they  cannot  fell  the  reverfton^ 
but  mud  wait  till  the  death  of  the  tenant  for  life  ;  and  that  the 
cafe  there  cited  from  Bro.  Ahr,  Devife^  pi,  i.  countenances  this 
opinion.  But  the  annotator  informs  us,  th^t  in  one  report  Judge 
Haughton  argues,  that  the  words  <*  after  the  deceafe  of  the  tenant 
for  life,  mean  only  to  mark  the  determination  of  his  eftates,  not 
to  limit  the  time  for  fate  ;  and  therefore,  that  a  fale  may  be  in  his 
lifetime ;  and  that,  in  another.  Judge  Clench  expreifes  himfelf 
3lmo(l  to  the  fame  purpofe,  2  Bulfi.  125.  GoM.  46.  And  he 
adds,  that  there  is  alfo  a  cafe  againfl  Lord  Coke  in  2  Leon.  220. 
and  that  the  point  is  doubted  in  Cro,  Car.  382. 

2.  By  marriage  fettlement,  lands  of  the  feme  were  conveyed 
to  the  ufe  of  the  hufband  for  life,  remainder  to  the  ufe  of  the 
wife  for  life,  remainder  to  the  ufe  of  fuch  child  or  children  of 
the  marriage,  for  fuch  eftate  and  edates,  and  fubje£b  to  fuch 
powers,  provifoes,  bfc.  as  the  wife  fhould  by  deed  or  will  appoint ; 
and  for  want  of  fuch  appointment,  to  the  ufe  of  fuch  child  or 
children,  and  his  and  their  heirs,  equally,  as  tenants  in  common ; 
and  fir  want  of  fuch  ijfue,  to  fuch  ufes  as  the  feme  fliould  appoint, 
and  for  want,  b^c.  to  her  right  heirs.  There  was  iflue  of  the 
marriage  one  fon.  The  hufband  died  in  the  lifetime  of  the  wife ; 
who,  by  her  will,  reciting  the  fettlement,  gave  the  premifes  to  the 
fon  in  fee  i  but,  in  cafe  he  fhould  die  before  2 1 ,  and  without  ij/ve, 
then  over.  The  fon  furvived  the  mother  about  five  years,  and 
then  died,  an  infant  and  without  ifTue.  On  a  difpute  between 
his  heir  at  law  and  a  claimant  under  the  will  of  the  mother,  it 
was  held  in  C.  B.  that  the  appointment  by  the  will  was  void^ 
there  being  a  fon  then  living.  And  it  was  faid  that,  as  there  was 
ifiue  living  at  the  time  of  her  death,  her  power  to  give  it  to  a  ftranger 
could  never  have  arifen,  for  (he  had  no  fuch  power,  but  upon 
failure  of  iflue  ;  though,  added  Lee  Ch.  J.,  had  the  fon  died  in 
her  lifetime  (be  might  have  bad  the  power  of  difpofing  it,  agree- 
ably  to  Holt  v.  Burleigh,  (dated  in  8  Vin.  220,  pL  13.)  Doe  v. 
Denny,  cited  in  2  Wtlf  337.  i  lb,  270.  a.  S.  C.  bee  Roe  v. 
Dunt,  2  lb.  336.  b.    See  alfo  Devifi,  (L  6)  ante. 

3.  Lands  were  devifed  to  the  ufe  of  A.  and  his  ilTue,  in  dri£): 
fetilemept,  remainder  to  £.  and  his  i(ruc  in  like  manner  \  with 
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power  for  A.  and  B*  when  they  Ihould  refpeflively  be  in  pot; 
feflion  from  time  to  time^  by  deed  or  deedsy  to  aflign,  limit  and  ap- 
point to^  and  for,  any  wife  or  wiveif  an  cftate  for  life  of  ally  or 
any  part  of  the  (aid  lands,  (which  altogetheri  were  of  the  an-: 
nual  value  of  190/.)  In  1712  A,  married;  and  by  fettlement  ap- 
pointed 98/.  per  annum  to  truftees  and  their  heirs,  in  truft  for  £. 
his  then  wife,  for,  and  in  name,  and  in  lieu  of  her  jointure ;  with 
a  provifo,  that,  tf  E  .(hould  not,  within  three  months  after  widow* 
hood,  releafe  her  dower,  the  fettlement  (hould  be  void ;  and  s^ 
covenant,  that  E,  and  his  fons  by  her,  fhould  quietly  enjoy,  ac- 
cording to  the  limitations  of  the  devife.  In  1738,  ^•,by  another 
deed,  releafed  the  provifo  in  the  former  deed;  and,  in  1751,  he, 
by  another  deed,  reciting  the  former,  and  that  he  had  (ince  re- 
ceived 6oo/.  additional  fortune,  appointed  in  the  fame  form,  all 
the  reft  of  the  land  to  truftees  for  her  during  her  life  after  his 
deceafe,  for  increafe  of  her  jointure.  It  was  contended,  that  the 
additional  jointure  in  1751,  was  not  warranted  ;  fince  the  power 
was  completely  exhaujied  by  ^t  firft  deed,  which  had  no  exprefs 
refervation,  nor  intended  any.  Sed per  curiam — <<  In  the  natural 
<<  conftrudion  of  this  power,  there  was  nothing  to  bound  it,  but 
<^  the  wiif  and  difcretion  of  the  hufband.  The  devife  was  drawn, 
'<  as  if  intended,  that  the  power  (hould  be  executed  at  different 
*'  times  \  ^  by  deed  or  deeds^  from  time  to  time.  It  has  been  faid, 
<<  that  this  was  made  to  take  in  the  cafe  oi  fubfequent  marriages. 
*^  The  words  *■  wife  or  wives,*'  would  alone  have  been  fufficient 
"  to  anfwer  that.  For,  common  fenfe  would  (hew,  that  one  wife 
*<  muft  be  dead  before  there  could  be  any  new  appointment  to 
**  another.  The  former  words  were  therefore  nugatory,  unlefs 
^<  thus  interpreted.  The  intention  then  was  clear,  namely,  that 
**  it  wa6  originally  intended  to  be  awarded  at  different  times, 
*'  even  upon  the  fame  woman."  And  it  was  obferved,  that  the 
words  of  the  power  in  Harvey  v.  Harvey f  (ftatcd  in  16  Fin.  480, 
pL  12.)  were  not  fo  ftrong  as  thefe  in  the  prefent  cafe.  It  was 
alfo  argued,'  that  ^.,  by  the  terms  of  the  firft  deed,  had  bound 
himfelf  from  making  any  further  jointure,  but  this,  the  court  faid, 
could  not  be  inferred.  Zoucb  v.  JVoolJlon,  i  Black.  Rep*  281. 
2  Burr,  1136.  S.  C. 

Seel.  VI.  With  refpeA  to  tbe  Appointee. 

J .  A  Mother,  having  a  power  to  difpofe  of  600/.  among  her  three 
^^  daughters,  in  fuch  proportions^  and  payable  in  fuch  man« 
ner  as  (lie  Qiould  think  (it,  gave  300/.  thereof  at  different  times  to 
one,  200/.  to  another,  and  ioo/«  only  to  a  third  (who  had  married 
without  her  confent).  It  was  held,  that  the  mother  waa  autho- 
rized to  vary  the  proportions,  (he  being  made  the  judge  \  and  that, 
if  (he  made  an  inequality,  the  court  would  not  enter  into  the 
motives  of  it,  unlefs  it  were  illufory }  as,  in  a  cafe,  where  a  mo- 
ther, having  fuch  a  power,  gave  only  an  eleventh  part  to  a  daugh- 
ter \  and  that^  even  in  fuch  a  cafe^  if  the  child  by  mifbehaviour 
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dererved  it  (though  it  mud  be  very  grofs  indeed),  the  court  would 
not  vary  it.  In  Maddifon  v.  Andrew^  i  Vef.  59.  See  Lijler  v. 
Robififon^  zviA  Aujlin  v.  Aujlin  (j  Vin.  437.^/.  ii.  and  fide  note) 
S.  P. 

2.  In  Alexander  v.  Alexander  (dated  in  (A.  7)  anie^  it  was  faid 
by  Sir  Thomas  Clarke^  that  the  wife,  under  her  power  of  appor- 
tioning the  diares,  might  have  given  an  intered  for  life  in  a  par- 
ticular fliare  to  one  child,  or  have  limited  the  capital  of  the  fame 
fliare  to  another,  or  even  to  a  third  upon  a  contingency  ;  but  that 
(he  could  not  have  given  any  one  child  merely  a  reverfionary  in-* 
terejiy  for  it  was  intended  as  zprovi/tGn^  and  therefore  fuch  an  ap-« 
pointment  would  be  deemed  iilufory.  2  Vef»  642.  Adams  v- 
Adams,     (A.  *])  fee,  '^,  pL  ^,  fup.  S.  P. 

3.  Tedator  gave  all  his  real  and  perfonal  edate  to  his  wife,  to 
the  end  that  ftie  might  give  htx  c]x\\ditn  fuch  fortunes  as  fbe  Jhotild 
think  proper y  or  they  bed  deferved ;  to  whom  he  charged  his  fons 
and  daughters  to  be  dutiful  and  obedient.  There  were  five  chil- 
dren of  the  tedator  who  furvived  him,  a  fon  by  a  former  wife,  and 
four  daughters  by  his  lad.  The  fon  had  an  edate  fettled  upon 
him  of  400/.  a-year ;  the  daughters  had  portions  of  about  500/. 
a- piece.  The  mother,  by  will,  in  execution  of  the  power,  devifed 
the  edate  to  trudees  to  fell ;  and,  out  of  the  money,  to  pay  two  of 
the  daughters  200/.  a-piece,  to  the  fon  one  guinea,  and  the  re- 
mainder to  two  other  daughters.  Bill  by  the  reprefentative  of  the 
fon  to  fet  afiJe  the  appointment  as  iilufory.  For  the  daughters  it 
was  faid,  that  the  wife  had  a  difcretionary  power,  which  die  had 
executed  very  properly,  confidering  the  provifion  which  the  foa 
was  entitled  to  ;  and,  though  the  father  might  know  of  that  pro- 
vifion, yet  he  did  not  mean  it  diould  not  have  weight  with  his 
wife  in  the  execution  of  the  power.  And  Lord  Camden  being  of 
the  fame  opinion,  the  bill  was  difmifled.  Burrell  v.  BurreU^ 
AmbL  66q.     Macey  v.  Shurmer,  Att.  389.  S.  P. 

4.  Tedator,  feifed  of  freehold  and  copyhold  edateSj  the  latter 
of  which  had  been  lately  furrendered  to  the  ufe  of  his  will,  after 
fcveral  bequeds,  gave  the  refidue  of  his  real  and  perfonal  edate  to 
his  wife  for  life  ;  and  then  followed  this  claufe :  *^  And  my  fur- 
"  ther  will  is,  that  my  faid  wife  fliall,  and  I  do  hereby  give  her  full 
<<  power  and  authority  to  difpofc  of  the  fame,  in  and  by  her  laft 
**  will  and  tedament  to  be  duly  made,  to  and  amongst  fuch  of  my 
**  relations  as  Jball  be  living  at  the  time  of  my  deceafe^  in  fuch  parts ^ 
**  JhareSf  and  proportions  ^  and  as  faid  wife  Jball  think  proper.^*  After 
the  tedator's death,  the  wife  made  her  will;  and  thereby,  after 
reciting  the  power,  gave  the  freehold  and  copyhold  premifes  to 
P.  T,  a  relation  of  her  hud>and,  in  fee.  It  was  contended  that, 
under  the  power  to  give  to  ^^fuch  of**  the  tedator's  relations  as, 
lie.  the  wife  could  not  eled  one  only,  but  was  bound  to  didri- 
bute.  It  was  held,  however,  in  B,  R.  that  the  power  was  well 
executed,  the  wife's  authority  being  quite  difcretionary  as  to  the 
obje£ts«  And  it  was  obferved,  that  the  cafe  of  powers  to  didri- 
butc  among  children^  which  was  there  adduced  in  argument  againd 
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the  Validity  of  the  execution,  flood  upon  very  diflerent  grounds ; 
fince  powers  of  that  nature  were  con fidercd  as  ^r/io/r/  for  the 
children.     Spring  v.  Bi/er^  i  Dur/tJ.  Csr  £a/li  435.  note. 

5.  By  marriage  fcttJemenr,  a  manor  and  lands  were  limited  to 
the  hufband  for  life,  remainder  to  the  wife  for  )ifr,  remainder  to 
ail  and  every  the  child  and  children  of  the  marriage,  in  /uch  parts^ 

JbareSi  and  proportions^  and  for  fuch  eftate  and  e(latc8>  not  exceed- 
ing an  edate  or  cdates  in  tail,  ^r.  as  the  hufband  (hould  by  deed 
or  will  appoint ;  and  in  default  of  appointment,  equally.  The  huf- 
band, by  his  will,  appointed  one  acre  of  the  premifes  to  his  eldeft 
fon  A.  and  his  daughter  B.  for  their  liices,  and  the  life  of  the  fur-- 
vivor,  with  remainder  to  fuch  perfon  as  (hould  be  entitled  to  the 
reGdue  of  the  premifes;  and  he  then  appointed  the  refidue  to  his 
fon  C.  and  his  iflue  in  ftri£l  fcttlement,  with  remainder  over.  Ld. 
C.  Thurlow  was  of  opinion*  that  the  execution  intended  by  the  ttf- 
tator  was  totally  illufory,  and  void.  Poctlington  v.  Bayne^  i  £rv. 
Ca.  Ch.  450.    See  Pawlett  v.  Pawleit  (A.  7)  Je^.  2.pL  i.  ante. 

6.  By  fettle menc  made  on  the  marriage  of  A.  with  B,  his  wife, 
lands  were  limited,  in  remainder  expeftant  upon  federal  cftates 
which  afterwards  determined,  to  the  ufe  of  A.  for  life,  remainder 
to  the  ufe  cf  fuch  child  and  children  of  A.  by  £.,  and  for  fuch 
eftate  and  eft  arts,  intents  and  purpofts,  as  A,  Cbould,  by  any  deed 
in  writing,  or  by  his  laft  will,  to  be  executed,  {^r.  appoint ;  and 
for  want  of  appointment,  then  to  the  ufe  of  all  and  every  the  fame 
child  and  children,  at  tenants  in  common  in  fee.  There  being 
ilTue  of  the  marriage  two  children,  a  fon  and  a  daughter,  ^.,  by 
deed,  appointed  the  premifes,  after  his  de;ith,  to  the  fon  in  fee 
tail,  remainder  to  the  daughter  in  fee  fimple.  This  exclufive  ap- 
pointment to  the  fon,  it  was  contended,  was  not  warranted  by  the 
power  I  and  PoMington  v.  Bayne  (above  ftated)  was  cited.  But 
held  in  B.  R.  that  the  power  was  well  executed  ;  BuUer  J.  ob- 
ferving,  that  the  terms  of  it  were,  <<  to  fuch  child  and  children,^' 
and  not  *^  to  and  amongst  all  and  every  ^**  as  in  the  cited  cafe ;  and 
thus  the  appointor  was  cxprefsly  authorized  to  give  to  ones  and  be 
thought  Spring  y.  Biles  {pL  4.  fupra)  was  with  the  difference  only 
of  r/Ai/;W  inftead  of  children,  a  ftronger  cafe  than  the  prefent,  the 
pouer  there  being,  to  ^nd  amongst,  Ofc,  in  (uch  parts,  Jbares,  and 
proportions,  which  imported  that  a  divifton  was  intended.  Swift  v. 
Gregson,  i  Durnf  ^  Eafl^  432. 

7.  Feme  covert,  purfuant  to  a  power,  bequeathed,  in  an  event 
which  happened,  two  third  parts  of  a  certain  fund  worth  about 
5000/.  to  her  children  equally,  and  ftie  gave  the  remaining  third 
part  to  her  hufl)^nd  for  life  ;  and  after  his  deceafe  to  be  divided 
gmotig  his  children  in  fuch  fhare  or  Jhares  as  he  /hould  think  proper; 
and  in  cafe  her  faid  hufband  (hould  tducate  and  bring  up  bis  fons 
and  daughters,  (he  dirc£led  he  (hould  have  the  interefts  of  their 
refpediive  fortunes.  The  hufband  appointed  5/.  to  one  child,  two 
other  fm.ll  fums  to  two  other  children,  and  the  reGdue  of  the  third 
part  over  which  his  power  extended  to  three  other  of  the  children. 
VVt  the  Rolls  :-^rbe  intent  was  to  give  ea^h  child  fonac  (hare ; 


:ind  that  mud  be  a  fubdantial  (hare,  or  a  reafon  mud  be  afligned. 
But  here  no  reafon  was  aOigned  or  proved.  The  appointment  was 
therefore  held  lilufory  and  void.  Spencer  v.  Spencer^  5  Vef.jun,  362.  See  Konp 

V.  Kempr 
lb.  849.     The  words  there  were  to  A.  for  lifcy  *<  and  thtn  to  be  difpoCed  of  imoaift  her  children  u 
•(  ibe  fluU  think  proper." 

8.  Voluntary  bond  to  pay  600/.  *^  unto  and  ^mongft  t^ll  fuch 
'<  child  or  children  of  A.  as  the  obligor  fhould  by  deed  or  will  ap« 
^<  point ;"  and  for  want  of  appointment,  to  and  amongft  all  fuch 
child  or  ehildren  kA  A.  as  might  furvive  the  obligor.  An  appoint- 
ment by  will  of  the  whole  to  one  of  fix  children  edabliflied  ;  the 
obligor  having  clearly  refcrved  to  himfelf  the  power  to  fix  the 
obje^s.     WolUn  v.  Tanner^  lb.  %\Z. 

9.  A  power,  given  by  will  to  appoint  ipoo/.  for  the  benefit  of 
a  married  woman  and  her  family,  was  held,  from  the  accompany- 
ing circumftances,  but  not  as  a  general  rule,  to  authorize  an  apr 
pointment  to  the  hufbmd.     M^Leroth  v.  Bacon^  Ib»  159. 

See  (A.  7)  feH.  2.fupra. 

(A.  15)  To  charge,  ^c.  Land,  &fr.  well  executed;  i6Vin <si, 
in  refpedl  of  the  jPerfon  doing  if.     Feme  covert^ 
{Infant,^  ^c. 

I.  (^NE  feifed  in  fee,  on  I^is  marriage,  fettled  lands  on  himfelf 
^^  for  life,  then  to  his  wife  for  life,  remainder  to  the  iflue  of 
the  marriage,  then  over.  And  the  deed  contained  a  provifo,  that 
it  (hould  be  lawful  for  the  wife,  during  her  life^  to  demife  the 
premifes  to  any  perfon  for  fuch  term,  with  and  under  fuch  con- 
ditions, rents,  and  refervations,  in  fuch  manner  to  all  intents  as 
tenant  in  tail  might  do  by  the  ftatute  32  Hen.  8.  The  hufband 
died,  and  the  wife  married  again ;  and  then  (he  and  her  fecond  huf- 
band demifed  the  premifes  purfuant  to  the  power.  And  two 
queftions  were  made.  Fird,  whether,  the  leafe  being  made  by 
hufband  and  wife,  when  the  power  was  given  to  her  alone,  this 
was  a  good  execution  thereof,  or  whether  it  was  not  fufpended*by 
the  marriage  ?  Secondly,  whether  this  leafe  by  the  hufband  and 
wife  ought  not  to  have  been  made  by  fine  ?  And  it  was  held,  upon 
the  firll  queftion,  that  this  was  a  good  execution,  notwithflanditig 
the  coverture.  And,  as  to  the  fecond,  that  no  fine  was  neceflary  ; 
for  the  eftate  of  the  leflees  was  not  derived  from  the  Icflbrs,  but 
arofe  out  of  the  eftate  of  the  feoffees  or  releafces  named  in  the 
original  fettlement.  And  that,  therefore,  nothing  more  was  requi- 
fite  to  raifing  it  than  what  was  required  by  the  deed  which  cre- 
ated the  power.  Bailey  v.  Warburton^  Com,  494.  See  Harris  v. 
Graham f  ftated  in  3  Vin.  j[i^,pl,  I2-  and  fecond  point  in  Godol' 
fhin  v.  Godolphin^  I  f^ef.  21. 

2.  The  cafe  of  Rich  v.  Beaumont ^  ftated  in  4  Fin.  168,//.  26. 
an4  22  /^*  ZTj'pl'  47*  ha^  been  fince  reported  in  3  Bro.  Ca,  ParL 
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308.  But  the  reporter,  after  dating  that  the  court  of  Chan-* 
eery  direded  a  cafe  for  the  opinion  of  the  court  of  K.  B. 
adds,  in  a  note,  that,  after  a  very  laborious  fearch,  he  had  not  been 
able  to  difco?cr  a  firgle  trace  of  any  further  proceedings  in  the 
caufe,  except  an  order  of  the  court  of  Chancery,  direding  the  cafe 
to  be  fettled  by  the  Mafter,  in  cafe  the  parties  differed  in  ftating  it« 
See  Powell  on  Powers^  36.  S.  C. 

3.  ^.,  having  an  only  daughter  about  i5  or  17  years  of  age 
that  had  married  B.  clandedinely,  who  foon  afterwards  be- 
came a  bankrupt,  by  his  will  devifed  all  his  freehoKI,  copyhold, 
«nd  real  eftate,  and  all  his  leafehold  eftate  to  truftees,  their  heirs, 
executoi^s,  adminiftrators,  and  afiigns,  in  truft  to  apply  the  refidue, 
9fter  paying  their  own  charges,  to  the  fole  ufe  of  his  daughter 
during  her  life,  and  not  to  be  fubjedl  to  the  debts  or  control  of 
her  hufbaud,  and  to  permit  her  by  deed  or  writing,  executed,  ts'r. 
notwithftanding  her  coverture,  to  give  and  difpofe  of  all  his  free- 
hold, copyhold,  and  leafehold  eftate  as  Che  (hould  think  fit,  (he 
having  a  particular  regard  to  his  poor  relations  in  Cornwall j  aud 
he  gave  to  the  fame  truftees,  whom  he  made  joint  executors,  his 
perfonal  eftate^  in  truft  for  the  feparate  ufe  of  his  daughter,  J. 
died  foon  afterwards.  His  daughter,  being  under  21,  though 
above  17,  after^her  huftiand's  bankruptcy,  and  whilft  living  feparate 
from  him,  made  her  will,  and  thereby,  in  purfuance  of  the  power 
given  her  by  her  father's  will,  bequeathed  to  her  daughter  if. 
3000/.  to  be  paid  her  at  21,  with  a  provifion  for  her  maintenance 
in  the  interim.  She  then  gave  legacies  to  fome  poor  relations,  ap- 
pointed the  two  truftees  in  her  father's  will,  and  two  others  joint 
executors,  guardians,  and  truftees  to  her  daughter,  and  then  de- 
vifed the  refidue  of  her  real  and  perfonal  eftate  to  the  plaintiff* 
One  queftion  was,  whether  the  will  of  the  daughter  was  a  good 
execution  of  the  power  in  heir  father's  will  as  to  the  real  eftate  ? 
Lord  Hardwiche  remarked,  that  this  queftion  had  never  been  de- 
termined that  he  knew  of.  He  could  find  no  cafe  where  a  power, 
given  generally,  could  be  executed  by  an  infant  \  and  therefore  he 
would  make  Qone«  As  to  the  general  queftion  concerning  powers, 
it  muft  be  admitted,  he  faid,  that  there  were  fome  powers  which 
an  infant  might  execute,  as,  where  he  was  a  mere  inftrument,  or 
conduit  pipe,  where  no  prudence  or  difcretion  was  required,  or 
where  his  right  was  not  affe^led.  But  this  cafe  was  a  power 
coupled  with  an  intereft.  Befides,  there  was  an  objedion  upon 
the  penning  of  the  power,  againft  the  daughter's  executing  it 
during  infancy,  for  the  teftator,  having  the  coverture  in  view, 
had  excluded  that  difability,  giving  her  power  to  difpofe,  notwith- 
ftanding it ;  and  would  alfo  have  excluded  the  cafe  of  infancy, 
had  he  fo  intended.  And  his  lord  (hip  was  of  opinion,  that 
the  power  was  not  well  executed  as  to  the  real  eftate  :  but,  as  to 
the  perfonal  eftate,  as  the  feme  was  above  the  age  of  17,  at  which 
age,  if  fole,  flie  might  have  made  a  will  thereof,  that  was  clear  of 
the  principal  obje^ion  made  as  to  the  real  eftate  \  and  therefore 
7  /the 
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the  power  was  held  to  be  well  executed  with  refpe£l  to  it.    Herk  Mr.Har- 
V.  Greenbank,  3  Ath.  696.     l  Vef.  298.  S.  C.  ^"^'t!"^ 

Lttt.  113.  a.  enCer^aini  t^e  opinion,  whlc^i  he  fortifies  bjr  •  train  of  argument  and  autboritiei,  chat  a 
power  to  fell,  when  given  to  executors,  to  Mmint,  will  go  to  the  funrifor }  by  reafon  that  it  ia  annexed 
to  their  office  and  tiarailtr,  which  itfelf  furvivea. 


(A,  16)  Sufpended,  determined,  or  extinguiflied.     ijvin^ 

I.  nY  the  marriage  fetttement  of  A.  B.  lands  were  limited  to 
^  him  for  life,  remainder  over  in  ftrift  fettlement ;  with  a 
power  for  the  tenant  for  life  in  pofleflion  to  make  leafes  for  21 
years  in  pojfejjion^  referving  the  bed  rent.     A.  B.  by  leafe  and  re- 
lestfe,  conveyed  all  his  life  eftate  to  C.  and  his  heirs,  in  truft  to 
apply  the  profits  in  payment  of  an  annuity  of  1^0/.  to  TF".  during 
the  life  of  A.  £.,  and  the  furplus  to  A.  B,    The  year  following 
he  conveyed  all  his  eftate  to  truftees  for  99  years  if  he  (hould  live 
fo  long,  for  payment  of  his  debts ;  but  with  an  exprefs  rcfervation 
of  all  leafes  granted  or  to  be  granted.     Afterwards^  he  made  a 
leafe  of  the  lands  in  queftion  to  L.  according  to  the  terms  of  the 
power.     It  was  contended,  ^r/lf  that  after  the  conveyance  to  C. 
it  was  impofCble  for  A.  to  grant  a  leafe  in  pojfe{jiony  he  having 
thereby  parted  with  the  whole  of  his  life  intereft  ;  and  therefore 
the  leafe  to  L.  could  not,  in  fa£l,  commence  till  after  A.  B!% 
death,  who  had  no  authority  to  grant  fuch  a  leafe :  idlj^  that  by 
the  conveyance  to  C.  the  power  was  extinguiflied,  with  refpe£l  to 
A.  B*     Lord  Mansfield  ohkrvcd,  \fi^  that  it  was  not  neceflary  that 
the  grantor  (hould  have  aElual  pofTeflion  to  execute  the  power ; 
but  he  thought  pofTeflion  there  meant  the  receipt  of  the  rents  and 
profits,  which  were  applied  to  his  ufe.     idly^  That  where,  indeed, 
the  whole  life  eftate  is  conveyed  away,  the  power  muft  be  at  aa 
end  ;  but  that  the  conveyance  here  was  only  to  let  in  a  particular 
charge,  fubjeA  to  which  the  rents  ftill  belonged  to  A,  B,    The 
power  was  therefore  held  to  be  fubfifting,  and  well  executed. 
Renn  v.  BulkeUy^    I  Doug!,   291.     Stc  G^drig At  ^.  Cater,   (E.J 
pi.  4.  pofi. 

2.  Bequeft  of  refidue  of  perfonalty  to  truftees  for  A.  for  life, 
and  then  to  and  among  ^}\  and  every  the  children  and  child  of  A» 
if  more  than  one,  in  fuch  fliares  and  manner,  for  fuch  interefts, 
t^c.  (in  the  fuUeft  terms,)  as  A.  fliould  appoint ;  and  in  default, 
isfc.  to  veft  at  21.  A,  had  two  children,  one  of  whom  attained 
2 1 ,  and  died  in  her  lifetime.  A.  afterwards  appointed  the  bulk 
to  the  furviving  child  ;  and  held  good,  though  only  one  object 
remained.     Boy/e  v.  Bj/bop  of  Peterborough ^  i  Vef.jun,  299. 

3.  But  where  there  was  a  power  to  appoint  among  children  an 
appointment  to  one  who  was  dead,  fo  as  to  veft  it  in  the  rrpre- 
fentativc,  was  rejedlcd,  the  objeds  being  pcrfonal.  The  death, 
however,  of  that  one  did  not  aSe£t  the  power  as  to  the  relk. 
Jifaddifon  Y.  Andrew^  i  Vef,  57. 

4.'  Mr. 


4.  Mr.  ButltTy  in  note  i.  C^,  Litt.  342.  b.  etfiq,  ha$  laid  dova 
and  fubftantiated,  by  a  train  of  argument  and  authorities,  fcveral 
rules  rcfpcfting  the  fuJJi>enfion  and  extinilion  of  powers,     Thcfc  he 
premifes  with  a  general  divifion  of  powers,  diftributing  them  into 
powers   collateral  to  the  land,  i.  e.  which  are  given   to   mere 
ftrnngers,  who  have   not  any  intereft  in  the  land ;  and  powers 
relating   (0   the   land,  f.  e*   which  are  referred  to  perfons  who 
have  cither    a    prefent   or    future    intereft   in  the  land.     And 
this  latter  fort  he  fubdivides  into  two  dafles,  powers  annexed  to  the 
efiate  in  the  land,  and  powers  in  grnfs  / .  the  former  being,  where  a 
perfon  has  an  eftate  in  the  hnds,  and  the  edate  to  be  created  by 
the  power  is  to  take  effe£l  in  pofleffion  during  the  continuance  of  the 
eftate  to  which  the  power  is  annexed ;  (fuch  as  the  power  of 
leafing  in  polTeffion  given  to  A,  B.  in  the  above-ftated  cafe ;)  and 
the  latter  being,  where  a  perfon  has  an  eftate  in  the  land,  but  the 
eftate  to  be  cieated  by  the  power  is  not  to  take  effeQ  till  after  the 
determination  of  the  eftate  to  which  it  relates ;  fuch  as  a  power  to 
jointure  an  after- taken  wife.     As  to  powers  collateral  to  the  land| 
the  annotator  informs  us,  that  a  fine,  feoffment,  or  common  re- 
covery will  not  extinguifti  r^*  deftroy  them,  nor  can  they  be  re- 
leafed.     As  to  powers  relating  to  the  land,  fuch  of  thefe  as  are 
in  the  nature  of  powers  appendant  to  the  fftat^^  may  be  extinguiOied 
by  releafe,  feoffment^  fine,  or  common  recovery,  and  are  alfo  liable 
to  be  fufpended  or  extinguiftied  even  by  any  of  the  conveyances 
which  are  faid  not  to  operate  by  tranfmutation  pf  the  pofleilion, 
^s  bargain  and  fale,  leafe  and  releafe,  and  covenant  to  ftand  feifed  ^ 
and,  as  an  aflurance  of  this  nature,  which  carries  the  whole  of  the 
grantor's  eftate,  is  a  total  deftru£tion  of  the  powers  appendant  to 
it,  fo,  fuch  as  carries  only  a  part  of  the  eftate,  fufpends^  during  the 
continuance  of  that  eftate,  the  exercife  of  the  power,  or  at  leaft 
the  eftate  to  be  raifed  by  it ;  and  any  fuch  aflurance,  which  in- 
duces only  a  charge  upon  the  eftate,  neceflarily  fubjedls  the  eftate 
to  be  created  by  the  power  to  that  charge.     (See  letter  (C)  poJl,\ 
Next,  with  refpe£l  to  powers  in  grofsy  thefe,  we  are  told,  are  not 
affe(9ed  by  barg3in  and  fale,  leafe  and  releafe,  or  covenant  to  ftand 
ficrifed.     And  this,  if  the  appointor  even  makes  a  conveyance  in 
fee,  by  any  of  thefe  affurances,  as  they  do  not  pafs  a  gijcater  eftate 
than  the  grantor  has  a  right  to  convey.    But,  if  he  conveys  by 
fine,  feoffment,  or  recovery,   which  offiirancesuontfej  a  tortious  fee^ 
the  power  will  be  extinguiftied,     A  power  ingroftt  it  is  added, 
may  be  alfo  releafed  to  thofe  in  remainder.     But  Mr.  Butler  ob- 
ferves,  that>  although  it  i?  faid,  that  a  feoffment,  fine,  or  common 
recovery  may  extinguifti  powers  annexed  to  the  eftate^  or  in  gro/s^ 
yet  they  do  not  unavoidably  extinguifti  thefe  powers  in  all  cafes } 
and  he  inftances  the  E^rl  of  LeiceJIef^^  cafe,  (ftated  in  16  Vin. 
491',  2.  pL  14  )  and  Herring  v.   Brown^  (ftated  in  ik  494.  (£) 
fide  note  to  pL  3.);  in  both  which  cafes  the  deed  and  fine  operated 
as  an  execution  of  the  power,  and  not  in  extinHion  of  it.      Se^ 
Ingram  v.  Parker^  ftated  in  (C^  poft.     See  alfo  ButL  notCj^  ftated 
in  Suppl.  tit.  Recovery^  C^)P^» 
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(A.  1 7)  Defective  Execution.     Supplied  in  Equity.    16 via  483- 

1.  'T'HE  Maftcr  of  the  Rolls,  in  Fitzgerald  v.  Lord  Falconherge^ 
^  (dated  16  Vin,  492.  pL  20.  and  (ince  reported  in  3  Bro. 
J^ar.  Ca.  543O  obfcrvcd,  that  the  fecond  pofition  of  Lord  C, 
AV/i^,  in  Sayie  v.  Freeiand^  (dated  in  16  Vin.  496,  7.  pL  2.)  that, 
if  the  power,  in  that  cafe^  had  not  heenJiriBlj  executed,  equity  would 
help  infucb  a  little  circumftance,  where  the  owner  of  the  eftate  bad 
fully  declared  his  intent,  was  going  too  far^  unlcfs  there  was  fome 
equitable  circumdance  in  the  cafe ;  for  it  was  contrary  to  the  re- 
folution  in  the  cafe  of  Bath  v.  Montagu,  (dated  in  Co.  14.  ante.) 
See  Powell  on  Powers,  p.  152.  etfeq. 

2.  In  the  cafe  of  Smith  v.  Afhton,  (dated  16  Vin.  483.  pU  3.  and 
fide  note,)  one  circumdance  diould  be  attended  to,  namely,  that 
the  edates  chargeable  with  the  portions  were,  foon  after  the  death 
of  A.,  fettled  by  R.  (the  elded  fon  of  A.)  upon  his  marriage,  ^m. 
his  wife,  (who  had  500/.  for  h-r  porticTn,)  and  the  iflue  of  the 
marriage,  without  notice  of  the  notes  in  writing  prepared  by  A,, 
which  were  afterwards  found  by  the  verdi£l  to  be  his  will. 

3.  A,  upon  his  marriage  covenanted,  that  his  edate  fliould  be 
chargeable  with  1000/.  fur  the  benefit  of  younger  children  :  and 
his  wife  having  an  edate  of  her  own,  die  and  herhu(band,  after 
marriage,  levied  a  fine  of  it,  and  the  ufes  declared  were,  that  A. 
and  his  wife  fliculd  have  a  power,  by  any  deed  or  writing  under 
their  hands  and  feals,  or  the  furvivor  of  them,  by  his  or  hf  r  lad 
will,  to  appoint  and  divide  the  eftate  among  their  younger  children, 
in  fuch  proportions  as  they  or  the  furvivor  diould  think  proper. 
A.  furvived,  and  by  his  will  gave  his  daughter,  (who  was  the  only 
younger  child)  3000/.  which,  he  declared,  fhould  be  in  lieu  and 
in  full  fatisfadion  of  the  1000/.  covenanted  to  be  raifed  out  of  hia 
own  edate,  and  he  charged  the  3000/.  on  his  wife's  edate,  intend- 
ing thereby  to  execute  his  power.  Lord  Hardwicke  was  of  opinion, 
that  the  power  was,  infubjlance,  well  executed.  It  was  true,  the 
direti  terms  of  the  power  were  not  purfued ;  but  the  intent  and 
defign  of  it  was  :  it  was  admitted,  that  the  father  might  have  ap- 
pointed ^r^  of  the  ejlaie  to  be  fold,  and  the  money  raifed  by  fuch 
falc.  And  what  was  done  was  exaAly  the  fame  thing.  The 
court  mi){ht  order  a  file;  and,  though  the  wi!l  might  not  enure 
as  a  good  execution  of  the  power  in  dridlnefs,  yet,  witiiin  the 
meaning  and  defi^n  of  it,  it  was  a  good  char;^e  for  the  young 
lady's  benefit.     Roberts  v.  Dixall,  2  Eq.  Ca.  Abr.  668.  pL  19. 

4*  M.  having  a  power  of  charging  a  real  edate  with  4000/.  by 
deed  or  will,  executed  in  the  prefcncc  of  three  witncfTes,  to  any 
perfon  flie  fhould  appoint :  (be,  being  about  to  marry,  by  articles, 
executed  in  the  prefence  of /«;«  witntfTcs  o/i/y,  appointrd  2000/., 

Ea''t  of  tht*  4000/.,  to  be  for  the  ufe  and  b.-nefit  of  her  intended 
ufband  during  her  coverture ;  and  after  her  death  to  her  fon. 
The  other  2000/.  (he  made  a  voluntary  difpoCtion  of  by  will ;  but 

did 
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did  not  execute  it  in  the  prefence  of  three  witneflts*  The  fird 
queftion  was,  Whether  the  articles  entered  into  upon  the  marriage 
amounted  to  an  appointment  of  the  firft  2000/.  within  the  povei? 
Lord  Hardwicke  was  of  opinion  that  they  did  ;  for  that»  notwich- 
ftanding  it  was  infifted,  that  it  was  a  defcAive  appointment,  be- 
caufe  there  were  only  two  witnefles ;  yet  this  court  could  fopplf 
that  dcfeA,  when  it  was  executed  for  a  veduable  conGdcration, 
much  more  when  h  was  an  execution  of  a  truft  onlyi  as  was  the 
cafe  here*  But,  as  to  the  other  2000/.,  which  was  voluntariif 
difpofed  of,  as  the  power  was  not  purfued,  the  appointment  was 
held  to  be  void.     Sargefon  v.  Sealy^  2  Aik.  412.  ^ 

5.  Lands  in  W.  were  limited  to  J,  M.  for  life,  with  remainder 
to  fuch  child  or  children  of  his  body  Sy  C.  his  then  late  wife,  for 
fuch  eftates,  and  in  fuch  (hares,  dfc.  as  J.  M.  Ihould  by  any 
Jeed  or  deeds,  will  in  writing,  or  other  writing  or  writingSy  duly 
iigned  and  executed  in  the  prefence  of  three  or  more  credible  wit- 
nefles,  direfl  or  appoint  \  and  in  default  thereof,  to  fuch  children 
as  tenants  in  common  in  tail.  Upon  the  marriage  of  A.  3f,,  one 
of  the  daughters  of  J.  M.  by  C,  with  R.  S.,  the  faid  J.  Jf.,  by 
indentures  of  leafe  and  releafe,  in  confideration  of  the  marriage^  and 
ofafettlement^  thereby  made  §f  real  ejlates  on  the  behalf  tf  Jt.  S. 
granted,  releafed,  and  confirmed  the  lands  in  W.  to  truftees,  to 
the  ufc  of  R*  S.  for  life,  remainder  to  truftees^  to  prefenre,  fs^c. 
remainder  to  A.  M»  for  life,  remainder  to  the  iflue  of  the  mar- 
riage in  the  manner  therein  mentioned.  The  releafe  was  exe- 
cuted by  two  witneiTes  only.  It  was  contended  that,  although 
this  deed  was  a  defefiive  execution  of  the  power  given  to  y.  Jf., 
yet  it  ought  to  be  fupplied  by  the  court,  being  in  confideration  ^ 
marriage.  And  Lord  Thurlow^  being  of  that  opinion,  decreed 
accordingly.  Wade  v.  Paget,  i  Bro*  Ca.  Cha*  364.  See  Godolpkin 
V.  Godolpbin,  (A.  12)  fee.  2. pi.  I.  fupra.  and  Jackfon  v.  fame, 
(A.  14}  fee.  4.  pL  8.  fupra. 

6.  Defe£is  in  the  furrender  of  copyholds,  and  in  the  execotioQ 
of  powers  are  governed|by  the  fame  rules.  In  Chapman  v.  Gibfin, 
3  Bro,  Ca.  Cha.  229.  See  Supl.  tit.  Copyhold,  (M.  a)  ante.  See 
(A.  l/^)fec.  "^.fupra.   (A.  20)  pi.  i.  infra. 

x6rin.487.  (A.  2o)  Powcrs  in  general,  Conftrudlion  thereof,  and 

of  the  Execution  thereof. 

I.  /^N  a  marriage,  1200/.  3  percent,  confols  were  fettled  on  the 
^^  hufband  for  life,  and  then  to  the  wife's  appointment.  The 
hufband  afterwards,  on  a  feparation,  gave  up  his  life  intereft  for 
the  wife's  benefit,  fo  as  to  let  her  power  extend  over  it.  The  wife, 
by  her  will,  difpofed  of  different  fums  in  the  3  per  cents.  $  bat 
dire£ked,  that  if  any  of  the  legatees,  except  one  of  them,  ihould 
die  before  her  hufband,  their  legacies  (hould  revert  to  tcftacrix's 
executors.  In  a  fubfequent  part  of  the  will  (he  dated,  that  the 
money  bequeathed  was  in  the  3^rr  cent,  confols^  the  intere/l  vsbere^ 
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her  hujband  was  to  enjoy f  according  to  articles  offeparation  between 
ihem^  until  bis  death.  Although  the  teftatriz  clearly  mifloolc  her 
.power,  yet  the  C||ancellor  would  neither  decree  payment  nor  de- 
clare the  legacies  vefted ;  as  there  were  no  words  to  (hew,  what 
her  will  would  have  been,  if  (he-  had  under ftood  her  power  ;  and 
to  guefs  it  would  be  going  further  than  the  court  had  ever  done. 
Smith  V.  Maitland,  I  Fe/.juft>  362. 

2.  By  marriage  articles  certain  monies  were  agreed  to  be  vefted 
in  truftees  to  pay  the  yearly  produce  in  certain  proportions  between 
the  hufband  and  wife  for  the  wife's  life  ;  and  if  he  (hould  die  be- 
fore her,  leaving  iflue  by  her,  then,  after  her  deceafe,  to  apply  the 
capital  in  fuch  manner  as  the  hufband  (hould  appoint  by  any  deed 
or  writing,  attcfted,  l^c.  or  by  his  will ;  and  for  want  of  appoint- 
ment, the  capital  to  be  divided  among  the  iflue  of  the  marriage, 
(hare  and  (bare  alike,  at  21.  Held,  under  the  whole  of  the  cir- 
curaftances,  that  the  father's  power  was  not  general,  but  con- 
fined to  the  iflue  of  the  marriage.  In  Briflowe  v.  Warde^  2  Vef, 
jun.  336. 

3.  One  having  a  power  by  marriage  fettlement,  to  charge  with 
an  annuity  an  eftate,  of  which  he  was  tenant  for  life,  with  re- 
mainders to  the  iiTue  of  the  marriage,  and  with  an  eventual  re-  , 
mainder  to  himfelf  in  fee,  executes  the  power  by  will.  The  con- 
tingent fee  afterwards  veiled  in  him.  Held,  that  though  by  the 
acceiTion  of  the  fee  the  power  was  gone,  yet  the  gift  (hould  take 
tStOt  out  of  his  intereft.     Crofs  v.  Hud/on^  3  Bro.  Caf,  Cha.  30. 

4.  A  power  to  fell  timber  with  the  confent  of  four  trufteesa 
was  held  not  to  be  extinft  by  their  deaths  i  but  the  court  referved 
the  check.    Hewit  v.  Hewitf  AmbL  508. 

5.  A  power,  when  exercifcd,  takes  place  of  all  the  ufes  and 
eftates  in  the  original  deed  to  which  it  is  not  declared  fubjedl. 
In  Mojley  v.  Mojley^  5  Vef,  jun.  248. 

6.  A  power  to  revoke  ufes  and  appoint  a-new,  by  deed  inrolled^ 
was  held  ill  executed,  where  the  inrollment  was  not  made  till 
after  the  appointor's  death.     Hniviinsy.  Kemp,  3  Efifi,  410. 

7.  G.  having  a  power  to  charge  his  wife's  e(tate  with  2000/., 
by  his  will  appointed  it  to  different  perfons,  and  died  indebted. 
Lord  Hardwicke'--*^  I  am  of  opinion  this  ought  to  be  con(idered 
"  part  of  G.'s  perfonal  eilate ;  where  there  is  a  general  power 
•*  given  or  referved  to  a  perfon  for  fuch  uftfs  and  purpofes  as  he 
<*  fliall  appoint,  this  makes  it  his  abfolute  e(l.ue,  and  gives  him 
<<  fuch  a  dominion  over  it,  as  will  fubje£t  it  to  his  debts."  And 
his  lordfliip  diredted  the  perfonal  eftate  to  be  firft  applied  in  pay- 
ment of  the  debts,  thrn  the  real  eftate  dcfcendcd,  and  then  the 
2000/.     Bainton  v.  Ward,  2  Atk.  172.  and  cited  2  Fef.  2. 

8.  So  where  one  having  a  power  to  charge  money  on  land,  ex« 
ecuted  it  by  a  voluntary  deed  and  died,  the  court  held  the  charge 
to  be  perfonal  aflets  in  favour  of  creditors.  Park  v.  Bathu^^ 
3  Atk,  269.  Troughion  v.  fame ^  lb.  655.  and  i  Fef.  85.  S.  P.  So 
alfo  in  Townfl>end  v.  JVittdham,  2  Vef,  i.  -where  there  was  a  cove- 
nant in  a  certain  event  to  allow  fuch  perfoii  as  A.  (hould  by  deed 

or 


or  v^ill  appoint  to  receive  the  rents  of  an  eftate  for  a  particular 
period.  Jf.  appointed,  and  the  rents  were  rendered  aflets  i  but 
note  thefe  words  of  Lord  Hardwicke :  **  It  i%  infiftcd  for  the 
<<  plaintiffs  (the  creditors)  that  this  is  fuch  a  kind  of  intereft 
'*  granted,  as  the  tcftator  would  be  entitled  to  the  benefit  of,  al- 
<*  though  he  made  no  particular  appointment ;  but  on  confidera- 
**  tion,  I  am  of  opinion  chat,  without  making  a  particular  ap« 
**  pointment,  neither  he,  nor  any  in  his  place,  could  have  any 
**  benefit  of  this  covenant ;  for,  taking  it  in  any  light,  it  muft  be 
**confidered  as  a  covenant  or  grant  of  the  intereft  in  the  land. 
*  Perhaps  it  partakes  of  both ;  but,  confidering  it  a^  a  covenant, 
^*  what  aAion  of  covenant  could  have  been  maintained  by  the  ex- 
«  ecutors  of  the  teftator  upon  this  deed,  until  appointment  made 
**  by  the  teftator  i  The  very  words  (hew  there  could  be  none :  con- 
**  fidering  it  in  another  light,  as  a  grant  of  the  intereft  in  the 
**  land,  it  was  fuch  as  could  not  take  tSc€L  until  he  made  an  ap- 
<<  pointment,  for  until  then  there  was  really  no  grant."  U.f.  9. 

i5viii.48f,  (C)  What  fhall  be  a  good  Revocation  according  to 

the  Power. 

See  the  following  Cafesi  ftated  in  (A.  14)  ante. — HuttartPs  C^fc. 
'^Ro/common  v.  Fouliesjfeff.  l.^^Batb  v-  A^ntagu^  feB.  2. 

I.  'T'HE  moft  circumftantial  ftatement  given  by  Vimr  of  Sir 
^     James  Perrof%  cafe,  with  refpe£l  to  its  principal  point, 
which  concerns  the  fubjed  of  the  prefent  feAion,  will  be  fouod 
in  22  Vin.  227.^/.  9. 

2.  It  was  contended  by  Lord  Hale^  (on  obferving  upon  the  cafe 
of  Ingram  and  Parker^)  contrary  to  the  opinionof  the  three  judges 
who  decided  it,  that  a  bargain  and  fale,  although  not  inroUed^  and 
fine  afterwards,  would  be  a  good  execution  of  a  power  to  revoke 
under  hand,  within  Scroop's  cafe,  ftated  in  16  f^in,  |(C)  //.  i. 
namely,  as  an  a£l  of  the  donee  of  the  power,  which  could  not 
have  any  operation,  un/e/s  it  could  take  tSeSt  as  an  execution  of 
the  power ;  becaufe  the  bargain  and  fale,  without  enrollment^  woukl 
be  void;  but  the  fine  alone  would  have  been  an  extinguifli- 
ment,  nor  would  a  deed  of  covenant  to  levy  a  fine  have  been  of 
itfelf  a  fuffioient  revocation,  fince  it  muft  have  referred  to  a  fa- 
•ture  a£t. 

isvJB.  493,  (E)  Power  of  Revocation  [or  other  Power]  extin- 

guiihed  or  determined,  by  what  h€t. 

I.  tN  the  cafe  of  Fitzgerald  v.   Lord  Fauconberge  {{\2ttd  in  16 

*    Fin.  492.  pf.  20.  and  fince  reported  in  ^  Bro.  Par.  Ca.  SAl*)t 

befides  the  queiiion  refprdlin)?  the  validiiyof  the  <xrcutioit  of  the 

power  of  revocation^  a  fecond  i^ueftion  was  made,  viz.  whether 
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the  deed  of  1715  was  a  total  refoc^tion,  or  only  a  revocation^ 
tanto  of  the  deed  of  171a  there  mentioned  \  and  it  was  held  to  be 
a  total  revocation,  and  thus  the  power  eztin£^. 

a.  But,  in  the  cafe  oY  vl, mortgage  by  the  donee  of  a  power^ 
equity  confidcrs  it  on]y  a  revocation  pro  tanto,  fince  there  the  mort- 
gagor (till  continues  to  be  owner  of  the  ellate,  fuhje£l  to  the 
chArge^  as  in  Perkins  v.  Walter^  dated  in  8  Vin.  153.^/.  7.  and 
fi  1e  note,  and  Thome  v.  Thorne^  ftated  in  1 6  Vin.  495.  pL  11.  See 
Devife  (R.  6)  ante* 

3*  The  following  19  a  more  circumftantial  ftarement  of  the  cafe 
of  Leigh  V.  Winter  than  that  Contained  in  I6  Vin.  494.  pi.  7.— 
A.  conveyed  lands  to  the  ufe  of  himfelf  for  life,  remainder  to  hi$ 
fon  in  tail ;  with  a  power  of  revocation,  if  his  fon  married  without 
liis  confent.  Afterwards,  by  deed  between  him  and  his  fon's 
grandmother  dating  the  power,  and  certain  conjiderations  given  to 
A*j  it  was  agreed,  and  A.  covenanted^  granted ^  and  agreed  with  the 
grandmother,  that  he  would  not  revoke  any  of  the  ufes  or  eftatet 
limited  to  his  fon,  nor  execute  any  power  of  revocation  concern- 
ing the  fame,  without  the  previous  confent  of  B*  in  writing ;  and 
that  any  fuch  revocation,  tstc.  (hould  be  void.  The  fon  after- 
wards married  without  the  confent  of  ^.,  who  thereupon  alone  re- 
voked the  fettlement.  It  wad  held  by  Lord  Ch.  J.  Bramflon  and 
Jones  J.  who  were  called  into  the  court  of  Chancery  to  affift^ 
thar,  by  the  fecond  indenture,  the  power  of  revocation,  which  was 
abfolttte  in  the  firft,  was  reftrained  by  the  fecond  deed,  and 
could  not  be  executed  without  the  confent  of  B. ;  for  the  power 
was  executory,  and  by  fubfequent  agreement  might  be  defeated. 
Sir  W,  JoneSi  411. 

4.  By  marriage  fettlement,  an  eftatc  was  limited  to  A.  B,  for 
life,  remainder  over  ;  with  a  power  to  A.  B,  to  fell  the  premifea, 
and  for  that  purpofe  to  revoke  the  ufes*  A.  £.,  for  fecuring  to 
H.  an  annuity  of  500/.  fold  by  him  to  her  for  a  valuable  con- 
fideration,  by  indenture,  granted  the  premifes  to  //•  for  99  years» 
if  A.  B.  fiiould  fo  long  live  (  and  the  next  day  took  a  demife  diere- 
of  for  98  years  and  1 1  months,  at  a  rent  of  500/.  per  annum. 
A.  B.  aft.erwards  fold  the  eftate,  and,  purfuant  to  his  power,  re- 
voked the  old  ufes,  and  limited  the  eftate  to  the  purchafer  in  fee^ 
who  at  the  time  of  his  purchafe  had  notice  of  the  annuity.  A 
difpttte  arofe  between  //.  and  the  purchafer,  which  depended 
upon  the  queftion,  whether  the  fame  A  B,  who  made  the  demife 
to  H»  for  a  valuable  conGderation  (the  right  to  make  which  de* 
mife  arofe  out  of  the  nature  of  his  eftate)  could  be  authorized  to 
revoke  it  himfelf  under  any  power  in  any  fettlement  ?  And  it  was 
argued,  on  behalf  of  the  purchafer,  that  a  tenant  for  life,  who  had 
only  a  qualified  or  defeafibl:  intereft,  could  not  alien  the  eftate  for 
his  own  hfe,  difcharged  from  the  qualification  that  afFeAed  it  in 
his  own  hands.  That,  therefore,  every  one  who  took  an  eftate 
under  him  muft  take  it  as  he  held  it,  fubjed  to  the  operation  and 
confequences  of  the  power  of  revocation.  Lord  Mansfield  ob« 
ferved,  that  a  grofs  fraud  was  attempted  in  this  cafe^  either  upoa 
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the  purcbafcr,  or  H.  If  the  purchafer,  he  fatd»  did  not  know  of 
the  incumbrance,  then  it  was  a  fraud  upon  him ;  but  it  was  found 
he  knew  of  it,  and  therefore  the  fraud  was  upon  //.  And  the 
courtof  J?. /i.unanimouflj  held,  that  the  demife  to  H»  was  not 
affe^ed  by  the  fubCequent  revocation.  Goodrigbt  v.  CaUr^ 
a  DougL  C.  478.    See  Snapt  v.  Turion^  dated  in  x6  Vin.  49a 

//.  2. 

5.  A  power  of  revocation  to  one,  who  becomes  bankrtq>t,  is 
deftrofcd  by  the  bargain  and  fale  of  the  commiiEoners.  1  Com. 
Dig.  530. 

6.  By  fcttlement  of  an  undivided  third  part  of  eftates  diree 
powers  were  given,  £rft,  to  hufband  and  wife  jointly  to  raife  and 
appoint  3000/.,  fecondly,  to  hufband  alone  to  raife  and  appoint 
2000/.,  thirdly,  to  the  furvivor  to  raife  and  appoint  fuch  a  fan  as, 
with  the  money  before  raifcd  under  the  other  powers,  would 
snake  up  5000/.  There  was  alfo  a  power  to  the  hufl>and  and 
wife  to  revoke  all  the  ufcs  for  the  purpofe  of  felling  or  exchange 
ing.  The  wife  joined  the  huiband  in  raifing  for  his  benefit  3000/. 
under  the  firft  power ;  and  he  covenanted  with  the  truftees,  that 
be  would  not,  during  her  life^  end  fa  kng  as  the  y>ool  Jbould  remain 
i&ff,  charge  under  his  folc  power,  x>r  any  other  power,  without  her 
conient.  After  her  death,  he,  by  deai  poll,  charged  with  2000A 
more,  to  be  paid  his  executors,  and  applied  in  payment  of  his 
debts  and  legacies,  and  otherwtfe  in  performance  of  his  will,  or 
as  he  fliould  appoint  by  it.  He  afterwards  revoked  the  ufes  for 
snaking  a  partition,  whereupon  fpecific  parts  of  the  eftatea  were 
conveyed  in  fcveralty  to  the  ufes  of  the  fcttlement,  fubje£l  only  to 
the  3000/.  He  then  married  atgain  and  died,  icaving  his  fccood 
•wife  his  executrix,  without  noticing  the  charge  by  his  will ;  but 
the  deed  poU  was  found  uncancelled  among  his  papers.  Held, 
that  the  2ooo/«  was  well  charged  and  went  to  his  executrix,  the 
covenant  only  preventing  any  further  charge  during  the  wife's 
.life,  who,  had  (he  furvivcd  him,  would  have  been  prejudiced  by 
it;  nor  did  the  revocation  for  the  purpofe  of  partition  zScik  the 
charge,  the  intent  being  to  lay  all  the  charges  which  were  upon  the 
undivided  third  part  upon  that  which  was  to  be  taken  in  lieu  of 
it.  As  to  the  deed  remaining  in  his  cuftody,  nothing  was  to  be 
inferred  from  that,  fince  it  was  not  to  take  tSk&  till  after  his 
death.     £arl  cf  Uccbridge  v.  Baily^  i  Vef^jun.  499. 

7.  The  benefit  of  a  power  given  by  will  to  charge  leafeholds  for 
lives  which  were  devifed  by  it  after  the  ^manner  of  ftri^  fettle- 
snent,  with  $00/.  for  renewal  of  the  eftate  from  time  to  time,  was 
held  to  be  loft  to  a  tenanc  for  life,  who  had  taken  a  new  leafe  to 
himlelf,  bis  heirs,  and  affigns,  and  paid  a  large  renewal  fine, 
without  communication  with  the  remainder-man,  or  exercifiog 
his  power  at  the  time.    In  White  v.  JFiite,  4  Fe/ljun.  24. 

8.  A  power  to  fell  timber  with  the  conCpnt  of  four  trufteest  did 
not  become  extind  by  their  deaths,  but  the  court  refevved  the 
check.     Hiwit  v.  He%uit,  AmU.  508. 
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«).  See  Crofs  t.  Hudfon  (A.  ad)  pL  %^fupta^  where  a  power, 
which  was  esercifed  by  will,  having  afterwards  become  extin£t 
by  the  devolution  of  the  fee  to  the  appointor  in  his  life,  it  was 
held,  that  the  gift  ibould  take  effeA  out  of  his  intereft. 

(I)  In  what. Cafes  nenx)  Ufes  may  be  limited ;  and  how«  igvifl.49>> 

I.  CEE  Cbadwich  v.  DoUthan^  3  Fin.  423.  pi.  46.  where  an  ap- 
^  pointment  purfuant  to  a  power,  of  a  portion,  by  died^  ivitb^ 
tut  a  power  rf revocation^  to  a  ftcond  fon,  who  afterwards  became 
an  eldefi^  was  held  defeafible,  and  to  be  accordingly,  revoked  by  a 
fubfequent  one  to  a  daughter;  not  from  any  power  of  rcvokinc^^ 
or  upon  the  words  of  the  appointment,  but  on  account  of  tht  al« 
teration  in  the  capacity  of  the  fon. 

2.  The  firft  point  which  arofe  upon  the  cafe  of  Adams  v.  Adams^ 
dated  in  {^A.  7)  ante,  was,  whetherr,  there  bf.ing  no  power  of  revo* 
nation  referved  in  the  deeds  of  the  3d  November  1758,  crcatin)^  the 
power  of  appointment,  nor  in  the  dt* ed  dated  the  aoth  O^ober 
1764,  enabling  the  furvivor  of  the  hufband  and  wife  to  make  an 
appointment,  ^.,  by  the  deed  of  the  4th  July  1767,  and  A.  and 
B.  by  the  deed  of  the  29th  November  1 758,  exhaufted  the  powers 
contained  in  the  deeds  of  the  3CI  November  1758^  and  the  poth 
OBober  1764  ?  And  it  was  held  they  had  not ;  for,  the  deed  o£ 
the  29th  November  1758,  was  revoked  by  the  fubfequent  inftru- 
nents  of  the  24th  September  and  the  20th  OHober  1764  ;  and  the 
appointment  by  B.  of  the  ^th  Juh  1767,  was  revoked  by  the 
deed  of  the  25th  OElober  1771.  The  validity  of  which  latter  rc- 
irocation  mull  have  depended  upon  her  right  to  appoint  with 
power  of  revocation.    See  (E)  fupra. 

(K)  ^ovftx^  ajjignable y  or  not. 

X «  /^NE,  by  marriage  articles  and  fettlement,  had  a  power  of 
^^  difpofing  of  a  reverfionary  intereft  in  copyhold  land,  (fub* 
jeA  to  an  eftate  for  life  in  his  wife,)  among  the  iflue  of  the  mar- 
riage, in  fuch  (hares  and  proportions,  as  he  (hould  think  fit ;  and 
for  want  of  fuch  appointment  b^  the  huflband,  then  the  re« 
verfionary  intereft  was  to  go  to  his  right  heirs.  The  power  was 
dircded  to  be  executed  by  deed  in  his  lifetime,  or  by  will  at  his 
death.  He,  by  bis  wi//,  reciting  the  power  under  the  articles  and 
fettlement,  delegated  it  to  bis  wife,  that  (he  might,  in  fucb  fbaret 
and  proportions  asfiejbould  think  fit,  difpofe  of  it  between  his  foa 
and  daughter ;  and  for  want  of  fuch  appointment,  he  gave  it  in 
equal  (hares  between  his  two  children.  Et  per  curiam — This  was 
to  be  confidered  as  z  power ^i  attorney,  which  could  be  executed 
^nly  by  the  huftand,  to  whom\t  yn^folely  confined,  ai|d  was  not^  in 
its  nature,  tranfmiffible  or  delegatory  to  a  third  perfon ;  therefore 
she  intermediate  appointment  to  the  wife,  under  the  will  was  ah^ 
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fihitely  void ;  aod  thf  latter  part ^  where  be  gave  it  io  equal  Qiarft 
between  the  two  chtldreoi  was  a  good  appointment  within  the 
marriage  articlea  and  fettlement.     Ingram  v.  Ingram^  2  Atk.  88. 

a.  Where  a  pcrfonal  eftate  was  given  to  fuch  charitable  ufea 
as  Bm  (hould  appoint ;  a  dire£lion  by  B.  that  the  money  Qiould  be 
applied  as  his  brother  (hould  appoint,  was  difallowed  by  the  court. 
Attorstej-General  v.  Berryman,  cited  a  Fef>  645.  See  Alexander  v. 
AUxoiuier,  (A)  ante,  S.  P.  with  refpt^  to  the  difcretionary  power 
given  to  Jf •  and  J,  over  the  (hare  of  F.  See  alfo  Fea/e  v*  J£m^ 
5  Fim,  1 17.  f/.  2.  and  fide  note. 

3*  So  where  part  of  the  condition  of  a  bond  was  for  payment 
by  iff.  of  fuch  a  Turn  of  money  to  fuch  perfon  as  A.  (hould  by 
will  appointi  and  A.  made  her  will,  in  which  (he  referred  to  a 
former  bond  given  to  her  by  B.^  but  which  was  afterwards  can* 
oelkd^  but  did  not  at  all  notice  the  bond  or  the  power.  Then  came 
the  following  difpofition :  **  And  as  to  all  the  re(l|  rcCdue,  and 
**  remainder  of  my  ready  moneyi  perfonal  eftate  and  cflFcds 
^*  whatfoever  and  wberefoeveri  not  herein  before  given  and  dif- 
*<  pofed  of,  (except  the  fum  of  10/.,  which  I  give  and  bequeath 
'^  to  if.,  to  be  paid  to  him  by  my  executor  immediately  after  my 
<<  deceafe)  I  give  and  bequeath  the  Time  to  At.  B.  for  his  pva 
**  ufe.*'  This  bcqucft  being  clearly  held  not  to  amount  to  an 
execution  of  the  power,  the  court  of  C.  B.  were  of  opinion  that, 
•s  there  was  no  duty  in  the  wife  herfclfi  the  money  could  not 
pafs  to  her  executor  as  her  afTi^inee  in  law,  in  which  charades 
only  he  cculd  claim  it.  With  rcfpc^l  to  fome  cafes  cited  on  the 
other  Gdcs  where  money  To  circumftanced  had  been  made  aflets 
in  favour  of  creditors,  thefe  they  faid  had  been  decided  on  prin- 
ciples peculiar  to  a  court  of  equity.  Buctlaad  v.  Barton^  2  H. 
Bl.  136. 
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f 7Vitt.  15S.  (A)  \Wbo.     And]  by  u^bot  Names  they  may  prc- 

fcribe,  [though  they  bold  only  at  Will,  Ssf^.j 

I.  A  Perfon  cannot  prefcribe  for  right  of  common  as  occupiet 
'      -**   of  a  meffuagc.     Engliflj  v.  JJurne/t,  2  JTi^  25  8. 

2«  But  an  occupier  of  a  meiTuairCi  and  lands  who  has  commoa 
in  the  lord's  wade  may  Jet  up  a  eu/Iom  to  cut  ru(hes  as  annexed  to 
bis  right  of  common.  Bean  v.  Bhom^  2  Black.  Rep.  926.  3  WUf* 
456.  S.  C. 

3.  If  tenant  for  years  pleads  a  prefcription  in  his  own  namci 
itis^ad.  It  ought  to  be. in  the  lord's^  who  is  tenant  in  (cc. 
^mitb  V.  Morris^  Fortefc.  340.- 


Prefcrfptfom  s^t 

(D)  fVbat  fhall  be  a  good  Prefcription,    Where  it  is  '7Vi»>«<»> 

uncertain. 

^  RESP  ASS  againft  a  fenrant  of  the  corporation  of  P.  for  taking 
^  three  bufiiels  of  barley.  Plea,  that  one  R.  D.  was  feifed  in 
fee  of  the  manor  of  P.»  and  that  he  and  all  thofe  whofe  eftate  be 
had,  at  their  own  cod  time  oiit  of  mind  repaired,  and  ought  to 
repair  the  quay,  and  had  of  right  taken  a  reafonable  duty  called 
bufliehgei  viz.  three  Wincheper  bulheU  of  barley  out  of  and  for 
every  (hip'/  cargo  of  barley  brought  upon  the  faid  quay  to  be  ez« 
ported  in  any  (hip.  It  then  derives  title  from  R.  D.  to  the  corpo- 
ration of  P.,  and  judifies  taking  under  the  cuftom  by  their  com^ 
mand.  The  prefcription  being  traverfed  in  the  replication,  a  ver- 
diSt  was  found  in  favour  of  it.  Upon  a  motion  in  arreft  of 
judgment,  one  point  made  was,  that  the  cuftom  was  void  for  un- 
certainty, the  word  cargo  being  too  general.  But  held  per  cur.  to* 
be  good  ;  for  the  word  cargo  is  a  mercantile  term,  and  when  re- 
ferred to  a  (hip  is  very  intelligible,  and  mud  mean  the  whole 
loading.     Sargent  v.  Read,  2  Stra.  1228.     i  ff^il/l  91.  S.  C. 

(L)  Agaioft  the  Law  of  the  Land  and  Commoa  i7Via.s68. 

Right.  ' 

C  FECIAL  adion  upon  the  cafe  :  That  whereas  the  plaintiff  is 
V  feifed  of  the  re£lory  impropriate  of  ^.,  and  has  right  of  com- 
mon in  a  certain  field  containing  1 10,000  acres,  and  that  the  de- 
fendant indofed  part  of  that  field,  whereby  the  plaintiff  could 
not  enjoy  his  common  in  fo  ample,  &c.  Defendant  pleads,  ift, 
the  general  iffue.  2d,  A  fpecial  juftification,  that  he  was  pofleffed 
of  certain  land  in  the  (aid  common  field,  and  that  it  had  been  a 
cudom  time  out  of  mind  for  all  thofe  who  had  any  lands  in  the 
fame  field  to  indofe  as  much  thereof  ad  libitum  as  they  pleafed. 
Plaintiff  traverfes  this  cudom,  and  iffue  being  joined  it  was  found 
for  the  defendant;  On  motion  for  a  new  trial  it  was  held  ia 
B*  iZ.  that  this  wis  a  good  cudom,  and  in  the  nature  of  (hack* 
2d,  Pir  LeCf  C.  J.  and  Deni/on^  J.  In  an  a^ion  upon  the  cafe^  this 
cudom  might  be  given  in  evidence  upon  the  general  iffue  \  for  it 
proves  the  defendant  not  guilty  of  tlie  gravamen  laid  in  the  plains 
tiff's  deehratton.     Barber  v.  Dixon ^  i  Wiif.  44. 

(T)  Dejlruilion.    What  may  deftroy  it.  i7ria.t77.* 

!•   A  N  ancient  grant  without  date  (as  of  common  of  padure) 
^^  does  not  neceffarily  deftroy  a  prefcriftive  right  to  the  fame 
thing ;  for  it  may  be  either  prior  to  time  of  memory^  or  in  con- 
firmation of  a  prior  right,  and  it  ought  to  be  left  to  the  jury 

jM  m ;}  whether 


534  JPrefcrfpttom 

whether  either  of  tbefe  is  the  cafe.    AdJmgton  ▼.  Clodt^  2  Black. 
Jttp.  989. 

2.  On  an  information  for  flopping  up  a  common  footway,  the 
profecutor  proved  that  it  had  been  a  common  paflage  as  far  b^ck 
as  any  witneflts  could  remember.  But  defendant  produced  a 
leafe  of  the  way  for  56  years,  th  it  it  might  be  a  paflage  during  that 
time,  and  that  the  term  was  expired.  Raymond^  C.  J.  held  de*. 
fcndant  not  guilty  ;  and  that  leaving  it  open  4  or  (  years  after  the 
expiration  of  the  leafe  will  not  amount  to  a  gift  to  the  public. 
Rex  V.  Hudfin^  2  ^tra^  909, 

"^-«'«-  (Y)  Pleadings. 

« 

I.  ^  RESPASS  founded  upon  a  prefcriptive  right  of  burial  of 
^  any  perfon  dying  in  plaintiff's  houfe  at  O.,  in  the  chancel 
of  the  church  of  O.,  in  the  etercife  of  which  defendants  didurbcd 
him.  A  cafe  being  referved  at  mfi  prtus^  it  dated,  that  the  plain* 
tiff  had  fuch  prefcriptive  right,  and  that  defendants  did  difturb 
him  in  burying,*  £^r.  and  were  wrong-doers  .•  but  it  was  alfo  flated 
that  2/.  was  due  to  the.parifh  of  0.  for  every  perfon  buried  in  the 
chancel  of  that  church.  Held  per  cur.f  that  where  a  perfon 
claims  a  fervitudc  upon  another's  property,  he  muft  lay  and  prove 
the  whole  of  it  againfl  the  owner.  But  in  an  aciion  againft  a 
wrong-doer^  as  is  the  prefent  cafe,  it  is  only  neceflary  to  fet  out 
the  right,  in  the  enjoyment  of  which  plaintiff  was  diflurbed* 
2d,  The  right  in  the  churchwardens  to  the  2/.  for  every  burial  is 
not  part  of  this  prefcription,  but  either  a  cuilomary  payment, 
or  at  leaft  a  collateral  prefcription.  Waring  v.  Grtjkbs  ii  al,f 
X  Burr,  440. 

2.  A  plea  of  prefcription  for  common  in  a  que  ejlate  is  good 
after  verdid,  though  it  be  not  in  exprefs  terms  alleged  that  the 
owners  of  the  eftate  have  ufed  it  from  time  immemorial.  Clarke 
V.  King  (5*  0/.,  3  Term  Rep.  147.  Vide  Addingtm  t.  Clode^ 
2  Black.  990.  ^ 

3.  If  to  an  aclion  of  trefpafs  in  the  common  called  A.  the  de« 
fendant  plead  that  A.  and  B.  commons  lie  open  to  each  other, 
and  then  prefcribe  for  a  right  in  both  commons,  the  pbintiff  muft 
traverfe  the  whole  prefcription.  M$rewoods.  JVoodf^al.^  4  Term 
Rep.  iS7f 

'  4*  Replevin.     Avowry  that  defendants  were  owners  and  acemm 

piers  of  certain  mefluagcs,  iiud  prrfcribe  for  common  in  the  locus 
in  quo  as  fuch,  and  avow  damage  feafant.  VerdiA  for  defendant. 
Upon  motion  in  arreft  of  judgment  this  was  held  bad ;  for  con- 
fefledly  it  is  bad  where  it  would  be  neceflary  to  fet  forth  a  title. 
And  though  in  trefpafs  there  is  no  occaGon  to  fet  forth  a  title  againft 
a  flranger,  yet  in  replevin  it  is  different,  becaufe  the  avowant  beiag 
to  have  a  return  of  the  cattle  mud  (hew  a  title  in  omnikus.  Bngm 
lifi  y.  Bumell  ^ al.^  C.  A,  2  Wil/.  258. 


[    SS5    ] 
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(G)  The  Intcreft  of  the  Parfon  in  the  Church  and  '7^^ 

Church  Yard. 

I.  X1I7HERE  a  le£iarer  has  ufually  been  appointed  hj  a  pariiby 
^^  but  there  is  no  certain  cuftom  as  to  the  e1e£lion,  nor  any 
fixed  ftipend,  the  court  will  not  compel  one  to  be  licenfed  by  the 
bifliop  when  another  has  been  admitted  by  the  veGtor ;  for  the 
reAor  might  refnfe  him  the  pulpit,  the  fee  being  in  him.  Tie 
King  T.  Tie  Bi/hep  of  London j  i  JTii/.  15.  S.  C.  2  Stra.  1 192. 

2.  Nothing  is  fo  clear  as  that  no  man  can  be  a  lecturer  and 
ufe  the  pulpit  of  the  re£lor  without  His  confent.  But  if  there  has 
been  an  immemorial  ufage,,  the  law  fuppofes  there  was  a  good 
foundation  for  it.  If  the  le£lurefliip  be  endowedi  that  affords  a 
ftrong  argument  to  fupport  the  cuftom.  Tie  King  t.  Tie  Bi/bap 
tfLmdon^  i  Term  R^.  333.  S«  P.  The  King  y.Reld^  4  Term 
Jiff.  125. 

(I)  Power  of  the  Parfon,  Patron,  and  Ordinary, 

jointly. 

^T^HERE  have  been  cafes  fince  the  difabling  ftatntes  where  de* 
^  crees  have  been  made  confirming  compofitions  relating  to  the 
rights  of  the  church,  which  have  been  made  by  the  parfon,  patron, 
and  ordinary,  where  it  has  been  for  the  benefit  of  the  church. 
Pouglas  T,  Vane^  1  IFiif.  128. 

(P)  Chapel. 

I.   A   Bill  in  equity  lies  in  the  name  of  a  chaplain  or  curate  to 
"^^  eftablifli  his  right ;  but  not  an  information  in  the  name  of 
the  attorney-general,  unlefs  for  charities,  as  augmentations  of 
vicarages  are.     Brereton  ▼.  Tamberlane^  2  Vef.  4.25. 

2.  The  right  of  baptifm,  burial,  and  divine  fcrvice  in  a  chapelry, 
and  the  circumftance  of  the  inhabitants  of  the  chapelry  not  hav- 
ing thofe  rights  in  the  parifh-church,  nor  being  rateable  to  it,  are 
evidence  of  a  perpetual  curacy  or  chapelry  ;  whereas,  chapeh  of  * 
cafe  have  no  parochial  rights,  and  the  inhabitants  are  not  exempt 
from  contributing  to  the  mother  church,  and  fuch  chapelrics  are 
detcrmioaUe  ad  JiHiunh    Ikid. 

M  ffl  4  3*  The 
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3*  The  fmall  titbes  and  furplice  fees  baring  been  always  ea« 
joyed  by  the  curate,  and  his  having  received  an  augmentation 
under  29  Car*  2.  c.  8.  are  evidence  of  a  perpetual  curacy.     ItiJ. 

4.  There  are  feveral  inftances  in  the  kingdom  of  an  uni  ^n  of 
partflieS]!  where  one  is  confidered  as  the  pariQi  church,  the  other 
ss  kept  up  as  a  parochial  chapel  for  the  convenience  of  the  inha« 
bitants ;  a  chapel  having  parochial  righrs,  and  the  prrfeutation  to 
^  the  pari(h  church  always  being  cum  capella  annexa^  are  evidence 
of  this  fpecies  of  union  ;  and  in  fuch  cafe  the  right  of  nomtna* 
tion  (hall  be  prefumed  to  be  in  the  vicar  of  the  p'<iriQi  church, 
who  has  the  general  cure. of  fouls,  rather  than  in  the  tK&oi\  and 
may  be  by  parol.   Per  Lord  Hardwicie.     Hid. 

5*  Wheise  there  is  a  parifli  of  which  the  cure  of  fouls  is  in  % 
chaplain  or  curate,  the  minifter's  having  from  time  to  Ume  at- 
tended the  vifitations  of  the  bifliop,  is  evidence  of  its  being  a  pre» 
'  feotstive  perpetual  curacy,  and  not  a  donative,  and  therefore  a 

licence  is  neccflT^ry  to  complete  the  title  of  an  incumbent.  Powell 
v«  MMankf  I  Term  Rep,  399.  (mte.) 

6.  On  a  commiflion  of  charitable  ufes,  it  was  agreed  between 
the  lord  of  the  manor  of  ^.  and  the  inhabitants  of  TF'.  within  the 
manor,  that  certain  copyhold  lands  Oiould  be  let  for  the  main- 
tonance^of  a  ftipendiary  curate  of  the  chapel  of  IF'*  to  be  nomi* 
nated  by  a  majority  of  the  inhabitants,  and  to  be  allowed  by  the 
lord,  and  by  him  prefented  to  the  ordinary  for  a  licence  to  preach, 
and  the  ufage  had  been  accordingly ;  the  lord  having  refufed  to 
prefent  the  nominee  of  the  majority  of  the  inhabitants,  the  latter 
prayed  a  mandamus^  which  the  court  refufed  ^  for  their  right  b 
either  a  mere  truft,  and  then  their  relief  is  in  equity ;  or  it  is  a 
legal  right,  and  then  a  quare  impeJit  will  lie ;  for  where  the  pre* 
fentation  and  nomination  are  in  feveral,  and  either  impedes  the 
other  in  his  right^  quare  imped/t  lies.  In  fuch  cafe  the  perfoa 
having  the  right  of  prefenting  is  to  judge  of  the  qualification  of 
the  perfon  nominated,  in  the  fame  manner  as  the  bifliop  does ; 

'but  if  he  ofaje£l  on  the  ground  of  immorality,  that  muft  be  tried 
by  a  jury.  Tbe  King  v.  Tie  Marquis  cf  Stafford^  3  Term  R^ 
646. 

7.  A  mandamus  to  a  bifliop  to  Hcenfe  a  curite  of  an  «ug« 
mented  curacy  was  refufed,.becaufe  the  party  had  another  fpecific 
remedy  by  quare  impedit.  Tie  King  v.  The  Bijbap  rf  dnfier^ 
X  Term  Rfp*  396* 

t7Via.3n.  (  Q^)  Spiritual  Promotion,  what  ihall  be  faid  to  be. 

lH  a  title  for  holy  orders,  the  undertaking  of  the  re£lor  to  con* 
-^  tinue  his  curate  till  he  fiiall  be  otherwife  provided  with  fomt 
ecckjiajiicalprjtfermeni^  is  not  difcharged  by  the  curate's  accepting 
the  read^/bip  in  the  fime  parifli ;  for  the  readerfiiip  is  detemin* 
able  at  pleafure,  and  may.  be  excrcifed  by  a  layman.  Martjm  v. 
Hynd^  DougL  146. 
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(R)  Donative. 

1 N  the  cafe  of  a  prefentaiive  benefice  the  patron  jiat  bis  pmaie 
^  intereft  and  right  of  prefcntation,  the  ordinary  haa  the  right  of 
admifliony  inftitution»  and  indu£tion  of  the  clerk.  In  the  cafe  of  a 
donative^  both  the  public  and  private  a£l  to  be  done  are  in  the 
donor :  nothing  is  in  the  bifhop.  But  (till  a  donative,  efpeciallf 
with  cure  of  fouls,  has  all  the  properties  of  ecclefiafttcal  benefices. 
The  incumbent  mufl  be*23  years  of  age ;  in  deacan's  orders  \  muft 
fubfcribe  and  read  the  39  articles ;  mud  read  the  Common  Prayer; 
and  take  the  oaths  of  allegiance  and  fupremacy  ;  for  thrfe  are  not  "^ 

againft  the  right  of  the  donor ;  they  are  checks  on  the  political 
tenets  of  the  incumbentSy  as  the  bifliop  has  jurifdiflioB  over  their 
moral  charafters.     Powell  v*  Mi/turrt,  3  fftlf.  365* 

(D.  a)  In  what  Cafes  the  King  (hall  prefciit.        '^vja-nf. 

I.  TT7HERE  the  incumbent  of  a  living  was  promoted  to  t 
^^  bi(hoprick|  and  died  before  a  prcfentation  by  the  crown> 
it  was  held  by  the  court  of  King's  Bench,  and  by  all  the>  * 
judges,  that  the  king  might  prefent  notwithftanding  his  death  i 
but  the  houfe  of  lords  reverfed  the  judt^ment ;  ir  is  uncertain  upon 
what  grounds.    Rex  v.  ArcMi/hop  of  Armagh ^  7  Sfra.  8^7. 

2.  A  commendam  capere  amounts  to  a  prelcrntation  by  the  crown^ 
but  not  a  commendam  reiinere.  Rex  v.  £pi/c»  Landaff^  2  Stra* 
ion. 

3.  Where  there  are  three  patrons  having  right  of  prefentation 
in  their  turns,  the  prerogative  prefentation,  on  promoting  the  in- 
cumbent to  a  bifliopricic,  (hall  not  be  confidered  as  the  turn  of  any 
of  the  p  «troc^8*  Tie  Grocer/  Company  of  London  v.  iAe  ArcMj/bop 
rfCatUerbury^  3  Wilf.  221. 

(G.  a)  By  Coparceners,  Tenants  in  Common^  oc 

Joint-tenants, 

I.  TT7HERE  the  elder  filler  had  conveyed  her  intereft,  it  waa> 
^^  held  that  her  aflignee  was  entitled  to  prefent  firft  in  t«ra« 
Buller  ▼.  the  Bijbop  of  Exeter^  1  Vef  340. 
V  2.  Where  there  are  joint-tenants  rrofteea  of  an  advo^lbn,  and* 
a  clerk  is  prefented  by  a  part,  but  the  reft  rofafe  their  confent,  theT 
bifliop  may  either  refofe  or  accept  the  prefentation.  diUmey^ 
General  v.  Seott^  1  Vef.  414. 

3*  Where  there  is  an  advowfon  in  trufteet,  and  they  are  dtrec- 
ted  by  the  truft  to  meet  for  the  ptirpofe  of  prcfenting  a  clerk  witb« 
In  four  months  after  the  death  of  the  incumbent,  a  meeting  •foi' 
Ibat  ptirpoie  aft^r  that  time  i»  Talid.    Jbid.  S,  C.  AmH*  «3« 
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(I.  b.  3)  Voi(}ance,  at  what  Time  by  Pluralities. 

TT  was  agreed  by  the  court  that|  as  to  hpfe,  the  avoidance  of  tbe 
^  former  benefice  doea  not  take  place  till  indudion  to  the  fccond. 
Bi/itp  if  Lincrim  v«  Wolforftm^  3  Burr.  1510.  S.  C.  1  Black 
Kip.  490. 

(Y.  b)  Agaiaft  what  Perfons  being  Patrons  Lapfe 

ihali  incur. 

^I^HE  dean  and  chapter  of  Chichefter  having  a  right  to  eleA  a 
^  canon  rcfidentiary,  which  is  an  office  of  truft,  ecctefiaftical 
Snd  temporal,  with  freehold  tenements  annexed,  and  having 
negleAed  to  make  fuch  eledion,  the  bifliop  claimed  a  right  to  prf  • 
fent  by  lapfe,  by  virtue  of  his  vifitatorial  authority  \  hut  a  piohi- 
bttion  was  iflued  againft  him.  The  court  were  divided  in  opinion 
whether,  if  the  bifhop  had  appointed  one  to  execute  the  office  till 
die  dean  and  chapter  fhould  make  an  ele£tion,  fuch  nomination 
pd  intern  would  have  been  good.  Bijbdp  ofCbUhtfler  v.  Ar« 
immJ,  I  Term  Rip.  650. 
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t7Vfa,5iob  (B)  Privilege*    For  what  Caufes. 


f  •  A  Party  who  has  attended  his  caufe  all  day  in  court, "^and  in  the 
^^  evening  retires  to  dine  with  his  attorney  and  witncffirs  at  a 
tavern  in  Palaee  Tard,  is  privileged  from  arreft,  catf/a  redmnJu 
%  Black.  Rep*  1113. 

%.  If  defendant  returning  from  court  to  juftify  bail  is  arreftedi 
be  (hall  be  difcharged.    Barnes^  378. 

.  Q»  The  court  refufed  to  difcharge  a  perfon  in  cudody  by  pro- 
ceu  of  the  (heriflF's  court,  in  a  caufe  afterwards  removed  into^B.K., 
becaufe  he  was  arrefted  while  attending  commiffionera  of  bank* 
vupt  to  prove  a  debt.  Kinder  v.  Williams^  4  Term  Rep,  377, 
But  vide  Kerntfz  cafe,  i  Atk.  54.  in  which  a  contvary  principle 
appears  to  have  been  held. 

4*  All  perfons  who  have-relation  to  a  caufe  which  calls  for  theif 
attendance  in  court,  and  who  attend  in  the  coorfe  of  th^t  caufe, 
t)iough  not  compelled  by  procefs  fo  to  do,  (fuch  as  bail,)  are  pnvi* 
leged  from  being  ancftcd  eundoetredeundo^^io^vAtd  their attcndaaot 

be 
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be  not  for  any  unfair  purpofei  fuch  as  in  the  cafe  of  bail,  an  in« 
folvent  perfon's  attempting  to  juftify.  Meekins  v«  Smithy  i  Hm 
Blackm  636.  j^ 

5.  Attorney  waiting  till  judge  comes  to  attend  a  fummons^ 
and  the  hour  expiresi  if  arrefted,  (hall  be  difcbirged.     Barnes^  378. 

6.  So  the  party  to  a  caufe  is  proteAed  during  his  attendance  on 
an  arbitration  under  a  rule  pf  n'lfi  prius.  Hetiey*^  cafe  in  the  Ex- 
chequer, Trin.  1788. 

7.  Defendantt  aken  in  execution  whilft  attending  a  writ  of  in- 
quiry as  attorney,  was  difcharged.     Barnes^  200r 

8.  The  drawer  of  a  bill  of  exchange,  which  becomes  due,  and 
is  paid  by  the  Acceptor,  after  the  bankruptcy  of  the  drawers,  cannot 
be  arrefted  by  the  acceptor  during  the  time  allowed  them  by  flatt 
5  G.  2*  ior  attending  the  commiflioncrs  to  be  examined*  Darby 
T.  Bangton,  5  T(rm  Kep.  209, 

(D)  What  Perfons  (hall  have  the  Privilege.  i7VJ".5»st 

« 

I,  "T^HE  king's  fervants  are  privileged  from  arrefts,  and  if  taken 
^     in  execution,  the  court  will  difcharge  them  on  motion. 
Bartlett  V.  Hebbes^  5  Term  Rep.  686. 

2.  This  privilege  extends  not  to  capital  crimes :  thus  defend- 
ant, appearing  upon  his  recognizance,  was  arretted  in  court  upon 
a  new  cuunt,  upon  1^  new  warrant»  for  tre^ifonable  practices.  Re\' 
V,  KeJijt  I  it 9  a.  530. 

3.  All  arreft,  within  the  king's  palace,  by  an  officer  of  the 
palace  court,  of  a  prrfon  not  of  the  houDiold,  agaioft  whom  a  writ 
has  iflued  out  of  that  court,  though  no  leave  to  make  the  arreft  has 
been  obtained  from  the  board  of  Green  Cloth,  good,and  no  indi£i- 
mcnt  will  lie  agaioft  the  officer  making  it.  Rm  v.  Stobbs^  3  Term 
Rep.  735. 

4.  A  volunteer  is  not  privileged  from  arrefts  under  an  tlBl  privi* 
leging  impreffed  men.     Turner  v.  Turner^  i  Burr.  466. 

5.  Bnglifi  fecretary  to  a  foreign  miniCter  privileged  from  arreft, 
though  formerly  a  trader,  and  now  under  very  fufpicious  circum* 
ftances,  Triquet  and  others  v.  Batb,  3  Burr.  1478*  And  vidi 
*]  Ann,  c.  \%. 

6.  Ambaflador*s  domeftic  fervant,  in  order  to  entitle  him  to 
privilege,  muft  (hew  himfelf  to  be  in  fervice  at  the  time  of  the 
arreft.     Heathfield  v.  Chilton,  4  Burr.  2015. 

L  And  it  has  been  adjudged  that  a  defendant  claiming  the  be- 
it  of  the  aA  7  Ann.  c.  12.  as  domeftic  fervant  to  a  public  mi- 
nifter,  muft  be  really  and  bona  fide  his  fervant  at  the  time  of  the 
arreft  ;  and  muft  clearly  Qiew  by  affidavit  the  general  nature  of 
his  fervice,  the  a£lual  performance  of  it,  and  that  he  was  not  a 
tradet  or  objeA  of  the  bankrupt  laws*  Fide  2  Stra.  797.  2  Ld^ 
Raym.  1524.     I  Wilf.  20.  78.     i  Bf/rr.  401.     3  Burr.  1676. 

8.  ^.  Whether  a  gamekeeper  to  a  peer  be  privileged  froni 
weft.     Chejler  ▼.  Uifdale^  B.  R.    %  mif.  278*    ThU  privilege, 

extending 


2.  Ai 
t  of 
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extending  formerif  to  (he  ferrants  of  peers  neceflarilf  employed 
about  their  perfons  and  eftatei,  feems  to  have  been  taken  away  by 
the  ftat.  lo  6.  3.  c.  50.     Fide  5  Trrm  Rep.  687. 

$S  By  the  Ww  and  cuftom  of  parliament  members  of  the  Honfe 
of  Commons  (ftat.  10  G.  3.  e.  50.)  are  privileged  from  arreft^ 

*  not  only  dorini^  the  adlual  fitting  of  parliamenri  but  for  a  conve- 
ment  time  fufficient  to  enable  tb^m  t<ycome  from  and  return  to 
any  part  of  the  kingdom  before  the  firft  meetingi  and  after  the 
final  diflblution  of  it ;  and  alfo  for  forty  days  after  every  proroga- 

*  tion,  and  before  the  next  appointed  meeting,  which  is  now,  in 
tMtBt^  as  long  as  the  parliament  exifts,  it  bein^  feldom  prorogued 
for  more  than  four/core  days  at  a  time.     2  Sira.  985.     1  Black. 

10.  It  an  attorney  or  other  officer  of  the  King's  Bench  be  ar« 
•reded  by  procefs  ifluing  out  of  thtfame  court,  he  may  move  to  be 
difcharged  on  common  bail.     Wbeeier^^  cafe,  i  Wiif.  298. 

1 1*  But  if  he  be  an  attorney  or  officer  of  a  different  court,  he 
muft  find  fpecial  bail,  and  plead  his  privilege  in  abatement.  Sna 
v.  Humphreys^  C  J9.,  I  JVilf,  306. 

I  a.  Bankrupts,  having  obtamed  their  certificates,  as  they  cannot 
be  ftied,  are  not  liable  to  be  arrefted  for  debts  contraOcd  prior  to 
dieir  bankruptcy.  Stat,  j  G.  2.  r.  30./  7-  13*  2  Stra.  949. 
I  Atk*  152. 

13%  Infiivertt  debtors  znA  fugitives^  difcharged  under  infolvent 
adsi  are  not  liable  to  be  arretted,  (fee  the  ftat.  37  G.  3.  c.  ita.) 
even  on  fubfequcnt  promifes^  for  debts  contra Aed  pritr  to  the 
times  prefcribed  by  the  a&s.  2  Stra.  1233.  ^  ^'^  Drevf  v. 
Jffferia^  2  Burr.  736.     And  fee  Cowp.  549. 

* 

'lyviii.  yae.  ^Q)  Of  the  ChaHcery  [and  other  Courts.]   In  what 

Cafes  it  (hall  be  granted. 

I.  nPHlS  day  Harri/hn,  who  was  deputy  to  Mr.  Marfiyam  the 
^    foreign  oppofer,  was   allowed  his  writ  of  privilege  to 
exempt  him  from  ferving  the  office  of  conftable*     Bunkurfs  R4* 
fort/ p.  24.     Harriforfs  cafe,  June  1 7,  1718. 

2.  Officers  of  revenue  ought  to  be  fued  in  the  Exchequer  for 
what  they  do  in  the  execution  of  their  office.  Bunkury^  34.  1718* 
Beerholi  v.  Candy. 

Jind  the  nurt  ^f  Extbtfutr  wiB  remo9i  sn  sffwt  umwiennd  c*  C.  B.  ^*'iif  «9  ^fEotf 
fir  fihu&e  ^^fif%  thrngk  no  mfirmatiom  fir  tkefiip  htyttfltd.     Ibid. 

Ah  irforwiatwt  wtft  tr'ud^  alui  «  verdtS  fir  tkt  drfmdant  t  tkt  htfamir  mtt^ed  fir  s 
9nv  trialf  mobich  was  ^'ud :  an  affim  fv  ewnmtnctd  In  tht  Oiwiit  PUa*  ^«(^  tkt 
Mter  for  tbffiHsuref  and  I  be  Court  was  moved f  tbat  it  mfgbt  be  removed  iirtf  bmi  d*mtd\ 
ttuufe  fht  <>piir  mst  mw  «m  ^tvArt^  emd  cttiU  bavg  m  pr^teSicn  btrt,  17*19  is  nodi, 
Buaburvi  $5.  " 

^«  The  defendant's  plea  of  privilege  as  an  attorney  of  the  court 
of  King's  Bench  was  received  per  t&tam  curiam^  after  appearance 
by  the  defendant,  and  bail  put  in.  Bunhrfs  Reports  p.  1 13. 
f  yii%*    Vptm  V.  Cowar4% 

4*  ^^^ 


4.  Writ  of  privilege  granted  to  the  deputy  of  the  uflier  of  the 
Cuitoms ;  but  denied  to  the  chief  accountant  to  the  commiffion- 
ers  for  vi^ualling  the  navj.  Bunbury^  255,  1728.  Bi/bopyt, 
Uoyd* 

.  5.  Officer  of  cuftoms  feizes  two  cables^  one  whereof  b  only 
foreign,  the  court  refufed  to  remove  the  adlion  of  trefpafs  from 
J?.  R.     Bunburj^  306.     1 731.     Barkley  v.  Walters. 

6.  An  adkioa  of  trefpafs  againft  a  revenue  officer,  for  his  cotw 
A^xd  in  the  execution  of  his  office,  may  be  removed  from  the 
court  of  Common  Picas  into  the  office  of  pleas  of  the  Court  o£ 
Exchequer,     i  Anftr.  205.     TW/i.  33  G.  3.  Anon* 

jU  /o  tkefriwUgi  •[  tk$  ofictri  of  the  revemu  of  htinj^fttd  in  tbi  Excktftmf  ibid. 

7*  A  defendant  arrefted  by  a  quo  minus^  while  prote£led  by  the 
privilege  of  the  court  of  Common  Picas  a$  a  fuitor  there,  may  be 
difcharged  by  either  court.  3  Anjlr.  941.  37  G.  3.  Walker  r* 
Webb. 

8.  A  party  attending  an  arbitratori  under  an  order  of  the  court 
of  Chancery,  16  privileged  from  arreft.  ''3  Ve/,jun»2S^*     '797*' 
Mowe  v«  Booth. 

9.  The  privilege  of  2  bankrupt  from  arrefts  during  his  exami- 
nation, extends  to  an  attachment  for  not  paying  money  under  an 
award  made  a  rule  of  court.  3  Vef.jun*^^^.  '797*  Exports 
Parker. 

ID.  A  detainer  before  a  party  could  be  difcharged  from  an  il- 
legal arreft,  as  where  he  was  returning  from  his  examination 
under  a  commiffion  of  bankrupt  againft  him,  cannot  be  fupported* 
4  Fef.jun.  69 1  •      1 799*     Ex  parte  Hawkins, 

II.  PlasntiiF,  in  his  return  from  attending  a  motion  againft 
him  in  a  caufe,  was  arrefted  and  a  detainer  lodged  againft  him  in 
another  aAion ;  he  was  difcharged  from  both.  The  court  ex* 
amined  the  parties  perfonally  and  not  by  affidavit.  iVef.jun. 
1799.     Bromley  r,  Holland* 

(G.  2)  Allowed.    How.  it^^jis* 

I.  1 N  general,  where  the  defendant  is  entitled  to  privile(;e,  as  the 
^  arreft  is  irregular  and  unlawful,  the  couit  will  difcharge  him 
upon  motion,  and  not  put  him  to  the  neceffity  of  fuing  out  a  writ 
of  privilege.  2  Stra*  985.  5  Term  Rep*  689,  But  vide  i  Wilf. 
278. 

2.  But  where  a  man  is  arrefted  by  procefs  out  of  the  courts  of 
Wejlminfter^  it  does  not  feem  that  juftices  of  the  peace,  unlefs  the 
arreft  is  made  in  the  feffions,  have  power  to  difcharge  him. 
Thus,  00  Tuifiay^^  ad  November  1 781,  application  was  made  to 
the  court  of  Iting's  Bench  for  the  difcharge  of  one  Kelly^  who  had 
been  arretted  under  the  following  circumftances.— He  had  taken 
up  his  refidence  in  the  verge  of  the  court,  in  order  to  exempt  him« 
felf  from  arreft,  fome  of  (he  officers  of  which  contrived  that  he 
Ibould  be  cvried  to  a  maglftrate  out  of  the  limits  of  his  privilege 

upon 
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•iUliJi  (B)  Diftringas.     Diftringas  upon  Teftatum  at  the 

Common  Law. 

I.  |T  is  in  the  difcretion  of  the  coart  to  put  a  defendant  under 
^  terms,  who  moves  to  have  the  tflues  under  feveral  diflrin^ 
gajis  reftored  to  him  on  his  appearance  according  to  (lat.  lo  G.  j. 
c,  50.  /.  4*     Cazalet  v.  Dubois^  I  Bof,  bf  PuL  8 1. 

2.  Cofts  of  iffuing  writs  of  diftringas  under  ftat.  10  G.  3.  r.  50. 
to  be  paid  before  appearance,  though  no  iflues  levied.  Martin  v« 
^otunjbind  and  Sawbridge^  5,  Burr.  2725. 

3.  By  the  above-mentioned  ftat.  lo.G.  3.  c.  50.  <<  for  the  fur- 
<'  ther  preventing  delays  of  juftice  by  reafon  of  the  privilege  of 
'<  parliament/'  it  is  enabled,  <<  That  the  procefs  of  diftringas  is 
<*  •  dilatory  and  expeuGve ;"  for  remedy  whereof  it  ena£ls  (/  4.) 
**  That  the  court,  out  of  which  the  writ  proceeds,  may  order  the 
<<  iflues  levied  from  time  to  time  to  be  fo/d^  and  the  money  arifing 
<<  thereby  to  be  applied  to  pay  fuch  cofts  to  the  plaintiff  as  the 
'<  faid  court  (hall  think  juft,  under  all  the  ctrcumftances,  to  order  ; 
**  and  the  furplus  to  be  retained  until  the  defendant  (hall  have 
'(  appeared,  or  other  purpofe  of  the  writ  be  anfwered."  With  a 
provifo,  that  <<  when  the  purpofe  of  the  writ  is  anfweied,  tbea 
'<  the  faid  ifTues  (hall  be  returned;  or  if  fold,  what  (hall  remain  o£ 
**  the  money  ari(ing  by  fuch  fale^  (hall  be  repaid  co  the  pany  dif- 
•*  trained  upon/' 

.  4*  The  above*cited  ftatute  has  been  conftrued  to  extend  to  all 
*    writs  of  diftringas^  and  not  to  be  confined  to  fuch  as  concern  pri- 
vilege of  parliament  only.    Raian  v.  F/ajftow,  5  Smr.  ^jz6. 
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upon  a  peace  warrant.    To  the  charge  exhibited  againft  him  be*       '  { 
fore  the  juftice  Mr.  Kelty  gave  bail,  and  was  difmtfied  with  a  direc-  ' 

tion  to  the  conftable  to  condu£l  him  unmolefted  back  to  the  terge 
of  the  court.  But,  notwithftanding  fuch  direAion,  while  return* 
ing,  he  was  apprehended  by  a  (heriff's  officer,  who  imprifoocd 
.him  on  a  civil  procefs.  Mr.  Kelly  applied  to  be  difcharged  out  of 
cuftody,  on  the  ground  that  this  arreft  was  illegal ;  but  the  court 
ref ufed  to  grant  the  motion,  declaring  that  the  prefent  cafe  ftood 
precifely  on  the  fame  footing  with  an  arreft  within  the  verge  of 
the  court,  without  an  order  of  the  board  of  Green  Cloth,  and  thai 
the  party  muft  refort  to  his  remedy  againft  the  officers  for  infringe 
ing  the  privileges  of  that  board,  but  that  they  could  not  difcharge 
him. 


I  X  5.  Defendantf 


5*  Defeodanti  before  the  adion  commencedf  quitted  the  king^ 
doni}  leaving  his  mother  an  poficflion  of  his  houfe  and  goods  ; 
plaintiflF  having  ferved  a  fummons  to  appear  at  the  houfe,  diftrained 
the  goods  to  compel  an  appearance,  and  on  an  application  to  the 
court  that  the  levy  (hould  be  reftored,  the  proceedings  wereholden 
regular.     Stasnn  w  Jobannotf  i  Bef.  ^  PuL  Rep,  2oo. 

6.  It  is  ordered,  that  in  all  writs  of  dj/lringas,  returnable  on  the 
laft  day  of  term,  the  plaintiff  (hall  be  at  liberty  at  the  rifing  of  the 
court  to  move  to  increafe  iffiies  on  the  alias  or  pluries  ^ftringas^ 
to  be  iflued  thereupon  on  the  following  day,  in  cafe  no  appearance 
(hall  then  have  been  entered.  And  alfo  that  in  like  cafes  where 
a  dijlringas  (hall  be  returnable  on  the  laft  day  of  term,  and  iflites 
thereupon  levied,  the  platntilF  (hall  be  at  liberty,  at  the  riGng  of 
the  court,  to  move  for  leave  to  fell  fuch  iifues  to  pay  theco(ts  of 
fuch  iiftringas  or  diftringafis.  Reg.  Gen.  C  P.  T.  38  G.  3.  I  B^. 
(J  PuL  212. 

(G)  At  what  Time  Procefs  may  be  executed.        rvts.  si^ 


w^^'om 


I.  pORMERLY  a  copy  of  the  procefs  muft  have  been  ferved  on 

^  the  defendant  i^re  the  rt- turn  day,  bat  now  it  is  hoMea 
that  fervice,  at  any  time  after  the  rifing  of  the  court  on  the  return 
day,  is  fufficient.     2  Btirr.  812.     x  Term  Rep*  193. 

2.  The  cii/fos  hrevium  is  to  endorfe  on  every  writ  on  what  day  and 
at  what  time  it  is  filed.*    Reg.  Gen.  T.  33  G.  3.    3  Term  Rep.  787. 

3*  It  is  irregular  if  a  capias  be  ferved  after  the  date  of  the  re- 
turn, and  if  there  be  not  15  days  between  the  tejh  and  return* 
JFiale  v.  Fui/ert  i  H.  BL  222.  But  if  the  defendant  take  the 
declaration  out  of  the  office,  he  thereby  waves  all  preceding  irre- 
gularity.    lUdm 

4.  If  a  defendant  be  arrtfted  after  the  writ  is  retarnable,  the 
officer  cannot  legally  detain  Jiim  (though  for  the  fiiorteft  time) 
until  the  writ  be  continued.     Loveridge  v.  Platftowj  2  H.  Bl,  29* 

5*  Service  of  a  laiitat  at  eigbt  o'clock  in  the  evening  of  the  re« 
turn  day  is  good,  though  the  declaration  be  left  in  the  office  in 
the  courfe  of  the  fame  day.  Robert/on  v.  Douglas,  i  Term 
Rep.    192* 

6.  So,  in  th^  cafe  of  Ward  v.  Wilhinfon^  the  court  refufed  to  fet 
afide  the  proceedings,  though  the  notice  o^  declaration  was  not 
ferved  till  half  after  ten  at  night,     i  Term  Rep.  192.  {a). 

7.  Service  of  notice  of  declaration  on  a  Sunday  is  bad,  thou^ 
the  defendant  accept  it  knowing  it  to  be  irregular.  Morgan  r. 
Johnfin,  I  H.  Black.  628. 

8.  A  defendant  muft  not  be  fenred  with  procefs  whilft  he  !• 
attending  at  any  of  the  courts  at  Wetlmtnfier.     2  &tra.  1094. 

9.  Service  of  mcfne  proce(s  on  the  return  day  is  good  in  C.  B. 
at  well  as  in  B.  R.    Gen.  R.   P.  8  G.  3.     2  Wilf.  372. 

i^  Where  a  writ  is  returnable  on  a  Sunday f  it  mult  be  executed 
at  lateft  on  the  SaSurdaj^  and  whore  a  detendant  in  fuch  cafe 

waa 
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WM  $rf(eA(4l  jM  Monday  iii«roing»  and  detained  till  the  writ  was 
renewed^,  the  arieft  was  held  illegal.  .  Loveridge  v.  Ptasfiwo^ 

^y^"'^  (H)  Who  may  execute  it. 

!•  |N  particalaT  franchffea  and  jurifdiAions,  the  proper  officer 
^  there  fiiould  execute  the  procefs.     Stat,  5  G.  2.  c*  27./  3. 

2.  Service  is  good,  though  in  a  liberty,  and  not  by  a  proper 
officer:  but  the  party  injured  may  bring  his  adion.     Barnes^  404. 

3*^  Prdccfs  dire£l<:d  to  the  (herifF  of  Kint  ftsrved  in  the  Cinque 
Pariii  is  bad ;  it  ihould  be  teft.  cap^  to  the  conftable  of  Dweit 
C^.     Barnes^  422. 

4.  In  ^  cmnty  paliUinif  the  (heriflp  zCts  not  by  Ttrtue  of  an  im- 
mediate and  direct  authority^  btit  by  Tirtue  of  a  mandate  from  the 
officer  to  whom  the  writ  is  direded  ;  but  if  the  writ,  in  fuch  cafe, 
be  diredcd  immediately  to  the  flieriflF,  without  fuch  intenrention, 
he  is  bound  to  execute  it,  and  a  bail  bond  taken  on  the  arreft,  is 
legal*     Jackfon  v.  Hunter^  6  Term  Rep.  71. 

5.  Where  the  (her  iff  having  dire^ed  a  warrant  to  A.  and  all 
his  other  officers  to  arrtft  JB.,  A.  aftefwards  inferted  therein  the 
Ajame  of  C,  it  was  holden  that  the  warrant  was  illegal,  and  the  arreft 
by,C«  confequently  void»    Houfin  v.  Barrow^  6  Term  Rep,  122. 

f7ViB.  54r.       (I)  What  (hall  be  faid  a  good  Arreft  in  Law. 

I.   A  N  officer  to  whom  a  warrant  is  intended  to  be  direAed, 
/^  cannot  arreft  the  party  before  he  has  the  warrant.     If  he 

do,  the  court  will  difcharge  the  defendant  out  of  cuftod  j.  Hall  v. 

Rocbey  8  Term  Rep.  187. 

2*  Whether  the  officer  be  not  bound  to  produce  the  warrant  to 

the  party  arrefted,  if  it  be  demanded  ?     Ik. 

3.  The  officer  cannot  juflify  breaking  open  the  window,  or 
entward  door ;  but  if  once  in  the  houfe,  he  may  break  open  in* 
wwd  doojrs.     Fofier^2^i)y  320. 

4.  Only  the  occupier  and  bis  family,  whofe  ordinary  reCdence 
is  there  have  this  privilege*  The  houfe  of  another  is  not  the 
caftle  of  a  (Iranger.     Ibiid. 

5«  A  warrant  of  the  chief  jufttce  of  JT.  B.  to  arreft  a  party 
^  to  the  end  that  he  may  become  bound,  £^r.  to  appear  at  the 
^  nixtfeffion  of  ojer  and  terminer^*  dc.  means  the  next  feffioa 
after  the  arreft,  and  not  after  the  date  of  the  warrant.  Therefore 
the  officer  executing  it  may  juftify  an  arreft  even  after  the  lapfc 
of  feveral  feffions  fubfequent  to  the  date  of  the  warrant.  It  is 
not  neceflary  to  renew  fuch  warrant  every  feffion,  if  not  execated 
before.     Mayhew  v.  Parker ^  8  Term  Rep*  1 10. 

6.  Where  A.  was  arrefted  at  the  fuit  of  B,  and  difcharged^  the 
fiioriff  not  knowing  that  there  was  alfo  a  detainer  in  his  office  at 

the 
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\ht  fuit  of  C»  an  j  oh  the  Sunday  folio^mg  he  was  aitefted  at 
&/s  fuit,  the  court  difcharged  him  out  of  cuftody,  confidering  the 
arreft  on  a  Sunday  as  an  original  takings  or  as  a  retaking  after  a 
voluntary  efcape  ;  and  in  either  cafe  it  was  prohibited  by  the  fta* 
tute.     Barnes,  373. 

7*  But  after  a  negligent  efcape  the  defendant  may  be  retaken  on 
a  Sunday,  and  that  either  by  the  officer  upon  a  frefh  purfuit,  or  by 
virtue  of  an  efcape  warrant,  for  this  is  not  an  original  taking,  but 
the  party  is  ftill  in  cuftody  upon  the  old  commitment.  "Sir  Wm^ 
Maoris  cafe,  a  Lord  Raym*  1028. 

t.  A  peace  officer  may  juftify  aa  arreft  on  a  reafonable  charge 
of  felony,  without  a  warrant,  although  it  (hould  afterwards  ap- 
pear that  no  felony  had  been  committed  ;  but  a  private  individual 
Cannot.     Samuels.  Payne,  i  DougL  35^. 

9.  A  bailiff  who  has  arrefted  a  prifoner  on  mefne  precefs  may 
tetake  him  before  the  return  of  the  writ»  though  he  voluntarily 
permitted  the  prifoner  to  efcape  immediately  after  the  arreft.  Per 
AJbburft  J.— -The  only  difference  between  an  arreft  on  mefnt  pro* 
vefs  and  an  execution  is  this,  on  the  former  the  bailiff  may  permit 
the  prifoner  to  go  at  large,  provided  he  has  him  at  the  return  of 
the  writ  \  but  in  the  latter  cafe,  if  the  bailiff  voluntarily,  permit 
the  prifoner  to  go  at  large,  though  only  for  a  minute,  he  cannot 
afterwards  retake  him.     Athifon  v.  Mattifin,  2  Term  Rep.  172. 

10.  If  a  party  is  arrefted  in  another  county  by  a  bill  of  JUid" 
dlefex^  the  proceedings  will  be  fet  aGde  for  irregularity.  Devinge 
v.  Dalby.  i  DougL  384*  Borman  v.  Bellamy^  S.  P»  i  Ternk 
Rep.  187. 

11.  To  make  an  arreft  perfe£lly  legal  there  ought  in  the  firft 
place  to  be  a  warrant  for  apprehenGon }  as  in  the  cafe  of  WiU 
Ham  Power,  who  was  indi£led  for  the  murder  of  John  Wilkifon^ 
as  affiftant  to  Mr.  Parke,  an  headborough  fent  to  take  the 
faid  IV.  Power  into  cuftody  for  having  been  guilty  of  riotous  be« 
haviour,  is^c.  When  the  judges  TVilfon  and  Grofi,  who  were  oa 
the  bench,  concurred  with  Mr.  J.  Gould  (who  tried  the  prifoner) 
in  opinion,  that  as  the  riot  was  oyer,  and  there  was  no  authority 
from  a  juftice  of  peace  to  feize  Power,  he  was  illegally  arrefted» 
and  that,  where  a  perfon,  being  deprived  of  his  liberty  illegally^ 
does  an  ^6t  that  caufes  the  death  of  his  affailant,  in  any  manner 
whatever,  certainly  in  law  it  reduces  the  offence  to  manilaughter. 
O.  B.  Sef.  September  1789. 

12.  Bare  words  will  not  make  an  arreft,  but  if  the  bailiff  touch 
the  perfon  it  is  an  arreft,  and  the  retreat  a  refcous.  On  a  motion 
for  an  attachment  againft  three  perfons  for  a  refcous  of  a  perfon 
taken  in  execution,  it  was  objcfled  that  there  had  not  been  a 
legal  arreft,  as  the  bailiff  had  never  touched  the  defendant.  Per  cu* 
friam — ^This  is  a  good  arreft :  and  if  a  bailiff,  who  has  a  procefs 
againft  one,  fay  to  him,  when  he  is  on  horfeback,  or  in  a  coach, 
«<  you  are  my  prifoner,  I  have  a  writ  againft  you/'  upon  which  he 
fubmitSi  turns  back,  or  goes  with  him|  though  tlie  bailiff  never 
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touched  him,  yet  it  is  an  arreft,  becaufe  he  fubmltted  to  the  prcN 
cefs  I  but  if  inftead  of  going  with  the  baiUfF,  he  had  gone  or  fled 
from  him,  it  could  be  no  arrell,  unlefs  the  bailiff  had  laid  hold  of 
him.     Hcrner  v.  BatUn,  B.  R.  Hil.  x  2  G.  2.     BttlL  NL  Fri,  62. 

13.  One  who  is  convidied  on  a  penal  (latutei  cannot  be  appre- 
hended on  a  Sunday f  for  non- payment  of  the  forfeiture,  for  this  is 
a  civil  proceeding.  It  is  in  the  nature  of  zji^fa.  when  on  a  re- 
turn of  nulla  hona^  the  perfon  is  liable  when  firft  a  warrant  is 
iflued  to  feize  the  goods  of  the  defendanti  and  for  want  of  a  dif- 
trefs  the  perfon  is  taken.  Under  the  a£iy  however,  of  2y  Car.  2* 
t.  7.  yi  6.  no  man  can  be  arrefted  on  Sunday^  but  for  treafon, 
felony,  or  a  breach  of  the  peace,  and  this  is  neither.  King  t* 
Mys^^9  I  Term  Rep.  265. 

14.  A  bailiff,  in  the  execution  of  me/ne  prece/s,  may  break  open 
.  the  door  of  a  iodger^z  appartment,  which  is  not  to  be  confidered  as 

his  outer  door,  and  the  ftreet  door  being  open,  the  officer  has 
a  right  to  force  open  the  chamber  door,  the  defendant  being  in 
the  room,  and  refuCng  to  open  it.     Lee  v.  Ganfil^  1  Cowp.  u 
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i7Vim  54a.  (A)  In  what  Cafes  a  BUI  may  be  taken  pro  Confejfo. 

I.'  A  FTER  goods,  or  a  real  eilate,  are  feized  upon  a  fcquef- 
^^  tration  for  want  of  an  anfwer,  the  plaintiff  may  ftill  pro- 
ceed till  he  has  got  the  bill  taken /ro  confejfo.     2  AtL  ai.     1739* 
J)awfy»  Davies. 

2.  Where  there  is  an  amended  bill  and  no  anfwer  to  it,  the 
plaintiff  is  entitled  to  a  decree  pro  confejfo^  abffra^ed  from  any 
proceedings  in  the, original  caufe.     Ib'td^   Dubit. 

3.  Whether  the  court  can  take  a  bill  pro  confeilb,  where  an  anfix>er 
has  been  put  in  which  is  reported  infujfficieni*     ^4are»     Ibid* 

4.  If  defendant  demur,  and  the  demurrer  be  over-ruled,  and 
the  defendant  ordered  to  anfwer,  if  he  refofes,  the  bill  may  be 
taken /r0  confej/o*     1  Harr,  Ch.  Prac,  8  edit*  276. 

5.  if  a  Quaker  reiFufe  to  put  in  his  anfwer  upon  afiirmalioD, 
the  bill  maybe  taken  pro  confejfo.     \  Harr.  203.  8  edit* 

'  6.  Although  a  defendant  has  appeared  and  anfwered  the  ori- 
ginal bill,  if  he  cannot  be  found  to  be  ferved  with  a  fubpoena  to 
anfwer  the  bill  of  revivor,  plaintiff  muft  proceed  under  5  G.  a. 
c*  25.  to  have  the  bill  taken /f a  CQnfeJfo*  1  Bro.  Cha.  Rep.  127. 
1786.    Henderjon  ?•  Meggs. 

7.  After 
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^.  After  an  order  that  a  bill  be  taken  pro  confejfo^  merely  put- 
ting in  an  anfwer,  is  not  fufficient  to  fet  afide  the  orden  2  Bro. 
'Cha.  Rep*  2*]^.     l?^?*     Williams  v.  Thompfon, 

8.  Bill  for  an  account  taken  pro  confejfo  againd  furviving  ex- 
ecutor and  devifee  in  truft.  3  Vef.jun.ii.  i7P5*  Shaw  v. 
WTright. 

9.  Information  decreed  to  be  taken  pro  confejfo  upon  two  infuf- 
iicicnt  anfvers.  3  f  ^  yr/zi.  209.  1796.  Attorney-General  y. 
dToung. 

10.  Where  there  is  only  one  defendant,  after  all  the  procefs  of 
contempt  for  want  of  an  anfwer,  the  bill  may  be  ordered  to  be 
taken ^ro  ^0/7/^  upon  motion.  3  Vefjun.y]X.  ^IVl'^  Sea.^ 
grave  v%  Edwards.  ^ 

11.  The  Matter  of  the  Rolls  refufed  to  make  an  order 'upon  the 
5  G.  2.  c.  2j[*  for  the  purpofe  of  having  the  bill  taken  pro  confeffo^ 
without  an  affidavit,  according  to  the  *8th  feCtion,  that  the  de- 
fendant had  been  in  England  within  two  years  before  the  fubpocna 
iflued.     ^Vefjun.  I.     I79f-     Neale  \.  Morris* 

12.  To  obtain  an  order  for  taking  the  bill  pro  confejfo  under  the 
Jlat.  the  affidavit  mud  (late  that  the  defendant  has  been  in  England 

within  two  years  before  the  fabpoena.     5  Vefjun.  ii8«    Bijbop 
ef  Win'chefler  v.  Beavor, 
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i[B)  Of  what  Things   or  Adions^  and  for  what  i7vift-stf> 
Caufes  it  lies  (where)  the  Judges  (before  whom 
the  Gaufe  is  brought)  have  not  any  Jurifdiftion. 

1.  tN  all  cafes  where  inferior  courts  aflume  a  jurifdi£^ion»  or  hold 
^  plea  of  a  {matter  not  properly  cognizable  by  them,  the  party 
Inay  ftay  their  proceedings  by  prohibition,  but  fuch  prohibition  can 
only  regularly  be  obtained  by  it  appearing,  on  oath  made,  that  the 
fa£l:  did  arife  out  of  the  jurifdi£iion,  and  that  the  defendant  ten- 
dered a  foreign  plea^  which  was  refufed  ;  but  no  affidavit  is  ne« 
ceflary  where  un  the  face  of  the  declaration  the  matter  appears  to 
be  out  of  the  jurifdiAion.    Anon,  i  Peere  Will.  475. 

2.  A  motion  was  made  for  a  prohibition  to  be  dire£ted(to  the 
flieriflTs  court  in  Briftol^on  fuggeftion  that  caufes  of  a£lion  arifmg 
out  of  the  jurifdidlion  of  the  (herifPs  court  ought  not  to  be  fued 
there  \  aad  this  motion  was  made  in  behalf  of  the  defendant^  in 
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dti  a£lion»  before  he  had  appeared  to  (lay  proceedings  in  the  cotirt^ 
who  proceeded  to  attach  his  goods  in  the  hands  of  a  garniQiee; 
and  the  motion  was  oppofed,  becaufe  the  defendant  totild  not 
pray  a  prohibition  on  fuggeftion  of  a  matter  which  he  ccmld 
not  plead ;  and  as  here  he  could  not  plead  this  before  perform- 
ance, fo  he  ought  not  to  make  fuch  a  motion  before  appearance. 
And  per  Holt  C.  J.«^A  man  (hall  not  plead  to  the  jurifdidioa 
until  he  appear ;  but  if  the  original  caufe  of  aSion  arofe  out 
of  the  jurifdi£lion  of  the  court,  the  garnifliee  may  plead  it; 
but  if  it  were  debt  on  a  (imple  contrafl,  it  is  attachable 
where  the  perfon  of  the  debtor  is.  Cook  ▼•  LUenfe^  i  Lord 
Xoym.  346. 

3.  A  prohibition  will  be  granted  to  a  court  of  appeal  where  it 
appears  that  they  have  no  jurifdidion  over  the  fubje£l- matter, 
even  after  they  have  remitted  the  fuit  to  the  court  below,  and 
awarded  cods  againft  the  appellant,  and  though  the  party  apply- 
ing for  a  prohibition  appealed  to  that  court.  Darby  f .  Cozens, 
1  Term  Rep.  552. 

4.  Where  the  fubje£l  of  a  fult  in  an  inferior  court  is  within 
the  jurifdifiion  of  that  court,  though  in  the  proceeding  a  matter 
be  (tated  which  is  out  of  its  jurifdi^lion,  yet,  nnlefs  it  is  going  on 
to  try  fuch  matter,  a  prohibition  will  not  lie.  Dutens  v.  Robfen, 
1  H.  Black.  100. 

5.  Courts  martial,  courts  of  admiralty,  and  courts  of  prize,  are 
all  liable  to  the  contiolling  authority  of  the  courts  at  Wefltmnjler  : 
the  general  ground  of  prohibition  being  an  excefs  of  jurifdidion 
when  they  aflume  a  power  in  matters  not  within  their  cognizance, 
or  a£t  contrary  to  the  rules  of  an  a£l  of  parliament  made  to  limit 
their  authority.  That  they  have  decided  wrong,  or  that  there  is 
error  in  their  proceedings,  may  be  ground  of  appeal  or  review, 
but  not  of  prohibition,  thtre  being  no  ground  for  the  interference 
of  the  courts  at  Wejlminjler  where  the  matter  is  clearly  within  the 
jurifdidion  of  fuch  iniferior  courts.     2  H.  Black*  100,  ici.  107. 

6.  ^€re.  Whether  the  mifinterpretation  of  a  ftatute  by  an 
inferior  court,  the  confideration  of  which  arifts  incidentally  in 
the  courfe  of  a  proceeding  which  is  confefled  to  be  within  its 
jurifdidion,  be  a  ground  for  a  prohibition  ?  Wliether  it  be  not 
rather  a  matter  of  appeal  ?  But  clearly  in  fuch  a  cafe  a  prohi- 
bition will  not  lie,  unlefs  it  be  made  appear  to  the  fuperior  court, 
that  the  party  applying  for  the  prohibition,  has,  in  the  courfe  of 
the  proceedings  in  the  inferior  court,  alleged  a  ground  for  a  con- 
trary interpretation  of  the  llatute  on  which  he  applies  for  the 
prohibition,  and  that  inferior  court  has  proceeded  notwithftand- 
ing  fuch  allegation.     2  H.  Black.  533. 

7.  Where  the  inferior  court  has  cognizance  of  part  of  the 
charge,  though  not  of  the  reft,  the  ^court  of  B,  R.  will  not 
grant  a  prohibition.      Car/lake  v.  Mapledoram,  1  Term  Rep.  473. 

8.  Prohibition  fhall  go  to  the  admiralty  in  a  fuit  for  the  wages 
«f  the  mailer  of  a  fliip.     Day  v«  Snelgrove,  i  Com,  Rep^  74. 

9.  If 
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9.  If  the  defence  dated  on  the  proceedings  below  is  fuch,  as^ 
if  truci  oufts  the  inferior  court  of  its  jurifdi£lion,  (as  where  the 
p^Tty  fets  up  a  modus  in  anfwer  to  a  fuit  for  tithes)  although 
there  has  been  an  interlocutory  fentence  in  favour  of  the  parfon, 
andf  on  an  appeal,  that  fentence  has  been  confirmed,  and  eofts 
awarded,  the  party  fued  may  have  a  prohibition  both  to  the 
original  court,  and  to  the  court  of  appeal,  to  ftay  execution  for 
the  cofts.     Darby  Y,  Cozens j  i  Term  Rep.  552. 

10.  The  court  will  grant  a  prohibition  of  the  pro£tor  or  other 
officer  of  the  fpiritual  court  to  fue  there  for  his  fees.  Pearfon  v. 
Campion^  2  Dougl,  629. 

1 1*  The  court  of  B.  R»  granted  a  prohibition  to  ftay  a  fuit  ia 
the  fpiritual  court  for  breaking  open  a  cheft  in  the  church,  and 
taking  away  the  title  deeds  to  the  advowfon,  becaufe  only  an  ac- 
tion of  trefpafs  or  trover  could  be  maintained  in  the  temporal 
courts  for  the  recovery  thereof.     Gardner  v.  Parker ^  4  Term  Rep. 

35'- 

12.  Prohibition  lies,  if  executor  libels  for  taking  a  thing  with* 

out  his  confent,  which  defendant  pretends  was  donatio  mortis^, 
caufa^  for  it  may  be  tried  by  an  adion  of  trover.  Thompfon  v.  Batty^ 
Stra.  777. 

13.  If  there  be  a  fuit  for  removing  a  parifli  clerk,  inA  punifli* 
ing  him  for  immoralities  puniftiable  by  the  temporal  laws,  there 
may  be  a  prohibition  as  to  all  but  the  deprivation,  but  not  as  to 
that.     Town/end  V.Thorpe y  i  Stra.  'j^6. 

14.  If  a  man  libels  for  tithes  in  kind,  and  defendant  infifts  on 
a  moduSf  but  permits  the  fpiritual  court  to  proceed  to  fentence,  he 
is  too  late  to  apply  for  a  prohibition.  Ojffey  v.  Whitehall^  Mich. 
1717,  in  Sc.  Bunb,  17, 

15.  If  eccled^ftical  court  refufes  a  plea  of  parol  agreement 
with  the  agent  of  the  impropriator  for  purchafe  of  the  tithes^ 
the  corn  being  then  fevered,  prohibition  goes.  Chave  v.  Calmel^ 
2  Burr.    1873. 

16.  If  a  modus  is  pleaded  to  a  libel  for  tithes  by  the  vicar,  and 
the  defendant  applies  for  a  prohibition,  on  a  fuggeftion  that  the 
tithes  are  due  to  the  impropriator,  yet,  if  it  appears  that  they  arc 
examining  witnefles  below  to  the  modus^  prohibition  fliall  go. 
flood  Vt  Heiden,  3  Bur.  203. 
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»7V«-  sso>  (C)  Jurifdi^ion  fpirliual 

I.  ^HE  general  {^rounds  of  a  prohibition  to  th^  ecclefiaftical 
^  court  are  either  a  defe£i:  in  the  jurifdiAton,  or  a  defc£l  in 
the  mode  of  trial.  If  any  fa£l  be  pleaded  in  the  court  below,  and 
the  parties  are  at  iflue,  that  court  has  no  jurifdidiion  to  try  it,  be- 
caufe  it  cannot  proceed  according  to  the  lules  of  the  common 
law,  and  in  fuch  cafe  a  prohibition  lies.  Or  where  the  fpiritual 
court  has  no  original  jurifdi£lion,  a  prohibition  may  be  granted, 
^ven  after  fentence.  But  where  it  has  }urifdi£Vion,  and  gives  a 
wrong  judgment,  it  is  the  tubjefl-matter  of  appeal,  and  not  of 
prohibition.  Per  Lord  Kenyon.  Leman  v.  Gou/ty,  3  Term  Rtp.  4« 
And  Fide  2  Burr.  813. 

2.  The  fpiritual  court  may  compel  the  churchwardens  to  de- 
liver in  their  account,  but  cannot  decide  on  the  propriety  of  the 
charges.  Therefore  if  they  take  any  ftep  after  the  accounts  arc 
delivered  in,  it  is  an  excefs  of  jurifdidtion^  for  which  a  prohibl- 
'tioil  will  be  granted,  even  after  fentence.     Hid.  3  Term  Rep»^* 

3.  "Where  a  modus  is  pleaded  in  an  ecclefiaftical  court,  a  pro- 
hibition may  be  granted  any  time  before  final  fentence.  Dartj 
y.  Cozens f  1  Term  Rep.  55  2» 

4.  Prohibition  to  the  fpiritual  coyrt  to  try  proceediags  for  re- 
ftoring  a  parifli  clerk,  (hall  be  granted  :  for  the  ^cc  znd/ees  are 
of  temporal  cognizance.     Tarrant  v.  Haxby^  i  Burr.  367. 

5.  Prohibiiion  to  the  fpiritual  court  granted  (even  sd'ter  affirm- 
ance upon  appeal}  againft  a  decree  for  a  creditor ^  who  had  cited 
an  adminidratrix  to  bring  in  an  inventory,  and  (it  being  brought 

^  in)  had  obje£lcd  to  it.     The  couxt  held  tht  fpiritual  court  to  have 

mjuri[diEiion.     Catchoide^  Widow ^  ?5*r.  v.  Ovivgtoriy  3  Burr.  1922. 

6.  Prohibition  denied  afterCentence,  where  the  defendant  be- 
low had  fet  up  feveral  cuftoms  refpe£ling  tithes,  but  had  fubmitted 
to  trial.     Full  v.  Hutchim^  Cleric  2  Covjp.  424. 

7.  Where  a  matter  is  properly  triable  at  common  hw,  prohi* 
hition  lies  before  fentence.  But  if  a  party  fubmit  to  trial,  it  is  after- 
wards too  late.     Rid. 

8.  Prohibition  lies  after  fentence ,  if  the  ecclefiaftical  court  has  no 
cognizance  of  the  caufe,  othtrwife  if  there  be  only  a  defe8  of  trial. 
Ibid.^ 

g!  In  the  vacation  time,  one  may  refort  to  the  Chancery,  and, 
upon  a  fuggeftion  that  the  fpiritual  court  has  proceeded  to  grant 
adminiftration  to  a  wrong  perfon,  may  have  a  prohibition  out  of 
that  court  into' A  R.  or  C.  B.  Per  Holt  C.  J.  Blackhrougb  r. 
Davis^  I  P.  JVms.  43.  476. 

10.  Where  the  queilion  is,  whether  the  reQor  or  vicar  be  en- 
titled to  tithes,  no  prohibition  lies.     Drake  v.  Taylor^  I  Stra.  87* 

11.  Prohibition  to  a  fuic  in  the  fpiritual  courr,  for  marrying 
without  banns  or  licence,  fince  the  (tat.  22  G.  2.  c.  33.  /  8.  by 
which  it  is  made  felony,     Campbell  v.  Aldricb,  C.  B.  2  IFiif.  79. 

12.  Where 


T2.  Where  the  right  to  tithes  is  admitted,  and  a  queftioo  arifes 
between  the  re£lor  and  vicar,  to  whom  they  are  payable  ;  that 
quedion  is  triable  in  the  fpiritaal  court,  and  c6nfequently  the 
common  law  courts  will  not  grant  a  prohibition.  ChtefmanY. 
Hoby,  mUa'  Rep.  680. 

13.  Whether  or  not  the  fpiritual  court  has  jurifdifiion  over  a 
caufe  depends  not  on  the  parties  being  eccleHaftical  perfons^  but 
on  the  nature  of  the  queftion  in  difpute.     Ibid, 

14.  Where  there  is  a  legacy  to  the  executor,  the  fpiritual  court 
cannot  entertain  a  fuit  for  diftribution  of  the  furplus  among  the 
next  of  kin  under  the  (latute.  Haiten  v.  Hattin,  2  &tra.  865* 
Edwards  v.  Freeman^  2  P.  Wms,  441. 

(G)  For  Seats  in  the  Church.  xfn^jgo. 

1. 1 F  one  has  a  prefcription  to  have  a  feat  in  a  church,  and  the 
^  feats  are  pulled  down  without  his  confent,  and  new  ones 
built  by  the  ordinary  on  part  of  the  place  where  the  old  one  wasy 
though  he  have  as  much  feat  as  he  had  before,  only  not  in  the 
fame  place,  it  is  illcg-Al,  and,  if  the  fpiritual  court  interpofe,  pro* 
hibition  lies.     Archer  v.  Sweetnam^  HiL  1 1  G.  i. 

2.  If  there  are  reciprocal  prefcriptions  to  a  feat  in  a  churchy 
prohibition  tics  -,  for  they  adjudge  one  to  be  goo^.  Paxton  v* 
Knight^  I  Burr.  312. 

3.  One  was  fucd  in  the  fpiritual  court  for  diftarbin^  a  perfon 
in  his  feat  in  the  church,  and  now  fuggefted  for  a  prohibition  that 
he  purchafed  an  ancient  houfe  with  this  feat  belonging  to  it,  to 
him  and  his  heirs,  which  was  pleaded  below,  l-'er  cur.  This  is 
enough  to  (hew  the  temporal  right  is  in  queftion  ;  and  a  pro* 
hibitioEi  was  awarded.     JVicker  v.  Cheljham^  i  Wilf.  1 7. 

(K)  Jurifdidion,     Reparation.     Ornaments.        n^w^iUi 

I.  PROHIBITION  (hall  not  be  granted  where  it  will  not  be 
'^  material.     As  to  flop  the  prerogative  court  from  proceeding 
to  grant  a  faculty  for  an  organ  in  the  church.     Butterworth  v,  * 

tValk'er,  3  Burr.  1689- 

\.  The  confent  of  the  pari(h  is  not  nectfTiry  to  the  ordinary  on 
the  eccle(ia(lical  conrt's  ordering  an  organ  to  be  ere£led  inthe 
church.  But  the  pariih  cannot  be  charged  with  the  expence,nor 
^ith  the  repair^  or  with  any  ne^  ornameniSi  without  their  confent. 

aid. 

3.  No  prohibition  lies  to  a  fuit  of  the  ordinary  to  deface  orna« 
mcnts  (as  arms)  fet  up  in  a  church  without  his  confent*  Palmer 
V.  Bifiop  ofExon^  %5ira.  1071. 

4.  The  ordinary  cannot  puni(h  a  (in^le  trefpafs  committed  oa 
the  body  of  the  church,  which  does  not  binder  the  fervice,     Bin^ 
fied  v.  CollitiSi  Bunb.  229. 

N  n  4  S-  If 
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5.  If  in  a  difpute  before  the  ordinary  about  ereQing  a  monu- 
ment,  one  appeals  to  the  archesi  fuch  appeal  liesi  and  no  prohibit 
tion  (hall  go.     Cart  v.  Marjb^  Andr.  69, 

6.  A  prohibition  was  granted  on  a  libel  to  charge  a  man  to  the 
repair  of  the  church  in  refpe£l  of  a  light-houfe,  after  fentenceand 
an  appeal  to  the  delegates*  Reiow  t.  Bickerton,  in  Sc,  T*  1721. 
Bunb.  81. 

7.  Prohibition  was  moved  for  to  the  confiftorj  court  of  the 
Bifliop  of  Exeter^  where  the  party  was  libelled  againft  for  a  nte 
aflefled  by  the  churchwardens  by  cudom  for  repair  of  the  church, 
as  well  the  chancel  as  the  nave  of  the  church.  And  refolved, 
I.  That  the  parifhioners  and  not  the  churchwardens  ought  to 
aflefs  th^  rate.  2.  That  the  parfon  ought  to  repair  the  chancd, 
and  not  the  parifliioners,  but  that  the  parifhioners  ought  to  repair 

2,  the  nave  of  the  church.     And,  by  Holt,  C.  J.,  by  the  canon  law 

the  parfon  ought  to  repair  the  whole ;  but  by  the  cuftom  of  Eng' 
landf  the  parfon  (hall  repair  the  chancel,  and  the  parifliioners  the 
nave  of  the  church.  And  by  the  cuftom  of  London,  the  parifliion- 
ers (hall  repair  the  chancel  alfo.  But  Rokeby,  J.  was  of  opinioOi 
that  the  paridiioners  ought  to  contribute  to  the  charge  of  the  or^ 
xiaments  of  the  chancel ;  but  Holt  doubted  of  that.  Then  it  was 
moved,  that  a  prohibition  (hould  be  granted  only  qyad  the  fuit 
for  the  rate  for  the  chancel :  but  refolved,  that  the  prohibition 
fliall  be  for  the  whole,  becaufe  it  is  but  one  rate  and  entire  i 
but  if  a  man  libel  for  two  diftin£):  things,  the  one  of  which  is  of 
ccclefiaftical  cognizance,  and  the  other  not,  a  prohibition  (hall  be 
granted,  quoad  that  which  is  of  temporal  cognizance,  and  they  of 
the  court  chriftian  (hall  proceed  for  the  other.  Therefore  in  the 
principal  cafe  a  prohibition  was  granted.  Penfe  ▼.  Proufe^  1 14* 
Raym.  59. 

8.  Prohibition  does  not  lie  to  a  fuit  in  the  ecclefiaftical  court 
againft  a  Quaker  for  repairs  of  the  church  on  ftat.  7  (iT  8  ^-  3* 
c,  34.  thotjgh  the  zGt  gives  a  remedy  before  juftices  of  the  peace, 
for  the  old  remedy  is  not  taken  away  :  nor  in  the  cafe  of  fmall 
tithes  under  ftat.  7  ^  8  ^.  3*  f.  6.    Fort.  347. 

i7Vm.  s<».  (N)  What  Jhall  he  /aid  a  Defamation  fpiritud  to 

maintain  a  Suit  in  the  Ecclefiaftical  Court. 

1.   A  Prohibition  was  moved  for  to  a  fuit  in  the  fpiritual  court 
^^  for  calling  a  womznjUt  andjlrumpet:  and  denied,  ioxpcr 
cur.,  they  are  charges  of  incontinence,  and  the  fignification  of  them 
well  known.     Fergufon  v.  Cuthhert^  Stra.  822* 

2.  Libel  in  the  fpiritual  court  for  thefe  words,   ^<  MoU  Winter 
is  a  whore  and  a  common  whore,  and  plyer  in  a  bawdy-hoofe. 
Prohibition  moved  for  and  refufed  after  fentence.     Head  T* 
Winttr. 

3.  If  motion  and  rule  to  ftiew  caufe  be  before  fentence  girep 
below  for  calling  a  woman  whore,  in  London^  but  rule  not  fcrvcd 


tlil  after  fentence,  prohibitton  (hall  not  go.     Seliy  v.  Tori,  Trin* 

10  {^  1 1  G.  2.     Note^  This  is  faid  to  have  been  ruled  on  another ' 

point  alfoy  tnz.  That  in  the  recital  of  the  libel  in  the  fuggeflrion, 

the  words  are  faid  to  be  fpoken  in  the  parifh  of  Saint  B.  in  London, 

or  in  parts  near  adjacent  i  if  it  had  appeared  by  the  proceedings  or 

by  affidavit,  (which  was  now  too  late)  to  be  mLondony  prohibition 

ought  to  (land,  for  the  fpiritual  judge  had  no  jurifdid^ion.     Sarby 

an4  Wije  v.  Tori,  Andr.  7.  {a).  (*)  n.  B.- 

This  it  con- 
trary to  the  cafe  of  Argyle  v.  Hunt,  i  Stra.  187.  and  Cook  v.  Wiogfieldy  Ibid,  555.  where  prohibittoa 
was  denied  for  the  word  vfbtrt^  though  it  appeared  on  the  face  of  the  proceedings  10  be  fpoken  in  Loodom 

4.  To  fupport  prohibition  to^the  confiftory  court  of  London  for 
calling  whore  in  London,  there  muft  be  affidavit  of  cuftom,  and 
that  the  word  was  fpoken  there.  Tbeyer  v.  Eaftnvick,  4  Burr. 
2032. 

5.  When  fcandatous  words  are  fpoken  of  the  fun£lion  of  a  fpi* 
ritual  perfon  a  prohibition  (hall  not  go.     Anon,     i  Com,  25. 

6*  Words  which  do  not  dircdly  charge  the  party  w^ith  being  a 
whore  are  not  fuch  whereon  the  iurifdidion  of  the  fpiritual  court 
ought  to  be  difallowed.     Sttwardv*  Alien,  i  Com.  23 ;• 

7.  Prohibition  (hall  be  granted  to  the  fpiritual  court  where  a 
libel  is  for  words  fpoken  of  a  clergyman  which  are  a£ttonable  at 
common  law.     Hall  v.  Downes,  in  C.  B.     2  Com.  308. 

8.  No  prohibition  lies  for  the  words,  Tou  are  a  bawd,  for  it  ia 

not  a  charge  of  keeping  a  hawdyboufe,  which  is  puni(hable  as  a  \ 

temporal  offence.     Loclej  v.  Dangerfield,  2  Stra.  1099. 

9.  Thefe  words  fpoken  of  a  woman,  <<  I  have  kept  her  com^ 
pany  thefe  feven  years ;  (he  bath  given  me  the  bad  diforder,  and 
three  or  four  other  gentlemen,"  are  nqt  adlionable,  becaufe  they 
may  refer  to  a  time  paft.  And  no  prohibition  will  be  granted  to 
a  fpiritual  court  in  which  a  fentence  has  been  pronounced  on  a 
libel  for  this  charge.     Car/lake  v.  Mapledoram,  2  Term  Rep.  473. 

10.  Where  prohibition  is  prayed  for  a  matter  not  appearing  on 
the  face  of  the  proceedings  to  be  out  of  the  jurifdidion,  the  fii^g* 
geftion  muft  be  verified  by  affidavit :  therefore  though  there  is  a 
cuftom,  and  that  cuftom  verified  by  affidavit,  that  whore,  and 
calling  a  woman  whore,  is  punt(hable  at  Briftol  by  the  common 
law,  yet  if  there  is  not  an  affidavit  that  the  words  were  fpoken  ia 
Briftol,  prohibition  (hall  not  go.  Hinds  v.  Thompfon,  Andr.  299. 
Priver  v.  Driver,  ibid.  304. 

II •  Tet  a  rule  was  granted  to  (hew  caufe,  why  prohibition 
(hould  not  go  for  calling  a  woman  Jlrumpet  in  Briftol,  though 
Acre  wft  PQ  affidavit  of  the  cuftom.   p9W€r  v.  Sbaw^  i  WUJ*  62f 
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iSViDjs^  (D.  a.  2)  Proceedings.     What  rauft  be  done  in  or- 
der to  get  a  Prohibition, 

I.  'T^HERE  mud  be  an  affidavit  that  the  copy  of  the  libel  is  i 

*     true  one*     Barnes,  427.      • 

2.  If  a  civilian  cannot  be  got  to  argue  for  it,  none  (haU  be  heard 
againft  it.     Barnes^  428. 

J.  If  the  ecclefiaftical  court  clearly  appears  to  have  jurifdiAIon, 
dnd  have  pronounced  fentence,  the  court  wili  not  even  grant  a 
rule  to  (hew  caufe.     Symrty,  Symis,  2  Burr.  813. 

4.  Where  there  is  no  defeSius  juriJdiSiioms,  but  only  iriatims^ 
the  defendant  muft  plead  it  below,  and  have  his  plea  difallowed, 
before  he  can  be  entitled  to  a  prohibition.     Buller^s  N.  P.  219. 

5.  Where  a  perfon  is  fued  in  the  ecckfiaftfcal  court  for  a  feat 
in  the  church,  if  he  would  obtain  a  prohibition  and  ouft  the  ordi- 
nary jurifdi£lion,  he  muft  (hew  fuch  a  legal  title  as  can  be  tried 
in  the  ecclefiaftical  court,  which  can  only  be  by  prefcription ;  aad 
pretfcription  can  in  fuch  cafe  be  no  otherwife  proved  than  by 
Ibewing  repairs*    BuI/erYN.  P.  219. 

6.  Where  the  matter  fuggefted  for  a  prohibition  appears,  oo 
the  face  of  the  Hbel,  to  be  out  of  the  }urtfdi&ion  of  the  inferior 
€oiirty  an  affidavit  of  the  truth  of  the  faggeftion  is  never  infifted 
on ;  but  if  it  does  not  appear  on  the  face  of  the  libel,  or  if  a  prohi- 
bition is  moved  for,  for  more  than  appear.s  on  the  face  of  the 
libel,  to  be  out  of  their  jurifdiAion,  there  ought  to  be  an  affidarit. 
1  P.  JVffts,  477.     ^ftdr,  304. 

7.  On  moving  for  a  prohibition  to  the  fpiritual  court  for  lefufing 
%  pleai  the  party  ought  to  offer  an  affidavit  of  the  truth  of  the 
fa^s  in  the  plea.    BurdiU  t.  Nitoell^  %  Ld.  Raym.  j%iu 

''^'"•44'    (F.  a,  a)  Writes  Declarations^  t^c.  ia  Prohibitions, 

and  Rules  concerning  them. 

» 

t,  YIPON  (hewing  caufe  againft  a  prohibition,  the  court  made 
^  the  rule  abfolute,  with  a  direction  that  the  plaintiff  fliould 
declare  in  prohibition :  he  tendered  a  declaration,  but  the  defend- 
ant refufed  it,  and  he  applied  to  ftay  proceedings,  as  being  wflKng 
to  fubmit.  The  other  infifted  he  had  a  right  to  go  on,  and  fo  get 
at  the  cofts  of  the  motion,  which  he  could  not  otherwife  h»»c. 
But  the  court  ftay ed  the  proceedings  without  cofts  i  faying,  the 
dire£iion  to  declare  was  in  favour  of  the  defendant^  who  might 
waive  it.     Gegg  v.  Jones ^  2  Stra.  1 149. 

2,  Leave  to  declare  in  prohibition  will  be  granted  only  when 
the  court  inclines  to  prphibit,  not  when  it  inclines  to  the  contrary. 
Le  Caux  V.  Eden^  2  JDougL  620. 

3.  The  party  applying  for  a  prohibition  has  no  right  to  infift  on 
declaring,  when  the  court  is  fatisfied  that  his  application  is  ground- 

lels. 


IProtibition,  sss 

Icfg,  but  the  defendant  in  prohibition  may,  when  the  opinion  of 
the  court  is  again  ft  him.     i  Burr,  ig8. 

4.  Where  an  iflTue  is  joined  on  a  dttclaration  in  prohibition,  it 
the  jury  find  a  verdidl  for  the  plaintiflF,  yet  they  (hall  give  no 
more  tl)an  i/.  damages,  for  it  is  in  nature  of  an  iffue  to  inform 
the  confcience  of  the  court ;  but  after  he  has  had  judgment,  quod 

Jlet  prohibition  he  may  bring  his  adion  upon  the  cafe,  and  recover 
the  damages  he  has  fuftained.  Carter  v.  Leeds^  Mich.  2  G,  2. 
Bu/ler  N.  P.  2ig. 

5.  Prefcription  for  a  feat  in  a  church.  In'declaration  in  prohibi- 
tion the  plaintiflF  ought  regularly  to  fet  out  a  cuftom  of  repairing, 
(which  is  requifite  to  fupport  the  prefcriptioni)  but  if  he  do  not, 
if  the  defendant  does  not  demur,  but  goes  to  trial,  it  will  be  aided 
by  the  verdid^,  for  the  plaintiff  ought  not  to  have  a  verdi£t  unlefs 
he  prove  a  cuftom  to  repair.     Stedman  v.  Hay^  i  Comyns^  366. 

6.  If  a  modus  be  not  proved  as  laid  by  the  plaintiff  in  a  fuit  in 
prohibition,  there  muft  be  a  verdiA  for  the  defendant ;  but  if  any 
modus  be  found,  though  different  from  that  laid,  there  is  a  ground 
for  the  court  to  refufe  a  confultation.     Brook  v.  Richard/on^  1  Term 

Rep.A^l' 

7.  If  the  iffue  lies  on  the  plaintiff,  who  does  not  appear  at  the 
trials  he  muft  be  called  and  nonfuited ;  and  if  defendant  put  in 
his  record,  enter  into  his  proof,  has  a  v^rdidi  and  judgment,  it  is 
irregttlari  and  (hall  be  fet  afide.     Gardner  v.  Davis,  i  Wilf.  300. 

(O.  a.  2)  Contempts  to  Prohibitions.   Puniflied  how  i8Vttt.5», 

and  where,  and  Pleadings. 

IN  prohibition,  the  contempt  is  but  form,  and  the  jury  need  not 
give  any  verdiA  about  it«     Stratford  y^  NeaUp  i  Stra.  482. 

I 

(P.  a)  Confultation*     In  what  Cafes  it  (hall  be    'gv^p-fo' 

granted. 

I*  npHE  marriage  of  a  man  with  his  firft  wife's  mother's  (ifter  it 
^  within  the  Levitical  degree,  and  prohibited^  and  a  conful* 
tation  awarded.     Bunb.  145. 

2.  If  prohibition  is  granted  on  fuggeftion  of  a  cuftom,  and  on 
iffue  joined  the  cuftom  is  found,  but  the  court,  on  motion  in  arreft 
of  judgment,  find  the  cuftom  illy  a  confultation  (hall  go.  Dent  v. 
CoateSf  2  Stra.  1145* 

3*  If  plaintiff  in  prohibition  declares,  that  there  is  a  cuftom  for 
the  occupiers  of  his  tenement  to  pay  5/.  in  lieu  of  tithe  of  corn 
and  hay,  which  modus  the  parfon  has  always  accepted,  and  ver- 
di&  for  plaintiff,  there  (hall  be  no  confultation ;  for  the  modus  is 
found,  though  it  is  defcribed  as  a  cuftom,  when  ftriAly  it  (hould 
have  been  a  prefcription.    Sharp  r.  Lowther^  7.  p  G.  %• 

4.  If 
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4.  If  a  moJi4s  be  not  proved  as  laid  by  the  plaintiff  in  a  fuit  la 
•                 prohibition,  there  mud  be  a  verdidi  for  the  defendant,  who  is  en- 
titled to  cods  \  but  if  any  modus  be  found,  though  different  from 
that  laid,  that  is  a  ground  for  the  court  to  refufe  a  confultatioo^ 
Sroot  V.  Richard/on^  i  Term  Rep.  427. 

5.  In  cafes  of  tithe  and  fuch  fort  of  matters,  where  many  things 
are  in  controverfy,  it  is  very  frequent  to  order  the  prohibition  to 
ftand  as  to  part,  and  a  confultation  to  go  as  to  the  other  part. 
BulL  Ni.  PrL  21S. 


)S  yfn.  §6. 
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(A)  In  what  Perfonsy  may  be,  or  fhall  be  faid  to  be. 

A  N  a£lion  of  trover  cannot  be  maintained  by  a  tenant  in  tail» 
-^^  expe£tant  on  the  determination  of  an  eftate  for  life,  without 
impeachment  of  wade,  for  timber  which  grew  upon,  and  was  fe- 
vered from  the  edate  ;  for  the  property  of  them  is  not  in  him^ 
but  in  the  tenant  for  life.     Pyne  y.  Dor,  1  Term  Rip.  55. 

(C)  Divefted  or  preferved,  by  what  and  wheiu 

IF  money  and  an  horfe  are  given  in  exchange  for  another  horfe 
warranted  found,  but  which  was  unfound  at  the  time.  Trover 
will  not  lie  for  the  horfe  given  in  exchange,  becaufe  the  property 
is  altered.     Power  v.  fyel/s^  Cowp.  81 8*    JbougL  24.  if.  S.  C. 

(D)  Property  gained^  altered,  or  transferred,  by  what 

« 

X.  jf  Sends  goods  to  £.,  who  was  at  the  time  indebted  to  him 
'^*  for  other  goods  ;  £.,  feeing  that  his  affairs  were  in  a  de- 
clining Gtuation,  fent  them  to  C,  who  had  orders  to  deliver  them 
to  j1.  Afterwards^  June  the  4th,  B.  became  bankrupt  \  June  the 
6th  he  wrote  to  A.j  dating  that  his  affairs  being  in  a  declining 
fitnation,  he  had  left  the  goods  with  C  for  him.  June  9th  a  com- 
miflion  iffued  againd  jS.,  and  on  the  13th  A.  received  the  letter^ 
which  was  the  firft  notice  he  had  of  the  delivery  of  the  goods  to 
C,  and  as  foon  as  poffible  he  (ignified  his  confent  to  receive 
them.  The  quedion  was,  Whether  thefe  goods  were  not  abfo« 
lutely  veded  in  A.  by  the  delivery  to  C.  before  the  agreement  of 
A.  \  fince  otherwife  the  a£):  of  bankruptcy  intervening  would  pre- 
vent the  property  from  veding  in  bim  i    And  held,  tnat  the  con- 

traa 
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tlra£k  did  not  (land  open  until  agreement,  but  is  complete  unlefs 
there  was  an  a£iual  difagrefmcnt.  Atkins  v.  Barwick,  i  Stra.  165. 
10  Mod.  432.     Fort.  353. 

2.  But  in  Harman  6r  al,  v.  Fijber^  Cowp.  117,  where  a  trader 
in  contemplation  of  abfconding,  inclofcd  in  a  letter  certain  bills 
to  jP.,  a  particular  creditor,  in  difcharge  of  his  debt,  faying,  <<  he 
has  the  honour  to  (hew  him  that  preference  he  conceives  is  his 
due ;''  and  this  was  done  without  the  privity  of  F.^  and  followed 
by  an  z€t  of  bankruptcy  before  the  notes  could  pofllbly  be  de* 
livered*  Per  cur. — The  effetitial  motive  being  to  give  a  preference, 
and  the  TlQl  itfelf  incomplete,  is  clearly  void,  though  in  favour  of 
a  very  meritorious  creditor.  And  per  Lord  Mansfield^-TYiC 
judgment  in  Atkins  t.  Barwiek  is  right,  but  the  reafons  wrong: 
The  true  ground  was,  that  the  trader  honedly  refufcd  to  accepf 
the  goods,  and  returned  them.  Sake  v.  Fieid^  5  7erm  Rep.  21 1« 
Vide  alfo  Hague  v.  Rollefion^  4  Burr.  2 1 74.  and  Alderfon  v.  Temple^ 
lb,  2238.  where  the  contra£):  being  held  incomplete  for  want  of 
the  confent  of  the  perfon  to  whom  the  goods  and  bills  were  fent, 
and  being  done  in  contemplation  of  bankruptcy,  the  tranfadlion 
was  held  fraudulent  and  void. 

3.  If  goods  are  bond  fide  fold  by.  the  faQor  at  fea  (as  they  may 
be  where  no  other  delivery  can  be  given)  it  will  be  good,  notwith- 
(landing  the  (latute  21  Jac.  i.  c.  19.,  and  (he  vendee  (hall  hold 
them  by  virtue  of  the  bill  of  fale,  though  no  a£lual  polTeffion  it 
delivered.  Per  Lord  Mansfield  in  Wright  v.  Campbell^  4  Burr^ 
2046. 

4.  If  goods  are  configncd  to  A.  to  fell  them  for  the  confignor  as 
fadlor,  who  pretending  that  the  goods  are  his  own  property  afljgns 
the  bill  of  lading  indorfed  to  him  to  B.  for  a  valuable  confidera- 
tion  and  without  notice,  and  then  becomes  infolvent ;  and  after- 
wards  the  confignor  indorfes  the  bill  of  lading  remaining  in  his 
pofleflion  to  C.  before  the  goods  arrive,  and  they  are  delivered  to 
him  ;  B.  may  recover  them  in  an  adlion  of  trover.  Wright  v. 
Campbell^  Burr.  2046*  5/^  qu.  for  a  new  trial  was  there  granted 
on  the  ground  of  fraud,  and  vide  the  cafes  fubfequent. 

5.  Where  feveral  bills  of  lading  have  been  (igned  of  diflFerent 
imports,  no  reference  is  to  be  had  to  the  time  when  they  wert 
figned  by  the  captain ;  but  the  perfon  who  (ird  gets  one  of  them 
by  a  legal  title  from  the  owner  or  (hipper  has  a  right  to  the  con- 
fignment.     Caldwell  IS  al.  v.  Ball^   1  Term  Rfp.  205. 

6.  Where  a  merchant  configns  gooHs,  and  the  confignee  be« 
comes  infolvent  before  they  get  into  his  hands,  the  confignor  maj 
ftop  them  in  tranfitu.  Snee  v.  Prefcot,  I  Atk.  145.  Birket^.Jenm 
flings^  cited  Cowp,  296.  Lickbarrow  isf  al.  v.  Mafon^  2  i'erm 
Rep.  63.  S.  P. 

7.  But  if  the  confignee  aflign  the  bills  of  lading  to  a  third  per« 
fon  for  a  valuable  confideration,  the  right  of  the  confignor  as 
againft  fuch  afTignee  is  diveded,  for  the  affignment  of  the  bill  of 
lading  transfers  the  property  in  the  cargo.  Ibid*  But  this  judg* 
meat  was  revcrfcd  io  the  Exchequer  Chamber.    1  //»  Black.  Rip. 
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357.     On  appeal  to  the^Houfe  of  Lords  a  ventre  di  novo  ^ai  dl^ 
reded. 


(G)  Gained,  altered,  or  transferred,  by  Operadoa 

of  Law, 

THE  plaintiiF  recorered  in  trover  againit  the  captain  for  yam 
cop.figned  to  him.  The  captain  obtaining  an  injunction  on 
Ihew'mg  the  goods  were  delivered  to  the  defendant,  the  plaintitf" 
brought  an  -aAion  againft  him,  and  held  him  to  bail.  And  the 
court  difcharged  him  on  common  baili  for  by  the  former  rccorery 
the  property  vefted  in  the  captain,  the  plaintiff  having  damages  in 
lieu  thereof,  and  therefore  in  this  afiion  he  could  not  fay  the 
Hat,  Vid.    goods  were  his.     Admms  v»  Broughton*  2  Stra.  1078*    Andr,  i8« 

S.P.  ihii 

lit.  iS  Via,  (G)  Mts  to  pi.  3* 


y 


(I)  Vefts.    At  what 

^T^HE  indorfement  and  delivery  of  a  bill  of  lading  to  a  creditor 
^    pritnifacie  conveys  the  whole  property  in  the  goods  from 
the   time  of  its  delivery.     HMert  ist  aL   v.   Carter,    1  Term 
Rep.  74S* 


mm 


|&ttrt|)afor. 


isviii.nt.  (A)  Purchafor.    Who* 

X.  A  N  heir  (hall  take  by  purchafe  under  a  devife  altering  the  ]!• 
^^  mitation  of  the  eftate.  i  Raym.  728.  Emerfin  r.  huh* 
hird.  If  the  anceftor  devife  his  eftate  to  his  heir  at  law  by  witff 
with  other  limitations,  or  in  any  other  (hape  than  the  courfe  of 
defcents  would  dire£t,  fuch  heir  (hall  take  by  purchafe.    Cto* 

Eliz.  431. 

2.  But  if  a  man  feifed  in  fee  devifes  his  whole  eftate  to  Ms  heir 
at  law,  fo  that  the  heir  take^  neither  a  greater  nor  alefs  eftate  by 
the  devife  than  he  would  have  done  without  it,  he  (hall  be  ad- 
judged to  take  by  defcent,.even  though  it  be  charged  with  incum* 
brances,  this  being  for  thel>enefit  of  creditors  and  others  who 
have  demands  on  the  eftate  of  the  anceftor.  i  RoL  Ahr.  6%6. 
I  Zalk.  241.     I  Ld.Raym.  728. 

3.  In  marriage  articles  the  ifluc  to  be  con&dered  as  purchafers* 
I  P.  ^i»/.  145.  29K 

6  4.  A^ 
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4«  if.  enters  into  partneifliip  in  5th89  with  three  other$  for  ai 
yearSt  for  digging  mines  in  ^.'s  land ;  A.  to  have  two  fifths,  and 
alfo  in  confideration  of  his  ownerfliip  of  the  land,  to  have  a  tenth 
jnore  out  of  the  (hare  of  the  other  partners.  Purfuant  to  the  ar- 
ticles they  fearched  fpr  the  mines,  and  after  two  years  time  and 
the  ezpence  of  about  i^o/.  they  difcovered  a  valuable  mine,  and 
vrorked  it  for  about  three  months,  and  then  A.  dies,  and  his  wi« 
dow  fets  up  a  voluntary  fettlement  made  after  marriage.  The 
court  inclined  that  the  parties  were  as  purchafors^  and  that  the  - 
voluntary  fettlement  (hould  not  (land  againfl;  them.    2  Vern.  3  25. 

5«  A  papift  cannot  take  a  freehold  or  leafehold  eftate  by  will, 
becaufe  taking  by  will  is  taking  by  purchafe,  and  by  the  exprefs 
vords  of  the  ftatute  11  £^  12  TF.  3.  c.  4.  a  papift  is  difabled  caking 
by  purchafe ;  alfo  terms  for  years  are  exprefsly  mentioned  in  the 
ftatute.     3  P.  Wms.  4$.     Davers  v.  Dewes^  Trin.  1730. 

(B)  Favoured.    In  what  Cafes.  i8v!fi.iift 

i;  ^T^HB  court  will  not  compel  a  purchafor  under  a  decree  to 
*    accept  a  doubful  title.     2  P.  fFms.  202.  1721.     Marlow 
r»  Smith, 

2.  One  articles  to  buy  land,  and  the  title  is  under  a  will  not 
proved  in  equity  againft  the  heir ;  yet  in  fome  cafcs  equity  will 
compel  the  purchafor  to  accept  the  title.  3  P.  Jfms.  190.  1733. 
CoUon  V.  mifon. 

3.  Though  a  purchafor  did  not  know  of  an  incumbrance  before 
he  paid  his  money,  yet  as  he  knew  it  before  the  deed  was  exe- 
cuted, it  affe&s  him  with  notice,     i  Att.  384.     1739.     Wigg 

4.  A  man  purchafing  for  a  valuable  confideration,  with  notice 
of  a  voluntary  fettlement,  from  a  perfon  who  bought  without  no- 
tice, (hall  {belter  himfelf  under  the  firft  purchafor.  i  Ati.  57 u 
1738.    Brandlyn  v.  Ord. 

5.  A  man  cannot  defend  himfelf  as  a  purchafor  for  a  valuable 
confideration  under  articles  only.     Ibid. 

6«  Where  a  purchafor  has  given  a  full  value  for  an  eftate,  the 
miftake  or  ignorance  of  fome  of  the  parties  to  a  conveyance  of 
their  claim  under  a  marriage  fettlement,  (hall  not  turn  to  the  pre- 
judice of  a  fair  purchafor.     2  Atk.  8.     1 737.     Maiden  v.  MenilL 

7*  A  purchafor  with  notice  himfelf  from  a  perfon  who  bought 
without  notice,  may  (helter  himfelf  under  the  firft  purchafe^ 
2  Ath.  242.     1741.     Lowther  v.  Charlton. 

•  8.  Purchafor  of  an  equitable  title  to  a  rent  charge,  muft  try  it 
at  law  againft  the  owner  of  the  land  claiming  in  contradi£tion 
thereto,     i  Vef.  392.     1 750.     Whitfield  v.  Faiijffet, 

9.*  A  purchafor  may  prote£l  himfelf  againft  dower,  by  having 
got  an  aflignmeut  of  a  term.  AmbL  b*  I74i«  Swannocky^ 
Lifford* 

.    JO.  Put- 


1 6.  l^urchafbr  for  a  valuable  confideration  without  tioticti  hf 
talcing  an  ailignment  of  a  term^  may  protedl:  himfelf  from  mefnt 
incumbrances*     AmhL  2Z2*     iTSS*     Willoughbyyi.WiUougUjm 

11.  It  IS  DO  objcAioo  on  the  part  of  a  purchafor  of  land  fold 
by  a  Mafter,  that  more  land  is  fold  than  is  ncccflary  for  fhe 
purpofes  of  the  teftator'a  will.  2  Bro.  Cba.  Rep.  248.  1^87^ 
jLtstwick  V.  Winford. 

12.  Money  having  been  paid  in  as  earneft  at  a  fale  of  an  eftate^ 
and  ordered  to  be  laid  out  in  the  funds  in  part  payment  of  the 
purchafe  money,  the  vendor  muft  abide  by  the  rife  or  fall  of  the 
funds.    3  Bro*  Cba.  Rep.  49.     1 790.     PooU  v.  Rudd. 

13.  The  court  will  not  make  a  purchafor  appoint  a  derk  in 
tourt,  which  is  neceflary  only  where  the  party  is  to  appear,  i  Fef* 
jua»  (^4.     1790.     Child  V.  Lord  Abingdon, 

14.  Purchafer  held  not  entitled  to  a  conveyance  of  part»  though 
anfwering  the  general  defcription  in  the  advertifement  of  fale^  as 
it  was  not  in  the  contemplation  of  either  party  at  the  time  of  the 
purchafe  or  conveyance,  the  purchafor  having  been  referred  to  a 
more  particular  defcription,  which  did  not  include  that  part,  and 
the  furrender  having  been  made  according  to  that,  and  from  htS 
own  in(lru£lio;i8.     iVef.jun.2io*  1 790.    Calverley  v.  JWilami. 

15.  If  one  party  thought  he  had  purchafed  bona  fide  part  of  an 
eftate,  which  the  other  thought  he  had  not  fold,  it  is  a  ground  to 
fet  afide  the  contract :  if  both  underftood  the  whole  was  to  be 
conveyed,  it  muft  be  conveyed  \  otherwife  if  neither  underftood 
fo.    Ibid. 

16.  A  purchafor  is  not  to  be  compelled  to  take  an  equitable 
eftate.     2  Vef,  jun.  too*     ^195*     Abel  v.  HeathcoU. 

17.  Purchafor  juftified^in  taking  a  fair  objedion,  though  over« 
ruled.     4  Vef.jun.  631.     1799.     Cox  v.  Chamberlain, 

i8.  ^uery^  Whether  a  purchafor  under  a  power  to  revoke 
ufes,  fubftituting^other  eftates  of  equal  value,  is  not  bound  to  (hew 
the  value  of  the  fubftituted  eftates*    ttid.  638. 

19.  A  purchafor  not  compelled  to  take  a  doubtful  title^  nor  will 
a  cafe  be  dire&ed  without  his  confent:  the  court  alfo  hefitated 
upon  giving  fanQion  to  a  title  founded  on  the  deftrudion  of  con* 
tingent  remainders  by  the  tenant  for  life,  there  being  no  traftees 
to  fupport  them.    5  Vef.jun.  647.     1 8oOt    Rjoake  v.  Kidd. 

itv!a.iis.  (C)   Favoured.    Plea  of  being  a  Purchafor  for  a 

valuable  Confideration. 

I.  X1I7HATEVER  is  fufficient  to  put  a  party  on  inquiry  is  good 
^^   notice  in  equity  to  that  party,    i  Atk.  490.  1739*  Snuib 
T.  Lavf. 

2.  A.  devifes  the  eftate  in  queftion  to  B.  in  tail,  remainder  to 
C.  in  fee  \  bill  by  the  heir  of  the  body  of  B.  for  deeds  and  writ* 
ings,  and  poflcilion :  defendant  pleads  that  he  is  a  purchafor  for  a 
valuable  coofideratioo  from  C.  without  notice  of  plaintiffs  title : 

wherci 
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where  defendant  claims  under  a  conveyance)  in  which  there  is  an 
eftate  tail  prior  to  the  eftate  under  which  he  purchafed,  it  is  in* 
cumbent  on  him  to  fee  if  that  eftate  be  fpent.  i  AtL  522.  I73<^. 
Kelfall  V.  Bennett. 

3.  Where  by  a  tranfa£lion)  foreign  to  the  buGnefs  in  hand,  a 
counfcl  or  attorney  employed  to  look  over  the  title  has  notice,  this 
(hall  not  zStfk  the  purchafor.  2  Atk.  242.  1741*  Lowtber  v« 
Carlton. 

4.  PlaintiflF,  a  judgment  creditor  upon  an  eftate  in  Middle/ex^ 
prays  to  be  let  in  upon  it  preferably  to  the  defendant,  a  mort- 
gagee of  the  fame  eftatei  on  a  fuggeftion  he  had  qotice  of  the 
judgment  before  the  mortgage  was  executed  ;  the  judgment  was 
entered  on  the  t2th  March  1733)  ^^^  ^^^  regiftered  till  the  12th 
June  I *] 2$%  the  mortgage  was  made  the  24th  JIfjy  173 j,  and 
regiftered  June  2d  17359  there  being  only  a  defendant's  confeflion 
of  notice  proved,  in  dire£l  contradi^ion  to  his  anfwer,  and  con« 
trary  to  a  pofitive  zGt  of  parliament  made  to  prevent  perjury  :  the 
bill,  fo  far  as  it  fought  to  poftpone  defendant's  mortgage,  was  dif« 
mifled  with  cofts.     2  Atk.  275.     Hine  v.  Dodd.    March  1741. 

5*  Denying  notice  of  the  plaintifPs  title  at  the  time  of  the  ex- 
ecution of  the  deed,  or  payment  of  the  confideration  money,  is 
not  fufficient :  notice  muft  be  denied  at  or  before  the  execution. 
2  Atk.  397,     1742.     Fitzgerald  v.  Burk. 

6.  To  be  a  bond  fide  poifcflbr  is  where  the  perfon  poflcfling  Is 
ignorant  of  all  the  fads  and  circumftauces  relating  to  his  adver* 
fary's  title.     3  Atk.  134.     Dormers.  Forte/cue.    April  1734. 

7.  A  purchafor  if  he  denies  notice,  need  onlv  fet  torth  the 
purchafe  deed,  and  plead  his  purchafe  in  bar  to  the  difcovery  of 
the  title  deeds.     3  Atk.  302.     Afton  v.  AJion.    HiL  1745. 

8*  To  a  bill  for  pofleflion,  a  purchafe  for  a  valuable  con« 
iGderation  was  pleaded,  and  that  the  money  is  bond  fide  fecured  to 
be  paid  :  the  defendant  having  notice  befor^  payment,  may  never 
pay.  Plea  over-ruled.  3  Atk.  304.  1745*  Hardingham  r. 
Nichols. 

9.  Denying  notice  as  to  himfelf  only,  is  a  negative  pregnant 
that  there  Wits  notice  to  his  agent.  ^  Atk.  6^0.  1748*  Le  Neve 
V.  Le  Neve. 

JO.  Where  the  bill  charges  particular  aQs  of  notice,  the  de- 
fendant's denial  of  notice  ^generally  will  not  do.  3  Atk.  815. 
1754.     Radford  y.  Wilfon. 

f  I.  Purchafe  for  a  valuable  conGderation  held  a  good  defence, 
though  the  confideration  was  much  lefs  than  the  real  value.  'Ambl* 
764.      1766.     Bullock  V.  Sadlier. 

12.  Mortgagee  may  prote£l  himfelf  from  difcovering  his  title 
deed,  if  he  denies  notice.     2  Fefi  450.     1752.     Senhou/e  v.  EarL 

13*  But  fpecial  charges  are  to  be  denied  as  well  as  notice  in 
general.    Ibid. 

14.  AfBgnee  of  a  mortgagee  through  afiignmeots  from  per- 
fons  not  having  notice  of  a  defeA  in  the  title^  not  bound  to  dif- 
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coyer  whether  he  had  pcrfonil  notice*     1  Bro.  Cba,  £^.  66. 

1786.     Sweet  y.Seuthgate. 

15.  The  court  will  not  take  the  leaft  ftep  againft  a  porchabr 
.  for  a  valuable  con  fid  r  ration  without  notices  not  even  toperpc> 
tuate  teftimony  againft  him.      2  VeJ.jun*      1794*     Jerrardf* 
Sanders. 

isvin.1,8.  pj  Affcacd,     In  whatCafc«. 

I.  V|7  HERE  ^nd  U  ordered  to  be  fold,  and  the  money  to  be 
^       part  of  the  perfonal  eftatCi  the  purchafor  is  not  bound  to 
fee  to  the  application  of  th^  money.      Smith  v.  Gaypn^  1  Brovm*: 
Rep.  i86. 

2.  In  Gehb  y.  Abbott ^  Lord  Chancellor  faid,  where  debts  and 
legacies  are  charged  on  hnds»  the  purchafor  will  hold  free  from 
the  claims  of  the  legateesi  for  not  being  bound  to  fee  to  tbe  dif- 
charge  of  tbe  debts,  he  cannot  be  exprded  to  fee  to  the  difchargc 
of  the  legaciesi  which  Cannot  be  paid  till  after  the-debcs.  /W* 
(notes). 

3.  In  the  cafe  of  Beynon  v.  Gol/inSf  (reported  on  a  diflferent  point 
2  Bro.  Rep.  323.)  the  bill  was  difmiflfed  as  to  the  purchafors,  with 
coftsi  they  not  being  bounds  under  the  charge^  to  fee  to  the  appli^ 
cation  of  the  purchafe-monty.  ' 

4.  If  debts  are  particularly  fpecified  the  purchafor  mqft  Ut  to 
the  payment ;  but  if  more  is  fold  than  is  fufficicnt,  he  is  not 
obliged  to  enter  into  the  account.  Sbalding  v.  Sbafmer^  i  V^tm* 
301.  Fidi  alfo  ItbeUy.  Beane%  1  Vef  21  c.  and  Rogers  r.  &^i^l^ 
evene,  Ambler^  188. 

5.  Where  the  6rft  truft  is  for  payment  of  debts,  the  purchafor 
is  not  bound  to  look  to  the  application  of  the  purchafe-money. 
Williamfon  v.  Curtis^  3  Bro.  Rep.  p5. 

6.  Where  there  is  a  purchaie  from  executors  and  long  polTJ- 
fion,  even  under  fufpicious  circumftances  of  frauds  the  court  will 
npt  relieve.     Andrews  y.  Wriglej^  4  ibid.  125. 

7.  If  a  power  be  not  purfued^  there  (hall  be  relief  in  equitjio 
behalf  of  a  purchafor.     Per  Treby^  3  Ca.  Cb.  89. 

^.  If  there  is  a  truft  for  the  payment  of  debts  generallyi  spoi' 
chafor  (hall  not  be  affe£ied,  though  be  has  notice,     i  Vern,  260. 

9.  But  if  the  truft  be  for  payment  of  debts  mentioned  in  the 
fchedule,  a  purchafor  ought  to  apply  the  whole  money  paid  bj 

•  him  to  the  debts,  otherwife  he  (h^ll  be  zStdttd  by  the  debts  not 

difchar^ed.     1  Vern.  303.  260.     Lloyd  v.  Baldwiny  I  Vef.  l",}* 
Fidf  AmbieTf  188,  9.     i  Brownl.  i86. 

10.  So,  if  ah  z6t  of  parliament  rn.tbl  s  a  tenant  for  life  toraiic 
money  for  rebuilding  apd  ftockmg  a  printing-office,  burnt  down 
by  fire,  the  mortgagee  who  advances  monry  upon  this  feconif 
(h^ll  be  aSe&ed,  if  the  monies  advanced  are  not  applied  to  tw 
particolar  purpofe.     2  Fern.  6.  .. 

11.  w 
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11.  If  the  purchafor  of  lands  in   MUUIefeM  knows  they  ate 
charged  with  an  annuity,  he  (hall  pay  it,  though  the  grant  was 
not  regiilered  according  to    7  Ann,  r.  20.     Cieval  v.  NUhoU^  . 
I  Stra.  664. 

12.  If  a  man  after  marriage,  in  confideration  of  100/.  paid  by 
his  wife's  mother,  fettles  too/,  per  ann.  on  himfelf  for  life,  re- 
mainder to  his  fon,  Vc.  and  his  mother  joins  in  the  conveyance, 
and  thirteen  years  after  he  mortgages,  the  mortgagee  (hall  not  fore* 
clofe.     Jones  r.  Marjb^  N.  SG.2. 

13.  A  purchafor  for  a  full  confi.leration  (hall  not  be  prejudiced 

by  the  miftake  or  ignorance  of  fomc  of  the  parties  to  the  convey-    *    ' 
ance  of  their  claim  under  a  marriage  fettlement.     Maiden  v. 
Merril,  2  Atk.  8. 

14.  A  purchafor  without  notice  of  a  prior  incumbrance  (hall 
not  be  impeached  or  prejudiced  by  it  in  equity.     Eq.  Air.  333. 

15.  Nor  difcover  his  title^  nor  lofe  any  advantage  that  he  has 
by  law.     Hid. 

16.  Defendant  dating  by  anfwer  a  purchafe  for  valuable  con« 
fideration,  (hall  not  be  compelled  to  anfwer  farther.  Jerrariik 
Saunders,  2  Vef.jun.  454. 

17.  A  purchafor  (hall  have  the  benefit  of  an  old  mortgage 
alfigned  to  him,  though  nothing  is  due  upon  it.    R.  2  Fern.  159. 

18.  A  purchafor  of  an  eftate  after  it  has  been  in  controverfy  in 
this  court,  on  filing  his  fupplemental  bill,  comes  here  pro  bono  et 
mahf  and  is  liable  to  all  cofts  from  the  beginning  to  the  end  of 
the  fuit»     I  Ati.  $')2.     1739-     Anon. 

19.  An  heir  at  law  is  as  much  at  liberty  to  invalidate  a  will  as 
the  devifees  to  fupport  it,  and  furh  a  fuit  is  to  all  intents  a  /is 
pendens.     2  Ath.  174.     1741.     Garth  v.  Ward, 

20.  If  an  heir  conveys  an  eftate  to  a  (Irangef  whilft  there  is  a 
fuit  for  e(labli(hing  a  will,  and  it  is  afterwards  eitabli(hed,  the 
grantee  of  the  heir  is  bound.     Ibid, 

21*  If  during  a  fuit  to  redeem,  the  mortgagor  afligns  the  equity 
of  redemption,  and  there  is  a  decree  againft  him,  the  a(fignee  is 
bound  by  it.     Ibid* 

22.  If  an  heir  at  law  in  a  fuit  to  e(labli(h  a  will  prevails  againft 
It,  he  (hall  have  the  benefit  of  the  evidence  in  that  caufe  againft  a 
fuxchztoi  pendente  lite*     Ibid.     1741* 

23.  The  regifter  a£l  is  notice  to  every  body,  and  the  meaning- 
was  to  prevent  parol  proof  of  notice.  2  AtL  275.  1741-  Him 
V.  Dodd. 

24*  It  is  only  in  carfes  of  fraud  the  court  has  broken  in  upon 
the  aA,  though  one  incumbrance  was  regtftered  before  the  other* 
Bid. 

25.  Clear  notice  is  a  proper  ground  of  relief;  but  fufpicious 
notice,  though  a  ftrong  one,  will  not  juftify  the  court  in  breaking 
In  upon  the  z€t  of  parliament.     Ibid* 

26.  If  the  purchafor  under  a  private  contraA  does  not  pay  the 
purchafe-money  at  the  time  fixed,  he  will  be  chargeable  with  in- 
tercft :  as  he  muft  bear  any  lofs,  fo  likewlfe  will  he  be  entitled  to 
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an^  profits  which  maj  happen  to  At  eftate.   ^%^Ath.  490.    I742« 
Day  V.  Barber. 

27*  If  a  perfon  will  purchafe  with  notice  of  anethcr's  title, 
givinp;  a  valuable  conHderation  will  not  avail.  3  Atk.  238^  ^745* 
Mead,  V.  Lord  Orrery* 

28.  Whoever  takes  from  an  executor  muil  do  it  with  notice  of 
a  will,  and  if  the  dodrine  were  to  prevail  of  notice  to  an  affignec 
of  an  executor,  it  would  hold  in  every  will,  and  none  would  dare 
to  purchafe  or  take  an  afTignment  from  an  executor.  3  Atk.  238. 
1745.     Mead  y.  Lord  Orrery. 

29.  A  ///  pendens  cannot  affedi  any  particular  perfon  wiA 
fraud,  onlefs  he  has  a  fpecial  notice  of  the  title  in  difpate  there. 
Ibid.  243. 

30.  A  decree  is  not  an  implied  notice  to  a  purchafor  after  the 
caufe  is  ended :  but  it  is  the  pendency  of  the  fuit  which  creates 
Ac  notice.     3  Atk.  392.      1746.     W^rjley  v.  Earl  Scarborough. 

31.  Notice  to  an  agent  or  counfel  who  was  employed  io  the 
bufineft  by  another  perfon,  and  at  another  time,  is  no  notice  to  a 
client  who  employs  him  afterwards.     Jbid. 

32.  Notice  to  an  agent,  as  well  as  perfonal  notice,  will  tStCt 
the  party,  and  the  depoCtion  of  the  agent  will  be  allowed  to  be 
read.     \Vef.6l.     1747.     Maddoxv.  Maddox. 

33.  Though  the  regitter  a£t  veils  the  legal  eftate  according  to 
the  prior  regiflry,  yet  is  it  left  open  to  all  equity }  and  notice  even 
to  an  agent  of  a  prior  purchafe  not  regiftercd,  willaficfl  a  fubfe- 
quent  purchafe  though  rcgiftered.  1  Vef.  67.  1747-  Le  Neve 
v.  Le  Neve. 

34.  Where  notice  (hould  be  given  of  the  ifluing  of  a  commiflion 
for  an  inqueft.     1  Ff/.  269.     1749*     K.  v.  Daly. 

35.  Notice  tq  an  agent  placing  out  money  on  a  mortgage,  of  a 
prior  judgment^  (hall  affe£t  the  employer.  2  Fef*  270.  1751- 
Ajhley  v.  Bailee. 

36.  Devife  of  bnd  charged  with  payment  of  debts;  if  the  de* 
vliee  fells,  pending  a  fuit  tor  fale  and  payment  of  debts,  fuch  an 
alienation  is  void.     Ambl.  678.     1766.     Walker  v.  Smalwood. 

37.  Mortgagee  of  a  leafc,  which  recited  the  furrendcr  of  a  for- 
mer leafc",  which  was  upon  the  furrendcr  of  a  former,  in  which 
the  plaintilf's  title  appeared,  held  to  have  notice  of  the  dele. 
I  Bro^  Ch.  Rip.  29 1 .      1788.     Coppin  v.  Fernybough. 

38.  Purchaibr  delaying  payment  ordered  to  pay  intereft.  j  Vef» 
jun.  94.      1 790.     Child  v.  Lord  Abingdon. 

39.  The  ex  pence  of  conveyance  falls  on  the  purchafor,  if  there 
be  no  p^irticuJJir  flipulation.  1  Vef.  jun.  i^^.  1793.  Duie  of 
Bolton  V.  H^illianis. 

40.  Purchafor  with  notice  is  bound  in  all  refpcQs  as  the  veA<for$ 
therefore  where  tenant  for  life  granted  leafes  for  lives  mider  a 
power,  and  bound  himfelf  upon  the  dropping  of  a  life  to  grant  a 
new  leafe,  with  the  fame  provifion  for  renewal  on  the  death  of  any 
perfon  to  be  named  in  any  future  leafc,  and  afterwairds  joined  in 
a  fale,  though  the  power  is  exceeded^  yet  if  a  life  drops  in  the  life 

of 


of  the  kflbfi  the  purchafer  having  notice  muft  fpecifically  perform 
by  granting  a  new  leafe,  with  the  fame  proTifion:  general  notice 
to  a  purchafor  that  there  are  leafcs,  is  notice  of  all  their  contents* 
^  f^^/'Jffff*  437-      *794'     Taylor  v.  Stibhert* 

41.  Purchafor  being  told  that  part  of  the  eftate  was  in  poflef** 
Con  of  a  tenant,  was  bound  by  the  leafe.     Bnd^  440. 


iSVio,  fit. 


(F)  AfFeded  by  Mifapplicaton  or  the  Money. 

I.  /^N  a  truil  or  devife  for  payment  of  debts  in  general,  without 
^^  z,  fpcci&cation  of  the  debts  in  a  (chedule,  a  purchalbr 
would  be  indemnifiedi  and  not  obliged  to  fee  to  the  application 
of  the  money,  or  look  after  the  creditors ;  but  if  there  is  fuch  a 
fpecification,  or  fchedule,  a  purchafor  or  mortgagee  is  bound  to 
fee  to  the  application  of  the  purchafe- money,  i  Vef.  173.  Vide 
alfo  1  Vef.  215.     Lloyds,  Baldnvin.     Dec.  1748. 

2.* Devife  to  fell  and  pay  debts  generally;  a  purchafor  is  not 
bound  to  fee  to  the  application  of  the  purchafc-money.  AtnbL 
188.     1758.     Rogers  v.  Shillicerne. 

3.  Where  land  is  ordered  generally  to  be  fold,  and  the  money 
to  be  part  of  the  perfonal  eftate,  the  purchafor  is  not  bound  to 
fee  to  the  application  of  the  money,  i  Bro.  Ch.  Rep.  i86«  1783. 
Smith  V.  Guyen* 

4.  Where  the  firft  truft  is  for  the  payment  of  debts,  the  pur- 
chafor is  not  bound  to  look  to  the  application  of  the  purchafc- 
money.     3  Br.  Ch*  Rep.  ^6.     1790.     JVilliamfiny.  Curtis. 

5.  Purchafor  not  permitted  to  nrply  part  of  his  purchafe- money 
in  difcharge  of  a  mortgage  on  the  eftate,  though  fome  of  the  par- 
ties confented,  others  being  infants,  and  fuch  incumbrance  not 

appearing  on  the  report,     i  Vejljun.  266.     1791-     v. 

Struttofi. 


(G)  AfTeded  by  prefumptive  Notice,  where  there  is  isvin.  uj. 

no  Settlement. 

I.  'T' HOUGH  a  couAtry  attorney  ads  by  an  agent  in  caufes  in 
^  this  court,  yet  he  is  to  be  confidered  as  the  folicitor  like- 
wife,  though  he  refides  in  the  country ;  and  what  is  known  to 
him  IS  conftru£live  notice  to  his  clients.  3  Atk.  37.  1743* 
Norris  v.  Le  Neve. 

2.  The  agent  of  the  defendant  .having  full  notice  of  the  fcttle- 
ment  made  upon  the  huft)and's  firft  marriage,  this  is  notice  to  the 
defendant,  and  is  alfo  a  fufBcient  equity  in  the  plaintiff  to  poft- 
pone  the  fecond  articles  and  fettlement,  not  with  ftanding  thefe 
laft  only  have  been  regiftered.  j  jiti.  646.  i  Fef.  64.  1 748. 
Le  Neve  v.  Le  Neve. 

3.  As  in  purchafesj  and  efpecially  in  mortgages,  the  fame 
counfel  and  agents  are  frequently  employed  on  both  fides,  there- 
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fore  eteli  Ode  U  tBefted  with  notice  as  much  at  if  different  conn* 
fel  and  agents  had  been  employed.  3  Atk.  646.  1  V§f.  64.  174s. 
Li  Nrvi  r.  Le  Ntve. 

4*  If  on  a  marriage  fettlement  an  agent  it  employed  on  both 
fides,  both  will  be  aSeJied  by  notice  to  him  1  nor  is  it  material 
on  whofe  recommendation  or  advice  he  was  employed,  i  Vef.  64. 
1 747.     Li  Nevi  V.  Li  Neui. 

5.  No  con(tru£live  notice  from  title-deeds,  iic.  to  be  laid  be- 
fore a  counfel  or  attorney,  or  any  thing  that  could  not  be  fuppofed 
to  make  an  impreffion  on  the  memory.      2  Vef.  370.     1751. 

AJbliy  V.  BaiUii* 

6.  Notice  of  ancient  marriage  articles,  by  which  ma  eftate  is 
agreed  to  be  fettled  on  hufbaud  for  life,  remainder  to  the  heirs  of 
his  body,  (hall  not  zStGt  the  title  of  a  purchafor  from  the  huiband 
by  reafon  of  the  modem  way  of  carrying  fuch  articles  into  execn^ 
tion.     AmbL  285.     1755.    ^enhou/i  v.  Earl. 

7.  If  a  purchafor  cannot  make  out  a  title,  but  through  a  deed 
which  leads  to  a  fa£i,  he  will  be  aSeAed  with  notice  of  that  b£t^ 
AmbL  311.     1756.     Mertius  v.  Joliffi. 

8.  Purchafor  of  land  in  a  regiftered  county,  whofe  conveyance 
is  regiftered,  (hall  be  afieAed  by  notice  of  a  prior  purchafor  whofe 
deeds  were  not  regiftered,  and  be  poftponed  to  him.  AwAL  436^ 
Le  Nevi  v.  Le  Neve.    Dec.  1747* 

9*  ^erj^  Whether  a  truftee  having  prepared  a  deed  of  ap* 
potntmcnt  under  a  power,  but  not  knowing  of  the  execution  o£ 
the  deed,  (hall  be  prefumed  to  have  fuch  notice  at  to  afit&  him 
in  rerpeA  of  his  payment  of  the  money  to  a  legatee  under  a  fub- 
fequent  will  of  the  perfon  who  had  the  power.  2  Bn.  C&.  R^. 
39X.     1788.     Lotbay  y.  Sydenham. 

isvin.  115.      (K)  Difputes  between  Purchafor  and  Purchafor. 

I.  npHE  intent  of  the  rcgifter  a&  7  Attn.  c.  20.  was  tofecure 
^  fubfequent  purchafors  againft  prior  fecret  conveyances^ 
If  a  fubfequent  purchafor  had  notice  of  a  prior  conveyance,  then 
that  was  not  a  fecret  conveyance  by  which  he  could  be  prejudiced. 
The  ena£ting  claufe  gives  a  fubfequent  purchafor  the  legal  efbtCt 
but  does  not  fay  he  is  not  left  open  to  any  eqiuty  which  a  prior 
purchafor  or  incumbrancer  may  have,     i  >y.  67.     1747.    Li 

Neve  v,  Le  Neve. 

2.  Prior  incumbrancer  cannot  turn  intereft  into  principal  to 
the  prejudice  of  a  fubfequent  incumbrancer,  after  notice^  Amil. 
612.  •  1763,     Digby  V.  Craggs. 

3.  Regiftration  in  Middle/ex  under  the  ftatute  of  an  equkable 
eftate,  is  not  of  itfelf  notice  to  a  fubfequent  k^al  mortgagee  fo  as 
to  take  from  him  his  legal  advantage.    Amtl.  6^S.    1768.   Jfsnf 

cock  V.  Dickins.  ^  ...-.-. 

4.  Regiftration  in  a  regiftered  county  is  &ot  notice  of  ittdf. 

Ibid. 

e.  One 


5*  One  );»urchafo?  fubftituted  for  another  on  motion  and  con* 
fenL     2  Bro.  Cb.  Rep.  391.     1788.    Mathews  v.  SiuUu 

6.  The  court  will  not  difcharge  a  purchafor  and  fubftitaCe 
another  even  upon  paying  in  the  money,  without  an  affidavit,  that 
there  is  no  under-bargain.  6  Fe/.  Jun,  515.  iBoi.  Rigbyr* 
Macnamara*    Vale  v.  Davenport ,  6  VeJ.jun^  615.  S.  P. 

(L)  Purchafor,  Biddings,  Sale,  and  Depofit. 

I.X1I7HEN  money  is  to  be  laid  out  under  a  marriage  fettle- 
^^    ment  in  purchafes,  application  muft  be  made  to  the  court 
in  each  feparate  purchafc.     1  Bro.  Cb,  Rep.  74.    1780.  Harring- 
ton  V.  F/emming, 

2.  Biddings  opened  on  fpectal  circumftances^  but  not  on  mere 
inadequacy  of  price,  i  Bro.  Cb.  Rep.  287.  1783.  Prideauxy. 
PriJeauXf  2  Vef.jun.  51.  S.  P. 

3.  Where,  on  opening  the  biddings,  the  depofit  was  ordered  to 
be  laid  out  in  the  funds,  and  the  (locks  rofe,  the  purchafor  waa 
held  not  eiititlcrd  to  the  advantage  of  the  rife,  a  Bro^  Cb%  Rep,  32* 
1785.     Doyley  v.  Countefs  tfPowis. 

4*  On  a  fale  in  this  courts  the  biddings  may  be  opened  even  a 
frcond  time,  where  the  report  of  the  purchafor  has  not  been  con- 
firmed ;  but  (hall  not  be  opened  at  all,  if  the  report  has  been  con* 
firmed.     3  Bro.  Cb.  Rep.  475.     1792.     Scott  v.  Nejbitt. 

5*  Biddings  opep(^d  on  a  confiderable  advance,  for  an  eftate  fold 
before  the  Maft<|K  in  feparate  lots,  and  the  eftate  ordered  to  be 
fold  in  one  lot ;  the  refiduary  legatee  and  trufttre  appearing  and 
confenting.     4  Bro.  Cb,  Rep.  113.     1792.     Watts  v.  Martin. 

6.  Biddings  are  opened  for  the  bent  fit  of  the  fuitor  and  of  the 
eftate,  not  of  the  purchafor ;  as  where  he  was  too  late,  and  the 
over-bidding  is  fmall.     i  Vef.jun.  453.  Anon.  April  1792. 

7*  Biddings  opened  after  confirmation  of  the  report,  upon 
fpecial  circtimftances,  as  fr^ud,  2  Vefjun.  51.  4  Bro.  Cb.  Rep. 
172.  S.  C.   'Watfon  V.  Bircb, 

8.  iVlotion^  that  a  perfon  reported  beft  purchafor  (hould  com« 
plete  his  purchafe  by  a  certain  day,  refufed,  the  report  not  being 
dbfolutely  confirmed.     %  Vef.  jun.  111.     1794*     Amn. 

9.  The  bill  praying  an  inquiry  into  the  title  and  a  fpecific 
performance,  on  the  defendant's  motion,  after  anfwer,  an  enquiry 
was  directed  as  to  the  ti^le,  at  what  time  the  abftra£l  was  de- 
livered, and  whether  it  was  fufficient ;  but  the  court  would  not 
decide  upon  any  matter  of  relief.  3  Vef.jun.  279.  1796*  Mofs 
V.  Mattbenvs. 

ID.  Relief  againft  forfeiture  of  the  depofit,  putting  the  other 
party  in  the  fame  fituation  as  if  the  contradi  had  been  performed 
at  the  time  agreed.    Ibid, 

1 1.  Exceptions,  that  the  perfons  entitled  to  the  purchafe-^fnoney, 
fubje^  to  the  chargesi  were  qot  parties  to  tbe  cojaveyance,  over- 

'  '     "*  '  ruled. 
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ruled.    3  Vif.  jun.  504.     1797.     VTakfmon  r.  Tb€  BuUhtfi  of 
Rutland. 

T2.  On  opening  biddings,  the  court,  in  the  reference  of  cofts  of 
the  purchafor,  will  not  give  a  particular  direflioo  for  a  fpecific 
cxpence.     2  Vef,jun.  286.     1793*     Arum. 

13.  Biddings  opened  on  advancing  looA  00  800/.  and  aoo/.  on 
1200/.     Ibid*  487. 

14.  Biddings  opened  on  advance  of  50/.  on  380/.  and  paying 
the  expence»  loL  per  ctnu  not  fufficient  on  a  fmall  fam.  4  Vef, 
jun*  700.     1 799-     Upt$n  v.  Lord  Ferrers, 

15.  Biddings  opened  after  the  report  confirmed  fimply  upon 
an  advance  of  61/.  on  30SA9  35A  not  fufficient*  5  Vcf.jun^  86. 
1799.     Cbetham  v.  Grugeon, 

16.  Biddings  opened  on  advance  of  200/.  upon  3200A9  but 
loa^.  was  held  too  little.     5  Vef.jun.  x/fi.     I799«     Anon. 

17.  Biddings  opened  on  an  advance  of  200/.  on  2360/.;  the 
perfon,  on  whofe  behalf  the  motion  was  made,  heing  prevented 
from  biddings  and  having  employed  a  furveyor  to  value  the  eftate, 
^ho  attended  as  agent  bidding  for  the  purchafor.  5  Vef.jun.  655. 
i860*     Taii  r.  Z^rd  Northweh. 


END  OF  THE  FirfH  VOLOI^B, 


Stra^an  and  Preftoiif 
Priniors-Screeu 


•I 


.    v« 


* 


•4    « 


« 


■♦   .  /.  ^ 


M 


4- 


'^-  :•• 


•«.  • 


r 


•  '"*  n-.      ^ 


V-  1*  •         **'  y      ^ 


<..   .        V        A 


"<'     y 


•t   *   «if? 


■w     % 


^      .'■  »••  .  %> 


'  <. 


«A 


V    • 


•^^t: 


V. 


^; 


»-»    % 


